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1 The Court-Martial Order appears to disapprove the punitive discharge.
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Before HUTCHISON, TANG, and KOVACS,
Appellate Military Judges.

PER CURIAM:

Following his guilty plea, the appellant was convicted of distributing, on
divers occasions, Lysergic Acid Diethylamide, a controlled substance, in viola-
tion of Article 112a, Uniform Code of Military Justice (UCMJ), 10 U.S.C.
§ 912a. Although not raised by the appellant, we note that the convening au-
thority’s (CA) action purports to disapprove the adjudge punitive discharge.
Specifically, the CA’s action states: “the sentence as adjudged is approved,
except for the punitive discharge.”? Whether merely a scrivener’s error,
unartful draftsmanship, or intentional design, the CA was without authority
to disapprove the bad conduct discharge. A CA “may not disapprove, com-
mute, or suspend in whole or in part an adjudged sentence of . .. dismissal,
dishonorable discharge, or bad conduct discharge” unless certain conditions
not present here exist.? Consequently, that “portion of the CA’s action pur-
porting to disapprove the bad-conduct discharge, having no basis or justifica-
tion in law, was a nullity.” United States v. Kruse, 75 M.dJ. 917, 921 (N-M. Ct.
Crim. App. 2016).

After careful consideration of the record, we have determined that the ap-
proved findings and sentence, as noted above, are correct in law and fact and
that no error materially prejudicial to appellant’s substantial rights occurred.
Arts. 59 and 66, UCMJ. Accordingly, the findings and sentence to 93 days’
confinement, reduction to paygrade E-1, and a bad-conduct discharge are
AFFIRMED. The supplemental court-martial order shall properly reflect
that the adjudged sentence, including the bad-conduct discharge, is approved.

2 CA’s Action of 6 Feb 19 at 1 (emphasis added).

3 Art. 60(c)(4)(A), UCMJ, 10 U.S.C. § 860(c)(4)(A). Those conditions include in-
stances where the accused has provided “substantial assistance . .. in the investiga-
tion or prosecution of another person” and the trial counsel has recommended that
the CA disapprove, commute, or suspend any portion of the sentence, Article
60(c)(4)(b), UCMJ; or when the accused enters a pretrial agreement with the CA, the
CA may “disapprove, commute, or suspend a sentence in whole or in part pursuant to
the terms of the pre-trial agreement,” Article 60(c)(4)(c), UCMJ.
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