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PER CURIAM:

A military judge sitting as a general court-martial,
convicted the appellant, pursuant to his pleas, of one
specification of conspiracy, one specification of possessing
oxycodone with intent to distribute, one specification of
distributing oxycodone, one specification of using oxycodone,
one specification of possessing marijuana, and two
specifications of solicitation, in violation of Articles 81,



112a, and 134, Uniform Code of Military Justice, 10 U.S.C. 88
881, 912a, and 934. The appellant was sentenced to three years
confinement, reduction to pay grade E-1, and a dishonorable
discharge. Pursuant to a pretrial agreement, the convening
authority (CA) mitigated the dishonorable discharge to a bad-
conduct discharge and suspended all confinement over two years
for the period of confinement served plus twelve months from the
date of his action, and ordered the sentence executed.!

At trial, the defense counsel made a motion to merge
specifications under two charges for the purpose of sentencing.
Under Charge 111, the military judge merged Specification 1,
possession of oxycodone with intent to distribute, into
Specification 2, the actual distribution of oxycodone. Under
Charge V, the military judge also merged the two specifications
of solicitation into one specification (Specification 1) of
solicitation to distribute oxycodone. However, the military
judge declined to merge the remaining solicitation specification
into the specification of wrongful distribution of oxycodone
(Charge 111, Specification 2).

The appellant raises two assignments of error: First, that
the military judge’s failure to merge Specification 2 of Charge
11l with the single (merged) specification of Charge V resulted
in an unreasonable multiplication of charges for sentencing;
second, that the appellant’s approved sentence of two years
confinement and a bad-conduct discharge is unjustifiably severe.
We disagree and decline to provide relief.

At trial, the appellant raised the issue of unreasonable
multiplication of the specifications under Charge 111 and Charge
V, one a violation of Article 112a, and the other a violation of
Article 134. Two specifications charged under Article 112a
concerned the possession of oxycodone by the appellant and the
subsequent distribution of the same oxycodone. The military
judge held that these two specifications were multiplicious and
merged them. The appellant further requested that the military
judge merge Specification 2 under Charge 111 with the remaining
solicitation specification under Charge V in violation of
Article 134 for sentencing. The appellant argued that the
distribution of the oxycodone by the appellant was part of the
course of conduct that was the subject of the solicitation
offense. The appellant solicited another Marine to use a false
prescription to obtain oxycodone, then to deliver the oxycodone

1 To the extent that the convening authority’s action purported to execute

the bad-conduct discharge, it was a legal nullity. United States v. Bailey,
68 M.J. 409 (C.A_A_F. 2009).
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to the appellant. In return, the appellant had agreed to give
the Marine some of those pills. The appellant urged the court
to find that the subsequent delivery of the pills In payment to
the Marine did not constitute a separate criminal act of
distribution, but was part of the same overall conspiracy. The
military judge disagreed and denied the appellant’s request to
merge the specifications.

A military judge’s decision to deny relief for unreasonable
multiplication of charges is reviewed for an abuse of
discretion. Rejecting the appellant’s assertion of error, we
agree with the actions of the court below and conclude that the
military judge did not abuse her discretion. The offense of
solicitation was complete when the appellant induced the other
Marine to obtain the oxycodone. The pay-off to the Marine for
his criminal act of obtaining and delivering the oxycodone
involved the commission of a separate criminal act of
distribution by the appellant to the Marine. United States v.
Campbell, 71 M.J. 19, 22 (C.A.A.F. 2012) (citing United States
v. Pauling, 60 M.J. 91 (C.A.A.F. 2004) and United States V.
Quiroz, 55 M.J. 334 (C.A.A_F. 2001)).

As to the appellant’s second assignment of error, we find
it to be without merit and decline to provide relief. Based
upon the appellant’s misconduct as developed in this record, we
find that the sentence is appropriate for this offender and his
offenses. Granting sentence relief at this point would be
engaging In an act of clemency, a prerogative reserved to the
CA, which we decline to do.?

Conclusion

We have examined the record of trial, the appellant®s
assignments of error, and the parties” pleadings, and conclude
that the findings and the sentence are correct in law and fact
and that no error materially prejudicial to the substantial

2 See United States v. Baier, 60 M.J. 382, 384-85 (C.A.A.F. 2005); United
States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988); United States v. Snelling,
14 M.J. 267, 268 (C.M.A. 1982) (quoting United States v. Mamaluy, 27 C_M_R.
176, 180-81 (C.-M.A. 1959));.
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rights of the appellant was committed. Arts. 59(a) and 66(c),
UCMJ. The findings and the sentence as approved are affirmed.

For the Court

R_H. TROIDL
Clerk of Court



