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I DEPARTMENT OF THE NAVY 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON NAVY YARD 
1322 PATTERSON AVENUE SE SUITE 3000 

WASHINGTON DC 20374-5066 

JAG INSTRUCTION 5813 AI 

Subj: NAVY~MARINE CORPS TRIAL JUDICIARY 

Ref: (a) SECNAVINST 5430.27D' 
(b) SECNAVINST 5400 .40A. 
(c) SECNAVINST 1640.9C 
(d) JAGINST 5090.1 
(e) JAGNOTE 5450 
(f) JAGINST 5803.1 (series) 
(g) JAGINST 5800.7 (series) 
(h) JAGINST 5817.1 (series) 

Encl: (1) .Judicial Circuits 

IN REPLY REFER TO 

JAGINST 5813.4I 
Code 52 

SEP 9 2011 

1. Purpose. In accordance with references (a) and (b), 
implement the provisions of references (c) through (h) regarding 
the Navy-Marine Corps Trial Judiciary (hereinafter the "Trial 
Judiciary"). 

2. ·Cancellation. JAGINST 5813.4H. 

3. Mission and Functions. The Trial Judiciary shall: 

a. Provide military judges from the Active Component and 
the Reserve Components to preside over all general and special 
courts-martial. The Trial Judiciary has an affirmative duty to 
ensure that each referred general and special court-martial, and 
any required post-trial proceeding, is tried in art expeditious 
manner, consistent with the needs of fundamental fairness arid 
due process. Records of trial and other proceedings shall be 
carefully, but expeditiously, authenticated upon receipt by the 
military judge. 

b. Provide military trial judges to conduct post-trial 
proceedings or to satisfy other complianCe mandates as directed 
by proper authority, such as Dubay fact-finding proceedings. 

c. Upon request of competent authority, and when approved 
by the Chief Judge of the Navy-Marine Corps Trial Judiciary, 
(Chief Trial Judge) , p~ovide judges to serve as Article 32 
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investigating officers consistently with Article 26(d), UCMJ. 
General and special courts-martial shall take precedence over 
Article 32 investigations. The Chief Trial Judge may delegate 
the authority to detail military judges as Article 32 
investigating officers to the Circuit Military Judge of the 
judicial circuit in which the investigation is to be conducted. 
This authority may be also withdrawn on a case-by-case basis. 

d. When requested by competent authority and approved by 
the Chief Trial Judge or the cognizant Circuit Judge, provide 
military trial judges to serve as summary courts-martial. 
General and special courts-martial and Article 32 investigations 
shall take precedence over summary courts-martial. 

e. When approve.d by the Chief Trial Judge or the cognizant 
Circuit Judge, provide judges for hearings required under 
Article 7407 of reference (c) for the psychiatric transfer of 
prisoners. 

f. Train and counsel participants in judicial proceedings; 

g. Participate in regional planning regarding the provision 
of leg~l services. 

h. Provide military trial judges to serve as Hearing 
Officers under the provisions of reference (d) . · 

i. Perform other duties as prescribed by the Chief Judge, 
Department of the Navy, or the Chief Trial Judge. 

4. Authority and Responsibility. In order to accomplish the 
missions and functions of the Trial Judiciary, authority and 
responsibility are prescribed for specified personnel as 
follows: 

a. Chief Judge, Department of the Navy (CJDON). 

(1) Per reference (e), the CJDON is a designee of the JAG 
as that term is used in Article 26, UCMJ; R.C.M 108; and R.C.M 
502(c), MCM. The CJDON will exercise primary supervisory 
authority over the Chief Trial Judge. The CJDON will chair the 
Judicial Screening Board's selection and nomination of military 
trial judges, and provide professional training and development. 
CJDON serves as Rules Counsel for any complaints of misconduct 
or incompetence of military trial judges, proceeding in 
accordance with reference (f) . 
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(2) The CJDON is the reporting senior for the Chief Trial 
Judge, and shall provide any required second-level review for 
any military trial judge requiring such review, including flag 
review of fitness reports for Navy trial judges in pay grade 0-
6, and Marine Corps trial judges, evaluated by the Chief Trial 
Judge as reporting senior. 

b. Chief Judge, Trial Judiciary. The Chief Trial Judge is 
the Officer-in-Charge of the Trial Judiciary and shall exercise 
direct supervisory authority over the Trial Judiciary. The 
Chief Trial Judge is a designee of the JAG as that term is used 
in Article 26, UCMJ; R.C.M 108; and R.C.M 502(c), MCM. The 
Chief Trial Judge shall oversee and administer the Trial 
Judiciary in the fair and timely rendering of judicial services, 
supervise and coordinate the activities of all active and 
reserve component judiciary personnel, issue comprehensive 
standard operatihg procedures, ensure the effective interchange 
of information and services among military judges, liaise with 
other service Chief Trial Judges, ensure the effective accession 
and follow-on training (Continuing Legal Education) for all 
trial judges,_ and perform other duties as may be directed by the 
CJDON. The Chief Trial Judge may reassign the responsibilities 
of subordinate judges on a temporary basis. The Chief Trial 
Judge shall designate the Deputy Chief Trial Judge. Unless 
impractical, the Deputy Chief Trial Judge should ordinarily be 
from the other Service within the Department of Navy from which 
the Chief Trial Judge is appointed. The Chief Trial Judge 
serves as the reporting senior of the Deputy Chief Trial Judge, 
Circuit Judges, and the senior-most officer of the Reserve Trial 
Judiciary units. 

c. Deputy Chief Trial Judge. The Deputy Chief Trial Judge 
assists the Chief Trial Judge in performing the Chief Trial 
Judge's worldwide duties. The Deputy Chief Trial Judge shall 
assume and discharge all responsibilities of the Ch.ief Trial 
Judge in the latter officer's absence or by direction. The 
Deputy Chief Trial Judge may be contemporaneously assigned as 
Circuit Military Judge, Northern Judicial Circuit. The Deputy 
Chief Trial Judge shall serve as Reserve Coordinator and will 
coordinate, organize and administer assignment of Reserve 
Component military judges to judicial circuits and other 
judicial duties as appropriate and necessary. Additionally, in 
accordance with paragraph 3(b) of reference (e), the Deputy 
Chief Trial Judge is the official designated to respond to 
judicial ethics inquiries. 
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d. Circuit Judge. The Chief Trial Judge shall designate 
the Circuit Military Judge of each judicial circuit. The 
Circuit Military Judge is responsible for the administration and 
internal organization of the assigned circuit, and shall assist 
the Chief Trial Judge as required. Circuit Military Judges 
shall coordinate with appropriate local authorities to ensure 
military judges, who have the responsibility for presiding over 
courts-martial and related proceedings within their area of 
responsibility, receive all court-martial charge sheets and all 
documentation required for trial or post~trial proceedings, as 
soon as possible after referral or order to conduct post-trial 
proceeding~, including DuBay fact-finding hearings. Within each 
circuit, the Circuit Military Judge details military trial 
judges to preside over courts-martial proceedings as provided in 
paragraph 6. 

e. Establishment of Judicial Circuits. Judicial circuits 
are the geographic areas of responsibility for the trial 
judiciary. The name, location of the principal office, and the 
geographic responsibilities of the various judicial circuits are 
shown in enclosure (1) . The geographic boundaries of the 
various judicial circuits were established to effect an 
equitable division of work and responsibility among trial judges 
considering the concentration of military insta],.lations and 
personnel. The alignment of Navy-Marine Corps Judicial Circuits 
shall in no way affect the jurisdiction of any court-martial, 
and neither creates nor serves as the basis for the assertion of 
a~y substantive right by the government or by an accused. 

5. Selection and Assignment of Military Trial Judges 

a. Military trial judges in the Department of the Navy have 
historically not been appointed to set terms with tenure, as is 
common for civilian trial judges. This is to permit meeting the 
military necessity of assigning officers to billets for 
professional military development, and other assignments in the 
interests of national security, particularly in times of war or 
other national emergency. The U.S. Supreme Court has 
acknowledged these unique needs of the armed services in holding 
that a lack of tenure by military trial judges does not violate 
due process. Weiss v. United States, 510 U.S. 163 (1994). The 
Court reasoned that the Uniform Code of Military Justice and 
Service regulations have adequately insulated military trial 
judges from convening authorities and any other inappropriate 
influence. This instruction constitutes part of the regulatory 
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process by which the independence of the Trial Judiciary and its 
assigned judges is assured. 

b. One trade-off in our system in which military judges 
lack tenure is "spec.ial vigilance to assure judicial 
independence." United States v. Campos, 42 M.J. 253, 260 
(C.A.A.F. 1995). Continuity and predictability in the 
assignment of military trial judges is also needed to ensure 
against any perception of impr·oper influence in such assignment 
or reassignment. A regular assignment policy is similarly 
important for. the stability of the judiciary as an institution, 
and to assure development of expertise on the trial bench. In 
order to properly balance the competing interests discussed 
above, the following policy governs assignment to the Navy­
Marine Corps Trial Judiciary: 

(1) Selection. The selection of judicial candidates is 
governed by reference (g). Active and Reserve Component 
candidates shall apply for appointment to the Trial Judiciary 
through the Judicial Screening Board, which will recommend to 
the Judge Advocate General the appointment of those officers who 
meet the governing criteria. Marine Corps nominees will be 
recommended for appointment by the J~dicial Screening Board via 
the Staff Judge Advocate to the Commandant of the Marine Corps. 

(2) Assignment. Upon selection, judicial nominees may 
be detailed to an active or reserve judicial billet through the 
routine Service assignment process. Orders to trial judiciary 
billets will ordinarily be for a minimum of three years and 
military judges will be reassigned only in accordance with 
paragraph 5.b. (3) below. The Judge Advocate General's formal 
appointment of a military trial judge may not be delivered, and 
will not be effective, until the selected officer has 
successfully completed the Military Judges Course sponsored by 
The Judge Advocate General's Legal Center and School, U.S. Army, 
Charlottesville, Virginia, and the selected officer is certified 
as a military judge by the Judge Advocate General. 
Additionally, the Judge Advocate General may temporarily appoint 
and assign former military trial judges to the Trial Judiciary. 
The temporary_appointment of Marine Corps judge advocates will 
be accomplished in coordination with the Staff Judge Advocate to 
the Commandant of the Marine Corps. 

(3) Reassignment. Upon certification by the Judge 
Advocate General and appointment to the Trial Judiciary, 
military trial judges may only be reassigned from the Trial 
Judiciary as follows: 
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(a) Retirement. The military trial judge retires 
or otherwise voluntarily separates from the armed forces. 

(b) Voluntary Reassignment. The military trial 
judge requests in writing to be reassigned to other duties, 
either temporarily or permanently, and the cognizant detailing 
.authority, in consultation with the Judge Advocate General, 
approves such a reassignment. 

(c) Routi'ne Reassignment. Military trial judges 
will be reassigned by the cognizant Service detailing authority 
in the ordinary course of the assignments process at the 
expiration of a temporary appointment by the Judge Advocate 
General, or upon the expiration of permanent change of station 
orders. 

(d) Non-Routine Reassignment. Military trial 
judges may be reassigned by the cognizant Service detailing · 
authority, in consultation with the Judge Advocate General, when 
such reassignment is authorized based on military necessity. 

(e) Removal For Cause. Military trial judges may be 
removed from judicial service and made available for . 
reassignment by the Judge Advocate General for good cause, 
consistent with Rules for Court-Martial 109, Manual ·for Courts­
Martial (2010), and reference (f). 

6. Detailing Military Judges to Courts-Martial 

a. Pursuant to section 0130 of reference (h), military 
trial judges may be detailed to preside over courts~martial 
proceedings by the Chief Trial Judge, a Circuit Military Judge, 
or designee of that officer. To be detailed, a Navy or Marine 
Corps officer must meet the qualifications prescribed in R.C.M. 
502(c), MCM, and must be assigned permanently or temporarily to 
the Trial Judiciary. The Chief Trial Judge is authorized to 
further limit which judge may be detailed to a court-martial and 
under what circumstances. 

b. The Circuit Military Judge (or a designee) details 
military judges to courts-martial within the assigned circuit. 
When a court-martial proceeding is to convene or assemble at a 
location not within the area of any judicial circuit, the Chief 
Trial Judge will detail a military trial judge, or may delegate 
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the responsibility for the detailing of a military judge to any 
Circuit Military Judge. 

c. No military judge shall be detailed to a court-martial 
proceeding that is to convene in a judicial circuit other than 

·the circuit to which the military judge is assigned, except by 
the specific direction of the Chief Trial Judge. 

d. The Chief Trial Judge shall be the detailing authority 
of ~eserve component judges, unless such judge is on active duty 
and assigned to a circuit. The Circuit Military Judge shall be 
the detailing authority for any reserve component judge serving 
on active duty and assigned for duty within that Circuit 
Military Judge's judicial circuit. 

e. 
hearing 
done by 

Detailing and assignment 
officer, special,master, 
the Chief Trial Judge. 

of a trial judge to serve as 
or other similar duty shall be 

7. Rules of Court. The Chief Trial Judge shall establish such 
rules of court as are appropriate for trial by courts-martial 
throughout the Naval Service and may authorize Circuit Military. 
Judges to establish additional rules to accommodate practice 
within their circuits. The Chief Trial Judge shall maintain 
current local rules of court and, in accordance with R.C.M. 108, 
MCM forward such rules to the JAG, via the CJDON. 

8. Training. The Chief Trial Judge shall establish a program 
for the continuing legal education (CLE) and professional 
development of members of the Trial Judiciary. This program 
shall include professionally presented programs of CLE and 
periodic organizational meetings. An annual training plan shall 
be provided .to the CJDON. 

9. Field rn·spections. The CJDON and Chief Trial Judge (or 
designee) shall make regular, periodic visits to all locations 
within the various judicial circuits as are considered necessary 
or appropriate in discharging their supervisory judicial 
responsibilities, and shall report the results of such visits to 
the JAG. 
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10. Funding. Funds allocated by the Office of the Judge 
Advocate Gener?l for the operation of the Trial Judiciary shall 
be expended at the discretion of the Chief Trial Judge, 
consistent with all regulations pertaining to the commitment and 
disbursement of such funds. 

Distribution: Electronic only via the OJAG website at 
http://www.jag.navy.mil and the Navy Directives website at 
http://doni.daps.dla.mil 

8 


