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KILL AN UNBORN CHILD -- GO TO JAIL:
THE UNBORN VICTIMS OF VIOLENCE
ACT OF 2004 AND MILITARY JUSTICE

Joseph L. Falvey, Jr.*

I. Introduction

Historically, the military justice system has had no specific criminal
sanctions for persons who harm or kill an unborn child and military prosecutors
could seek no additional criminal penalties other than those associated with the
person of the mother. This apparent anomaly results from the military court’s
historic adherence to the common law “born alive rule.” The born alive rule
provides that no one can be prosecuted for injuring or killing an unborn child
unless it is born alive. This common law rule was based in part upon the
medical opinion that the cause of death or injury to an unborn child could not be
known with certainty, and also upon the complementary legal principle that
doubt must be resolved in favor of the defendant in a criminal case.

Today’s medical technology permits physicians to determine, with a
very high degree of medical certainty, an unborn child’s cause of death.
Accordingly, a majority of states have now enacted legislation curbing or
abolishing the born alive rule, and thus they have allowed prosecution of crimes
of violence harming or killing an unborn child. Federal courts, including
military courts, however, appeared unlikely to eliminate this gap in criminal law.

In March 2004, Congress adopted the Unborn Victims of Violence
Act.' President George W. Bush signed it into law on April 1, 2004.°

* Professor of Law at Ave Maria School of Law, Ann Arbor, Michigan. B.A., University of Notre
Dame; J.D., Notre Dame Law School; LL.M., The Judge Advocate General’s School of the Army.
Professor Falvey is also a Colonel in the U.S. Marine Corps Reserve and serves as an Appellate
Judge on the U.S. Navy-Marine Corps Court of Criminal Appeals. The author is indebted to Geoff
O’Brien and Michael Thiefels for their research assistance on this paper.

' The bill passed the House by a vote of 254-163 on February 26. “House Passes Unborn Victims
Bill,” February 26, 2004, http://www.foxnews.com/story/0,2933,112579,00.html. It passed the
Senate by a vote of 61-38 on March 25. “Bill criminalizes violent harm to fetus,” March 25, 2004,
http://www.msnbc.msn.com/id/4600845/. The Unborn Victims of Violence Act of 2004, Pub. L.
No. 108-212, 118 Stat. 568 (codified as amended at 18 U.S.C. § 1841 and 10 U.S.C. § 919a (2004)).
Previous versions of this legislation had passed the House, but were not acted on in the Senate.
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Substantially the same as previously introduced bills,’ the 2004 bill recognizes
as potential criminal victims all unborn children injured or killed during the
commission of specified federal crimes.® This legislation survived numerous
attempts in the Senate to prevent its passage, including a substitute amendment
proposed by Senator Diane Feinstein that was defeated by only one vote.’
During the signing ceremony, President Bush remarked that, “[until] today, the
federal criminal code had been silent on the injury or death of a child in cases of
violence against a pregnant woman. . . . The swift bipartisan passage of this bill
through Congress this year indicates a strong consensus that the suffering of two
victims can never equal only one offense.”®

This article will: 1) examine the history of prenatal criminal law,
including its history in military law; 2) review the effect of the Unborn Victims
of Violence Act of 2004 on military law; 3) examine the constitutionality of the
Act; and 4) discuss the policy considerations underlying its enactment.

II. THE HISTORY OF PRENATAL CRIMINAL STANDARDS

The origin of the common law born alive rule, its development in state
courts, and the current trend of state legislation in regards to fetal crime are all
important aspects behind the adoption of the Unborn Victims of Violence Act.

“Unborn Victims’ bill passed by House,” February 26, 2004,
http://www.msnbc.msn.com/id/4387085.

? Press Release, White House, President Bush Signs Unborn Victims of Violence Act of 2004, (April
1,2004), available at http://www.whitehouse.gov/news/releases/2004/04/20040401-3.html.

3 Before the final vote in the House, a number of amendments were incorporated into it: the captions
were revised (see infra note 74); the definition of unborn child was reworded; under the Uniform
Code of Military Justice (UCMJ), Article 111 was removed from the list of underlying offenses that
justified punishment for the death or injury of an unborn child (see infra note 78); there were
technical changes to the Military law’s punishment provision (see infra note 79); the section that
excluded prosecution for particular conduct, such as for abortions, dropped language limiting the
scope of consent to abortion (see infira note 87); and there were other minor changes to the statute’s
language. However, the intention and the effect of the statute did not change as a result of the
amendments. Compare S. 1019, 108th Congr. (2003) as introduced in the Senate on May 7, 2003 to
H.R. 1997 108th Congr. (2004), as placed on the calendar in the Senate on February 26, 2004,
available at http://thomas.loc.gov, S 1019 and HR 1997, respectively.

* White House Press Release, supra note 2.

* The “Motherhood Protection Act” was proposed on the Senate floor on the day of the final bill’s
passage. It proposed to create an additional or increased penalty for acts “caus[ing] the termination
of a pregnancy or the interruption of the normal course of pregnancy.” The underlying federal
offenses which would make such additional or increased penalties applicable would have been the
same as those enumerated in the Unborn Victims of Violence Act. 150 CONG. REC. S3124, 3125-29
(daily ed. Mar. 25, 2004) (statement of Sen. Feinstein).

¢ White House Press Release, supra note 2.
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To better understand the new legislation, an examination of the history of
prenatal criminal law is necessary.

A. The Born Alive Rule

The “born alive rule” is a common law rule that asserts that only those
children who are “born alive” are afforded the protections of the criminal law.’
The rule can be traced back to 17™ century English law, and perhaps further. In
his Commentaries on the Laws of England, Sir William Blackstone paraphrased
Sir Edward Coke’s Third Institutes,® stating:

To kill a child in its mothers womb, is now no murder, but a
great misprison: but if the child be born alive, and dieth by
reason of the potion or bruises it received in the womb, it
seems, by the greater opinion, to be murder in such as
administered or gave them.’

The rule as stated at the time of Coke appears to have been a reversal of earlier
practice."’ Contrary to Blackstone and Coke,'' Henry Bracton wrote 400 years
earlier that “if there be some one, who has struck a pregnant woman, or has
given her poison, whereby he has caused abortion, if the foetus be already
formed and animated, and particularly if it be animated, he commits
homicide.”'? Fleta, another writer contemporaneous with Bracton'* agreed that a
child injured in utero need not be born alive for the killing to constitute a
homicide.

The born alive rule resulted from the evidentiary and medical
challenges of the 17™ and 18™ centuries in determining the actual time and cause
of death of an unborn child."* The primitive medical knowledge and technology

" Clarke D. Forsythe, Homicide of the Unborn Child: The Born Alive Rule and Other Legal
Anachronisms, 21 VAL. U. L. REV. 563, 563 (1987).

8 LORD CHIEF JUSTICE EDWARD COKE, 3 INSTITUTES 50 (1644).

% SIR WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, Book IV, 192 (Oxford:
The Clarendon Press, 1765-1769) (reprinted by William S. Hein & Co., Inc., Buffalo, 1992). The
“born alive” rule was initially adopted by American courts citing Sim’s Case, (75 Eng. Rep. 1075
(K.B. 1601). Forsythe, supra note 7, at 584, citing Sim’s Case, 75 Eng. Rep. at 1075; see also Vo v.
Superior Court, 836 P.2d 408, 414.

10 See James Clark, State v. Ard: Statutory Aggravating Circumstances and the Emergence of Fetal
Personhood in South Carolina, 50 S.C. L. REV. 887, 889 (1999) (citing State v. Cooper, 22 N.J.L.
52, 54 (1849)).

" d.

12 HENRICUS DE BRACTON, DE LEGIBUS ET CONSUETUDINIBUS ANGLIAE, THE SECOND TREATISE OF
THE THIRD BOOK, “CONCERNING THE CROWN,” 279 (Buffalo: William S. Hein & Co., Ink., 1990).

13 Forsythe, supra note 7, at 581.

"“1d. at 585.
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of the period made any knowledge of the health or condition of an unborn child
uncertain.””  Accordingly, the battery of an expectant mother could not then be
proven to be the proximate cause of the death of her unborn child.'
Furthermore, the born alive rule protected against false accusations when
stillborn deliveries, from various causes, were much more common.'” Thus,
most commentators conclude that the born alive rule resulted from problems of
proof, and not from any moral or philosophical determination of personhood.'®
Although a majority of states have now abrogated the common law rule,
approximately fifteen states still follow it, or some minor variation of it. '’

In federal actions for crimes against an expectant mother in which the
death of her unborn child resulted, the “born alive” rule was the standard for
imposing additional punishment on the perpetrator.”’ In the only published case
in which the rule was applied to a federal crime, United States v. Spencer,”" the
United States Court of Appeals for the Ninth Circuit affirmed a murder
conviction under 18 U.S.C. § 1111 for fetal infanticide.” In Spencer, injuries
inflicted upon a pregnant woman resulted in the death of her baby ten minutes
after the baby’s emergency Cesarean birth.”” Under 18 U.S.C. § 1111, however,
murder is “the unlawful killing of a human being with malice aforethought.”**
As such, the issue was whether this child was a “human being” within the
meaning of the statute. In concluding that the child was a human being under
the statute, the court stated that in such situations, since at least 1908, the
common law “born alive” rule applied.”

5 Id. at 575.

' Id. at 582 (citing 16" century writer William Staunford).

" Id. at 576 (quoting A. TAYLOR, MEDICAL JURISPRUDENCE 530 (7" ed. 1861) (“The onus of proof
is thereby thrown on the prosecution; and no evidence imputing murder can be received, unless it be
made certain by medical or other facts, that the child survived its birth and was actually living when
the violence was offered it.”)). See also REESE’S TEXTBOOK OF MEDICAL JURISPRUDENCE AND
TOXICOLOGY 195 (D.J. McCarthy, 8" ed. 1911).

'8 Forsythe, supra note 7, at 590.

1% See Colleen Jolicoeur-Wonnacott, The Unborn Victims of Violence Act: Friend or Foe to the
Unborn?, 17 T.M. COOLEY L. REV. 563, 575 (citing generally National Right to Life Committee
Federal Legislative Office, http://www.nrlc.org/Unborn_Victims/index.html (last updated June 23,
2003) [hereinafter NRLC]). Some changes in state laws have been made since Ms. Jolicoeur-
Wonnacott’s article was written in 2000, and those changes are incorporated herein. Not included in
the number of states following the “born alive” rule is Texas, whose legislature passed in both
houses a Pre-Natal Protection Act on June 2, 2003. The bill took effect on September 1, 2003, and
protects the unborn from conception to birth. See Texas Legislature Online, 78"™ Regular Session
(2003), Bill SB 319, http://www.capitol.state.tx.us/tlo/legislation/bill_status.htm.

% Michael J Davidson, Fetal Crime and Its Cognizability as a Criminal Offense Under Military Law,
1998 ARMY LAW. 23, 27 (citing United States v. Spencer, 839 F.2d 1341 (9" Cir. 1988)).

2! United States v. Spencer, 839 F.2d 1341 (9th Cir. 1988).

2 Davidson, supra note 20, at 27.

3 Spencer, 839 F.2d at 1342.

# 18 U.S.C. § 1111(a) (1994).

2 Spencer, 839 F.2d at 1343,
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B. Quickening

As an alternative to the born alive rule, some jurisdictions advanced the
notion that an unborn child is afforded the protection of the criminal law at
“quickening.” Quickening has been generally defined as “the first recognizable
movements of the fetus, appearing usually from the sixteenth to eighteenth week
of pregnancy.” Until the early 20™ century, it was the most certain method of
determining whether or not a woman was pregnant.”’” Because it was the only
sure proof that a woman was pregnant, some jurisdictions adopted quickening as
the point when an unborn child was a human being under the law.** Early courts
then used quickening as an evidentiary standard for determining if violations of
abortion statutes had occurred, while granting that some form of embryonic or
“unanimated” life may have existed before quickening.* Lesser punishments
were often assigned to abortions of pre-quickened unborn children.*’

The term “quickening” lost significance in the medical profession as
science advanced during the late 19™ century.*! According to one authority who
denounced the continued use of quickening by the law: “[t]he foetus is certainly,
if we speak physiologically, as much a living being immediately after
conception, as at any other time before delivery; and its future progress is but
the development and increase of those constituent principles which it then
received.”” Modern sonography established that fetal movements take place
nearly two months before quickening.”® In some jurisdictions, however, the law
held to the distinction. Currently, there are seven states with statutes
criminalizing the killing of an unborn child after it has quickened.**

% Forsythe, supra note 7, at 567 (citing DORLAND’S ILLUST. MED. DICT. 1105 (26™ ed. 1985)); Roe
v. Wade, 410 U.S. 113, 132 (1973).

7T Id. at 571 (citing SAMUEL FARR, ELEMENTS OF MEDICAL JURISPRUDENCE 4 (1787), reprinted in
T. COOPER, TRACTS ON MEDICAL JURISPRUDENCE (1819)).

2 Id. at 573 (citing Evans v. People, 49 N.Y. 86 (1872) (appellant’s manslaughter charge for causing
a miscarriage in violation of abortion statute reversed since woman had not yet experienced
quickening, stating “there must be a living child before its death can be produced”)).

¥ Evans v. People, 49 N.Y. 86, 89-90 (1872); See also Roe,, 410 U.S. at 133-34; Forsythe, supra
note 7, at 591.

** Roe, 410 U.S. at 139.

3! Forsythe, supra note 7, at 574 (citing J. BECK, 1 ELEMENTS OF MEDICAL JURISPRUDENCE 276 (11™
ed. 1860); and 3 WHARTON & STILLE’S, MEDICAL JURISPRUDENCE 7 (5™ ed. 1905)).

32 Forsythe, supra note 7, at 574.

33 Id. at 578 (citing J. PRITCHARD, P. MACDONALD, & N. GANT, WILLIAMS OBSTETRICS 279 (17"
ed. 1985)).

3 NRLC, supra note 19.
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C. Viability

In addition to the born-alive rule and quickening, some jurisdictions
have determined that the unborn child is afforded the protections of the law at
“viability.” The term “viable” is generally understood to mean, “the physical
maturation or physiological capability of the fetus to live outside the womb.”*’
Although viability can vary in different circumstances, it is usually obtained
between the 24™ and 28" week of pregnancy.*

The first court to include viable unborn children in the statutory
meaning of “person” for the purpose of criminal law was the Supreme Court of
Massachusetts in Commonwealth v. Cass.>” In that case, the court discarded the
“ancient” common law born alive rule and held that the “infliction of prenatal
injuries resulting in the death of a viable fetus, before or after it is born, is
homicide.”® The court based its decision on medical advances which render the
cause of death of the unborn more easily determinable.”

Similarly, in State v. Horne,” the Supreme Court of South Carolina
used viability as a factor in determining criminal culpability. The court held that
from that day forward, “the killing of a viable human being in utero could
constitute a criminal homicide.”' Regarding the issue of mens rea, although the
accused only intended to kill his wife, the intent was “transferred” to the actual
victim, their viable unborn child.”

Two states have passed statutes criminalizing violence on unborn
children after viability.* In Tennessee, the killing of an unborn child after
viability is treated much like any other homicide.* The Michigan Supreme

j: Forsythe, supra note 7, at 569 (citing DORLAND’S ILLUST. MED. DICT. 1455 (26" ed. 1985)).

*Id.

37 Commonwealth v. Cass, 467 N.E.2d 1324 (Mass. 1984). See also Forsythe, supra note 7, at 579
(noting viability “played no part in the development of the common law concerning the unborn
child”)).

38 Cass, 467 N.E.2d at 1329. The defendant in Cass was found guilty of violating the motor vehicle
homicide statute, but his punishment was abated due to the unforseeability of the decision. Id. at
1330. Five years later, the court applied their ruling in Cass to common law murder. See
Commonwealth v. Lawrence, 536 N.E.2d 571 (Mass. 1989).

¥ Cass, 467 N.E.2d at 1328. The court noted that they had already deemed out-dated the common
law “year and a day” rule due to medical advances (citing Commonwealth v. Lewis, 409 N.E.2d 771
(Mass. 1980)). d.

40 State v. Horne, 319 S.E.2d 703 (S. Car. 1984).

' 1d. at 704.

“1d.

4 NRLC, supra note 19.

* Id. (citing Tenn. Code Ann. §§ 39-13-201, 39-13-202, 39-13-210, 39-13-211, 39-13-213, 39-13-
214, 39-13-215 (1997 & Supp. 1998)).
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Court interpreted a Michigan statute criminalizing the killing of an “unborn
quick child” as manslaughter® to include only viable unborn children.*®

D. State Law Trends

The current trend in state legislatures and state courts reflects growing
dissatisfaction with the common law born alive rule. Although repeatedly
challenged, nearly all courts have upheld the common law rule, indicating that,
although the rule was anachronistic, the respective legislatures had the duty to
enact changes to existing criminal law.” Courts recognized that modern
medical technology had removed the obstacle of proving the causation element
when the victim of an alleged crime was in utero. However, many of these
same courts disfavored changing the common law rule, as such a change would
seem to create new crimes, traditionally the province of state legislatures.*®
Consequently, a majority (thirty-five) of the state legislatures

4> Mich. Stat. Ann. § 28.555.

4 Larkin v. Wayne, 208 N.W.2d 176, 180 (Mich. 1973) (citing Roe v. Wade, 410 U.S. 113, 163-64
(1973)). Subsequently, the Michigan legislature adopted a prenatal protection act that criminalizes
injury or death of an unborn child. Mich. Stat. Ann. § 750.323 (2004).

7 Jolicoeur-Wonnacott, supra note 19, at 573 (citing State v. Holcomb, 956 S.W.2d 286, 291 (Mo.
Ct. App. 1997) (citing State v. Beale, 376 S.E.2d 1 (N.C. 1989)). But see Meadows v. State, 722
S.W.2d 584 (Ark. 1987); State v. Green, 781 P.2d 678 (Kan. 1989).

* See, e.g.,.Meadows v. State, 772 S.W.2d 584 (Ark. 1987); State v. Trudell, 755 P.2d 511 (Kan.
1988); People v. Guthrie, 293 N.W.2d 775 (Mich. Ct. App. 1980); State v. Soto, 378 N.W.2d 625
(Minn. 1985); People v. Vercelletto, 514 N.Y.S.2d 177 (County Ct. 1987); and Commonwealth v.
Booth, 766 A.2d 843 (Pa. 2001). Some of these decisions (and others like them) provoked
legislation effectively circumventing the common law rule. For a collection of case summaries, see
Alan S. Wasserstrom, Homicide Based on Killing of Unborn Child, 64 A.LR.5" 671.
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have now enacted the necessary changes to their criminal codes to
circumvent the old rule and criminalize crimes against unborn
children.”

II1I. MILITARY LAW BACKGROUND

Traditionally, as in civilian courts, military courts have followed the
common law born alive rule.’® The earliest military-specific reference to the
rule dates to Colonel Winthrop, who wrote that murder under the common law
required that “the person assailed must be a living being (not an unborn
child).””" In 1951, Congress enacted the Uniform Code of Military Justice
(UCMJ), codifying for the military many criminal offenses, including
homicide.”> However, Articles 118 [homicide] and 119 [manslaughter] of the
UCMI failed to define “human being” in their prohibitions against murder and
manslaughter. Consequently, military courts looked to the common law for
clarification.”® In this regard, military courts have consistently upheld the
traditional common law approach that has required a child to be born alive in
order to be considered a human being and a cognizable victim of a crime.
However, even though the common law has prevailed, the military courts have
indicated a willingness to reconsider, like civilian courts, the formulation of the
born alive rule.

A. The Born Alive Rule in Military Law

The common law born alive rule used by military courts was first
developed in the 1954 case of United States v. Gibson.>* 1In Gibson, an Air
Force nurse was convicted of unpremeditated murder when she strangled her
baby immediately after the child’s birth.”> On review of her conviction, the

4 NRLC, supra note 19.

50 See Davidson, supra note 20, at 28-30; United States v. Nelson, 53 M.J. 319, 321 (2000).

’! Davidson, supra note 20, at 23, 29 (quoting COLONEL WILLIAM WINTHROP, MILITARY LAW AND
PRECEDENTS (1898)). The Court of Appeals for the Armed Forces relied upon this quote from
Winthrop in deciding its two cases that directly addressed the born alive rule. See United States v.
Robbins, 52 M.J. 159, 163 (C.A.A.F. 1999); United States v. Nelson, 53 M.J. 319, 321 (C.A.A.F.
2000).

52 Davidson, supra note 20, at 29.

3 Id. at 29-30. Davidson’s article traces the common law origins of the military homicide laws --
Articles 118, 119, and 134 of the UCMJ. By comparison to state common law trends recognizing
fetal crimes, he concludes: “[I]n light of the extensive medical advances seen since the formation of
the common law’s born alive rule, a compelling argument exists for military courts to reject this
antiquated legal maxim and bring viable fetuses within the ambit of the UCMJ’s homicide articles.”
Id. at 38.

3% United States v. Gibson, 17 CM.R. 911 (U.S.A.F.B.R. 1954).

% Id. at 919. Gibson was a First Lieutenant at an Air Force Hospital in Alaska. She had kept her
pregnancy a secret before the birth of her child at her Bachelor Officer’s Quarters. Shortly thereafter
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appellant challenged the legal sufficiency of the verdict. The court upheld the
conviction, relying on the modern common law “separate existence” test of
People v. Hayner. *® Hayner, a New York case decided five years earlier, held
that a child would be considered born alive, and thus a human being within the
meaning of the statute, if “wholly expelled from its mother’s body and
possessed or was capable of an existence by means of a circulation independent
of her own.”” Additionally, the court applied the modern common law view
that did not require severance of the umbilical cord before a child was
considered born alive rather than an earlier common-law view that required
severance of the umbilical cord.™

Applying the modern common law approach, the court noted that the
test did not “requir[e] the severance of the umbilical cord but only that the child
[was] carrying on its being without help of the mother’s circulation.” It was a
“physiological fact that the circulation between mother and child through the
umbilical arteries ceas[ed] almost immediately after the child [was] extruded
and breath[ed].”®® Furthermore, the court stated that the notion that severance of
the umbilical cord was required “appear[ed] to have been repudiated by modern
advancement in medical knowledge of human physiology.”®' Thus, a child’s
independent circulation, rather than whether the umbilical cord was severed,
determined whether the child was born alive. Because the child had “breathed
and cried,” the court held “the evidence established that the child was ‘born
alive’ and was a human being within the meaning of the Uniform Code of
Military Justice, Article 118.”%

she strangled her child, wrapped her in sheets and put her in a footlocker. The mother did not testify
at trial as to the condition of the child at birth but the nurse from a neighboring apartment testified
that she heard a child cry for a few seconds. After the mother did not show for a number of meals at
the mess hall, a fellow nurse notified a physician who, after an examination of the appellant, had her
moved to the hospital where she was treated for loss of blood. The obstetrician who examined her
determined that she must have given birth in the three previous hours. A search was then conducted,
which resulted in the discovery of the dead baby girl in the footlocker. The pathologist who
performed the autopsy on the child testified that the child had been born alive and that her lungs
contained air. The mother was tried for the offense of premeditated murder “of an unnamed baby
girl, by means of strangulation, in violation of Uniform Code of Military Justice, Article 118.” The
law officer issued instructions on the offense of unpremeditated murder from the Manual for Courts
Martial, but, significantly, gave no instructions regarding the born alive rule. The court martial
convicted the mother of murder without premeditation. The sentence approved by the convening
authority was: a dismissal from the service; forfeiture of all pay and allowances; and confinement at
hard labor for five years.

*0Id. at 926.

7 Id. at 926 (citing People v. Hayner, 90 N.E.2d 23 (1949)).

*1d., at 926.

¥ 1d.

“1d.

%l Id. at 924.

%2 Jd. at 919, 927. Evidence of breath was found by an autopsy on the child by a pathologist, Captain
James G. Bridgens. In Captain Bridgens’ opinion, the child had lived for a “matter of minutes,
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Currently, almost a half century later, the Gibson court’s formulation of
the born alive rule remains good law in the military justice system.”” However,
the military, while keeping with the traditional rule, has done so without
expressly repudiating modern conceptions of the born alive rule.

B.  The Viability Standard

Military courts have discussed two different viability standards, both of
which are very different from each other. One has been rejected outright, while
the other has been accepted, albeit only in theory. Ironically, it is the former,
which was most closely related to the Gibson born alive test, that the military
has expressly rejected. First, the Court of Appeals for the Armed Forces
(CAAF) in United States v. Nelson® overturned a “viability outside the womb”
standard that slightly revised the Gibson formulation of the born alive rule.”’
While the lower court still required the Gibson formulation that the child be
expelled from the mother and have an independent circulation, the lower court,
motivated by a desire to “afford the maximum protection [to the child] possible
under the law,” did not require evidence that the child had taken a breath.®
Rather, it was only necessary in the opinion of the lower court that the
government prove “other evidence of life such as beating of the heart, pulsation
of the umbilical cord or definite movement of voluntary muscles.”®” CAAF,
however, rejected a change to the Gibson standard, relying primarily on the need
for the legislature rather than the judiciary to handle the issue.”* Upholding
Gibson, CAAF also referred to the solid support for the born alive rule in prior
military case law, as well as the flexibility the standard offered “to
accommodate advancements in medicine that inevitably affect[ed] the reality of
what it means to be ‘born alive.””"

probably less than 10 or 15.” His examination revealed that the lungs “contained air, plus areas of
emphysema, and [because the lungs] floated when placed in water.” Id.

83 See United States v. Nelson, 53 M.J. 319 (C.A.A.F. 2000).

% A Hull Maintenance Technician Third Class had secretly given birth on ship, had placed her child
and the clothing used to clean up the afterbirth in a semi-aerated trash bag, and had disembarked
with the bag in tow. There were, however, three doctors and two medical corpsmen “experienced in
delivering babies” on Nelson’s ship. She arrived at an Italian hospital 12 hours later. Attempts to
revive the child were unsuccessful. Expert medical testimony provided at the court-martial
supported the conclusion that the child had been born alive, but needed simple medical assistance to
begin breathing. The court-martial members were given instructions on the born alive rule as
interpreted by Gibson. Nelson was convicted of involuntary manslaughter. Id. at 321-23.

% Id. at 323.
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Alternatively, a more progressive viability standard akin to the viability
standard in civilian courts, remains curiously alive yet unused in military case
law. Gibson, the same court that developed the born alive test, elaborated the
standard. In Gibson, the court approved in theory the “more liberal and
‘enlightened’ version” of the separate existence test from the California Court of
Appeals decision of People v. Chavez,® before adopting the Hayner separate
existence test. Under the Chavez viability standard:

it would be a mere fiction to hold that a child is not a human
being because the process of birth has not been fully
completed, when it has reached that state of viability when the
destruction of the life of its mother would not end its existence
and when, if separated from the mother naturally or by
artificial means, it [would] live and grow in a normal
manner.”!

While Gibson chose not to apply the Chavez viability standard, the court “[did]
not reject [the standard] as unsound, or as inapplicable in military law,” but
instead simply passed on deciding whether Chavez and cases like it should be
applied in military law.”> To date, military courts have refrained from
discussing viability as a replacement for the born alive rule in any more detail.
Rather, they have upheld the born alive rule initially developed in Gibson.”
Thus, the current silence on Gibson’s proposed viability standard had left, quite
possibly, a dormant but nonetheless valid theory in military law, potentially
applicable to future cases where the court must decide when an unborn child
becomes a human being.

™ Gibson, 17 C.ML.R. at 926 (citing People v. Chavez, 176 P.2d 92, 95 (Cal. Ct. App. 1947). Chavez
had carefully considered adopting a viability standard similar to the one adopted by Massachusetts in
Commonwealth v. Cass, 467 N.E.2d 1324 (Mass. 1984)).

"' Gibson cited Chavez’s critique of the born alive rule at length. The Chavez court held that the
born alive rule was a “legal fiction” because the birth process did not in and of itself “create a human
being.” The court noted “it [was] well known that a baby may live and grow when removed from
the body of its dead mother by a Caesarian operation.” Furthermore, the born alive rule presumed
the baby would be born dead. Thus the court, in order for a claim to be cognizable, required
evidence of life, rather then evidence of death. Chavez called this presumption “contrary to common
experience and the ordinary course of nature.” Gibson, 17 C.M.R. at 925.

2 Id. at 926.

3 See Nelson, 53 ML.J. at 323-24.
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IV. AMENDED ARTICLE 119(a), UCMJ

The Unborn Victims of Violence Act of 2004 (“the Act”) amends both
Title 18 of the United States Code and Article 119 of the Uniform Code of
Military Justice found in Title 10 of the United States Code. Using the same
terminology, both were amended to prohibit “caus[ing] death of or bodily injury
to an unborn child,” to define “unborn child,” and to explain what actions cannot
be prosecuted.”

The Act provides that any person who commits specified federal crimes
will be guilty of a separate offense for causing the death of, or bodily injury to, a
child in utero.” The defendant need not be aware of the presence of the unborn
child to be charged or convicted of the separate offense.”® While this aspect of
the Act has drawn much criticism, especially since it protects the unborn from
conception regardless of viability, it is clearly founded on the “eggshell skull” or
“defendant takes the plaintiff as he finds him” rule.”” The federal offenses
implicated by the Act include terrorist acts, assaults on federal officers and
foreign dignitaries, murder, and manslaughter.”® The punishment for the

™ The Unborn Victims of Violence Act of 2004, or “Laci and Conner’s Law,” 10 U.S.C. § 919a and
18 U.S.C. § 1841 (2004). The Act amends Title 18 of the U.S.C. by inserting after Chapter 90:
“Chapter 90A—Protection of Unborn Children, Sec. 1841. Protection of unborn children.” The Act
also amends Subchapter X of chapter 47 of title 10, UCMJ, by inserting after section 919 (article
119): “Sec. 919a. Art. 119a. Death or injury of an unborn child.” The captions of the 2003 Senate
version of the bill were amended before a vote on the bill. Both the Title 18 and the UCMJ captions
were changed from “Causing death of or bodily injury to unborn child.” However, title 18 was
modified to read “Protection of unborn children,” whereas the UCMIJ title was modified only slightly
to “Death or injury of an unborn child.” Neither the committee reports nor the Congressional record
indicates the exact reasons for the changes to the captions, but they seem not to affect the intent or
effect of the Act.

5 118 Stat. 568, 569 (codified at 10 U.S.C. § 919a(a)(1)).

76118 Stat. 568, 569 (codified at 10 U.S.C. § 919a(a)(2)).

7 See, e.g., Bartolone v. Jeckovich, 481 N.Y.S.2d 545 (N.Y. App. Div. 1984). Generally, a
defendant will be liable for all injuries, even unforeseeable ones, which result from a physical injury
to the person of the plaintiff. This doctrine, along with that of transferred intent, establishes the
causation element in the crime. Id.

™ 118 Stat. 568, 569 (codified at 18 U.S.C. § 1841(b)(1)). The complete list of federal crimes is as
follows:

(1) Sections 36 [drive-by shooting], 37 [violence at international airports], 43
[animal enterprise terrorism], 111 [assaulting, resisting, or impeding certain
officers or employees], 112 [protection of foreign officials, official guests, and
internationally protected persons], 113 [assaults within maritime and
territorial jurisdiction], 114 [maiming within maritime and territorial
jurisdiction], 115 [influencing, impeding, or retaliating against a Federal
official by threatening or injuring a family member], 229 [chemical
weapons], 242 [deprivation of rights under color of law], 245 [interfering with
federally protected activities, like voting], 247 [damage to religious property;

12
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obstruction of persons in the free exercise of religious beliefs], 248 [freedom
of access to clinic entrances], 351 [Congressional, Cabinet and Supreme Court
assassination, kidnapping, and assault], 831 [prohibited transactions involving
nuclear materials], 844(d) [knowingly transporting an explosive to be used to
kill, injure, or intimidate any individual or unlawfully destroy any building,
vehicle or other real or personal property ], 844(f) [maliciously damaging or
destroying, or attempting to do so, by means of fire or an explosive, of federal
property], 844(h)(1) [using fire or an explosive to commit any federal felony],
844(i) [maliciously damaging or destroying, or attempting to do so, of
property used in interstate or foreign commerce or in any activity affecting
interstate or foreign commerce], 924(j) [causing death through unlawful use of
a firearm], 930 [possession of firearms and dangerous weapons in Federal
facilities], 1111 [murder], 1112 [manslaughter], 1113 [attempted murder or
manslaughter], 1114 [protection of officers and employees of the US], 1116
[murder or manslaughter of foreign officials official guests, or internationally
protected persons], 1118 [murder by a federal prisoner], 1119 [foreign murder
of US nationals], 1120 [murder by escaped prisoners], 1121 [killing persons
aiding Federal investigations or State correctional officers], 1153(a) [offenses
committed within Indian country], 1201(a) [kidnapping], 1203 [hostage
taking], 1365(a) [tampering with consumer products], 1501 [assault on
process server], 1503 [influencing or injuring officer or juror generally], 1505
[obstruction of proceedings before departments, agencies, and committees],
1512 [tampering with a witness, victim, or an informant], 1513 [retaliating
against a witness, victim, or an informant], 1751 [Presidential and Presidential
staff assassination, kidnapping, and assault], 1864 [hazardous or injurious
devices on Federal lands], 1951 [interference with commerce by threats or
violence], 1952(a)(1)(B) [aiding racketeering], 1952(a)(2)(B) [aiding
racketeering], 1952(a)(3)(B) [aiding racketeering], 1958 [use of interstate
commerce facilities in the commission of murder-for-hire], 1959 [violent
crimes in aid of racketeering activity], 1992 [wrecking trains], 2113 [bank
robbery and incidental crimes], 2114 [robbery of mail, money, or other
property of the US], 2116 [robbery of railway or steamboat post office], 2118
[robberies and burglaries involving controlled substances], 2119 [robberies of
motor vehicles], 2191 [cruelty to seamen], 2231 [assault or resistance of
person authorized to serve or execute search warrants or to make searches and
seizures], 2241(a) [aggravated sexual abuse], 2245 [sexual abuse resulting in
death], 2261 [interstate domestic violence], 2261A [interstate stalking], 2280
[violence against maritime navigation], 2281 [violence against maritime fixed
platforms], 2332 [killing a national of the US while the national is outside the
US, or conspiracy to do so, or intending or causing serious bodily injury to a
nation of the US], 2332a [use of certain weapons of mass destruction], 2332b
[acts of terrorism transcending national boundaries], 2340A [torture], and
2441 [war crimes] of this title.

(2) Section 408(e) of the Controlled Substances Act of 1970 (21 U.S.C. 848(¢)
[homicide related to “continuing criminal enterprise’]).

(3) Section 202 of the Atomic Energy Act of 1954 (42 U.S.C. 2283 [killing,

assaulting, resisting, or interfering with any person who performs any
inspections of facilities as described in the Atomic Energy Act]).

13
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separate offense, where it caused the death or injury to the unborn child, is the
same as if that injury or death occurred to the unborn child’s mother, except that
the death penalty may not be imposed.” If the defendant intentionally killed or

Id. The prerequisite crimes referred to in the proposed amendment to the UCMJ are as follows:

The provisions referred to in subsection (a) are sections 918 [murder], 919(a)
[voluntary manslaughter], 919(b)(2) [homicide without intent to kill or inflict
great bodily harm while perpetrating or attempting to perpetrate an offense,
other than those named in clause (4) of Article 118, directly affecting the
person — excluding homicide by culpable negligence], 920(a) [rape], 922
[robbery], 924 [maiming], 926 [arson], and 928 [assault] of this title (articles
118, 119(a), 119(b)(2), 120(a), 122, 124, 126, and 128).

118 Stat. 568, 569 (codified at 10 U.S.C. § 919a(b)). Article 111 [Drunken or reckless operation of a
vehicle, aircraft, or vessel] was deleted from the list of underlying UCMJ offenses before the bill’s
final passage in the House. The reason for the amendment is not provided in the Congressional
Record, but two reasons present themselves as justifying the deletion. First, drunk or reckless
driving is not an offense that any individual -- let alone mother -- suffers at the hands of the
perpetrator; rather, it is the resulting car crash that hurts either the passengers, pedestrians or other
drivers. Secondly, either article 128 [assault] or article 124 [maiming] would supply the underlying
offense to the mother of the unborn child in order to prosecute an impaired or reckless operator of
some vehicle, aircraft, or vessel. For example, Article 128 for the Manual for Courts-Martial United
States indicates that assault can also be committed with a vehicle. Article 128, section c(2)(c),
Manual for Courts-Martial United States (2000)(“Examples of battery”), available at
http://www.uscg.mil/legal/mj/Courts-MartialManual.pdf.

" 118 Stat. 568, 569 (codified at 10 U.S.C. §§ 919a(a)(1), 919a(a)(3)). Before the bill was
introduced to the full House, members of the House Armed Services Committee asked for and were
granted amendments to the Act’s penalty provision. H.R. Rep. No. 108-427 (2004). Subsection
(a)(2)(A) of Sec (3) was stricken; it had provided that the penalty applicable for an offense to the
child was to be the same as if the injury or death had occurred to the mother. In its place, Sec
(3)(a)(1) was amended by striking the period at the end of (a)(1) and adding: “and shall, upon
conviction, be punished by such punishment as a court-martial may direct, which shall be consistent
with the punishments prescribed by the President for that conduct had that injury or death occurred
to the unborn child’s mother.” /d. The Chairman of the House Judiciary Committee, Representative
Sensenbrenner, described the amendments as “technical changes . . . to the . . . UCMI portion of the
bill to conform those provisions to the format of the UCMJ.” H.R. Rep. No. 108-427 (2004).
Nevertheless, the Chairman’s description of the amendment understates the considerable problems
the drafters encountered while crafting it. The amendment conforms significantly to the UCMIJ’s
formula for establishing the applicable penalties, but it also modifies the formula in a way unique to
the Act. The standard format of articles under the UCM]J provides that an offense under the article
“shall be punished as a court-martial may direct.” However, a court-martial is not given plenary
authority to establish the penalty for each and every offense that comes before it. Rather, the
President promulgates a maximum penalty that a court-martial may impose for each enumerated
article. Maximum Punishment Chart, Manual for Courts-Martial (MCM), Appendix 12. Moreover,
minimum penalties are not provided for in either the Punitive Articles or Table of Maximum
Penalties for the MCM. The President’s plenary authority over maximum penalties under the UCMJ
is due to another act of Congress: “The punishment which a court-martial may direct for an offense
may not exceed such limits as the President may prescribe for that offense.” 10 U.S.C. § 856, Rules
for Court-Martial (RCM) 1003. In other words, under a standard UCM] article, the President can
establish the penalty for its violation as low as he or she chooses. Had the UCMIJ provision of the
Unborn Victims of Violence Act been written in the same way, any President who disapproved of
the Act could have removed all force of the Act in the military by establishing a negligible penalty.

14
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attempted to kill the unborn child, however, that person would be punished as
provided under the United States Code for intentionally killing or attempting to
kill a human being,* except that the death penalty will not apply.*'

However, because the separate offense for death or injury to the unborn
child must be attached to another federal crime, the Act has been described as
“an enhanced punishment statute.”®* 1In this way, the Act is similar to a felony-
murder statute, or the Racketeer Influenced and Corrupt Organizations (RICO)
Act.® In this sense, the Unborn Victims of Violence Act arguably does not
create new "crimes," it merely increases the punishment for already-defined
crimes where certain attendant circumstances are present.** “No conduct which
was lawful is to be unlawful; no conduct which was legal is to be illegal.”®

There are three specific exclusions from the prohibitions of the Act in
order to preserve the abortion right first recognized in Roe v. Wade.*® Barred
from prosecution under the Act are: (1) those conducting consensual
abortions;"” (2) those conducting any medical treatment of the pregnant woman
or her unborn child; and (3) any woman with respect to her unborn child.*

This circumstance shows why the drafters of the amendment added to the standard UCM]J formula,
the following phrase: “which shall be consistent with the punishments prescribed by the President
for that conduct had that injury or death occurred to the unborn child’s mother.” The penalty
applicable for the violation of the Act cannot change from administration to administration, unless
each should change the maximum penalties for all of the Act’s predicate UCMIJ offenses. This
would be the only reasonable constitutional means of effectuating a reduction (or increase) in the
penalty applicable to the Act since any attempt to alter the penalties exclusively for pregnant women
would certainly be invalidated as Equal Protection violations.

80118 Stat. 568, 569 (codified at 10 U.S.C. § 919a(a)(3). The section of the federal code referred to
for the killing or attempted killing of a human being is 18 U.S.C. 1111(a).

8110 U.S.C. § 919a(a)(4).

82 Unborn Victims of Violence Act of 2003: Hearing on H.R. 1997 Before the House Comm. on the
Judiciary Subcomm. on the Constitution, 108th Cong. 1-2 (2003) (statement of Gerard V. Bradley,
Professor of Law, University of Notre Dame).

1,

8 Roe v. Wade, 410 U.S. 113 (1973).

¥ Before its passage, Article 119a(c) was amended. It now says that “nothing in this section shall be
construed to permit prosecution of mothers, persons involved in performing consented to abortions,
or persons giving medical care to the mother or the unborn child.” Furthermore, third party consent
to abortions was broadened beyond what was “implied in a medical emergency” to such consent that
is “implied by law.” The reason for the latter change, which is not documented in the Congressional
record, likely is to insulate the exceptions clause of the amendment from a charge that it is a
backdoor attempt to curtail certain classes of abortions, since “implied in a medical emergency”
might limit the scope of consent for minors obtaining abortions, for example. Such a limitation,
while it would not have resulted in the prosecution of the minor child or mother, might very well
have subjected a medical practitioner to liability under the Act if he were to have performed an
abortion on a minor that was not due to a medical emergency.

8 Unborn Victims of Violence Act of 2004, 10 U.S.C. § 919a(c).
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V. THE CONSTITUTIONALITY OF PRENATAL CRIMINAL LEGISLATION

The first question in determining the constitutionality of the Act is
whether or not Congress is empowered to legislate over such matters as violence
against the unborn.” Regardless of what happens to Section 2 of the Act, the
amendment to the UCMJ in Section 3 of the Act should not be overturned on
such grounds. Congress is specifically empowered to regulate the Armed
Forces, and this is what the Act proposes to do.

[llinois and Minnesota are two states that have enacted prenatal criminal
laws similar in scope and punishment to the Unborn Victims of Violence Act.”
Both have adopted “conception model” laws protecting unborn children from
conception until birth.”" In so doing, both Illinois and Minnesota subject the person
causing the death or injury of an unborn child to the same punishment as the person
causing the death or injury of a person living outside the womb.”

Defendants accused of violating the prenatal criminal statutes in Illinois
and Minnesota have challenged the constitutionality of the statutes on due process
and equal protection grounds. To date, these challenges have been unsuccessful
and the laws in both states have been upheld. The following paragraphs examine
the constitutional challenges to the Illinois and Minnesota prenatal criminal laws,
and analyze whether the Unborn Victims of Violence Act would pass constitutional
muster if challenged on the same grounds. Moreover, although neither the Illinois
nor the Minnesota prenatal criminal statutes have been challenged on Eighth
Amendment cruel and unusual punishment grounds, such a challenge was made of
a similar statute in Ohio, and was unsuccessful as well. Accordingly, this
constitutional challenge is also discussed and whether the Unborn Victims of
Violence Act would withstand such a challenge is analyzed.

Given the strong similarity between the prenatal criminal laws of Illinois
and Minnesota and the Unborn Victims of Violence Act, such challenges to the
Unborn Victims of Violence Act on due process and equal protection grounds

8 Unborn Victims of Violence Act of 2003: Hearing on H.R. 1997 Before the House Comm. on the
Judiciary Subcomm. on the Constitution, 108" Cong. 1-2 (2003) (statement of Gerard V. Bradley,
Professor of Law, University of Notre Dame).

% See ILL. ANN. STAT. ch. 720, para. 5/9-1.2 (Smith-Hurd 1993); MINN. STAT. sect. 609. 21 et. seq.
%! See ILL. ANN. STAT. ch. 720, para. 5/9-1.2 (Smith-Hurd 1993); MINN. STAT. sect. 609. 21 et. seq.
%2 See, e.g., ILL. ANN. STAT. ch. 720, para. 5/9-1.2(d) (Smith-Hurd 1993) (specifically stating that
first degree murder of an unborn child is to be punished exactly like first degree murder, except that
no death penalty may be imposed); MINN. STAT. sect. 609.185 (1994) (sentence for first degree
murder is life in prison). First-degree murder of an unborn child in Minnesota also carries a sentence
of imprisonment for life. MINN. STAT. 609.2661 (1994).
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should be unsuccessful and the law should be upheld. Additionally, prosecutions
under the act appear not to constitute cruel and unusual punishment in violation of
the Eighth Amendment.

A. The Limited Scope of Congressional Powers Challenge

Regardless of what happens to Section 2 of the Act, the amendment to the
UCMIJ in Section 3 of the Act should not be overturned on such grounds. Congress
is specifically empowered to regulate the Armed Forces, and this is what the Act
proposes to do.

B. The Due Process Challenge

In a due process challenge to a state criminal statute, a defendant can
claim that a statute is void for vagueness in violation of the 14th Amendment.”” In
Kolendar v. Lawson,”* the U.S. Supreme Court held that a criminal law must be
drafted so as to give notice as to the prohibited conduct, and so as to preclude
arbitrary enforcement in order to satisfy due process.”

In State v. Merrill,’® the defendant was charged with homicide under the
Minnesota prenatal homicide law.” On November 13, 1988, Merrill shot Gail
Anderson to death. An autopsy later revealed Merrill also killed the healthy 28
day-old unborn child Anderson was carrying.”® At trial and on appeal, Merrill
claimed the Minnesota prenatal homicide statute violated his due process rights
because the statute did not give fair warning as to the prohibited conduct and
encouraged arbitrary and discriminatory enforcement of the law.”

The Minnesota Supreme Court denied this due process challenge finding
that statute gives fair notice to citizens.'” The Court stated that when an assailant
kills a female of childbearing age, he cannot exclude the possibility that she may be
pregnant.'”"  Applying the doctrine of transferred intent, the court held that the
defendant is not excused from criminal liability merely because the resulting victim

% U.S. CONST. amend. XIV, sect. 1.

% Kolendar v. Lawson, 461 U.S. 352 (1983).

" Id. at 357.

% State v. Merrill, 450 N.W.2d 318 (Minn. 1990).

7 Id. at 320. Defendant was charged under both MINN. STAT. sect. 609.2661 (1988) for first-degree
murder of an unborn child, and under MINN. STAT. sect. 609.2662 (1988) for second-degree murder
of an unborn child. d. at 320 nn.1-2.

% Merrill, 450 N.W.2d at 320.

*Id. at 322.

"% 1d. at 323.

"' 1d. at 324.

17



2006 The Unborn Victims of Violence Act

of the defendant's actions is different than the intended victim.'”> With this, the
Court concluded the defendant had the requisite fair warning to satisfy due
process.'”

Merrill had also claimed that the prenatal homicide statute was
constitutionally flawed because the phrase "causes the death of an unborn child" in
the statute is too vague, opening the door for arbitrary and discriminatory
enforcement.'” Merrill argued that such language opens the door to the difficult
determination of when "life" begins and when "death" occurs.'” The court denied
this challenge noting that by defining an unborn child as "the unborn offspring of a
human being conceived, but not yet born,"' the legislature required the state to
prove only that the "organism" conceived was alive, and was no longer alive due to
the defendant's acts.'”’” Because the statute had addressed this question,
philosophical debates over when life begins and ends were irrelevant for
determining criminal liability under this statute.'*®

An Illinois appellate court in People v. Ford""” addressed a due process
challenge to the Illinois prenatal homicide statutes.''” The defendant had been
charged and convicted of homicide under the Illinois prenatal homicide statute for
stomping or kicking the stomach of his seventeen-year-old stepdaughter, who was
five and one-half months pregnant at the time.'"" This battery caused the death of
the unborn child.'? The Illinois statute, like the Minnesota statute,'”® defines
"unb(ml child" as any individual of the human species from fertilization until
birth.

12 Jd. at 323. The court noted that if the intent being transferred results in a different type of harm,
then the doctrine of transferred intent cannot apply. Here, however, the court held the intent being
transferred was for the same type of harm. /d.

' Merrill, 450 N.W.2d at 323.

1% Jd. (referring to MINN. STAT. sects. 609.2661-2662 (1988); these provisions are the prenatal
homicide provisions whose counter-parts are first degree murder and second degree murder,
respectively).

"% Id. at 324.

1% Jd. (quoting MINN. STAT. sect. 609.266(a) (1988)).

107 [d

108 [d

1% people v. Ford, 581 N.E.2d 1189 (Tll. App. Ct. 1991).

"% Jd. Defendant claimed the statute, ILL. REV. STAT. ch. 38, para.9-1.2, violated both the equal
protection and due process clauses of section one of the Fourteenth Amendment of the United States
Constitution. Id. at 1200.

" 7d. at 1190.

112 [d

'3 MINN. STAT. sect. 609.266(a) (1994).

"4 ILL. REV. STAT. ch. 38, para. 9-1.2(b). The sentence for intentional homicide of an unborn child
is the same as first-degree murder, except the death penalty cannot be given. Id. at 9-1.2(d). Also,
Illinois law does require that the perpetrator know the woman was pregnant. Id. at 9-1.2(a)(3).
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The defendant in Ford contended that the prenatal homicide law was
unconstitutionally vague focusing his challenge on the statutory phrase "caused the
death of" an unborn child.'"” Defendant claimed this ambiguous phrase invites
each court to give a subjective definition of when life begins and death occurs
leading to arbitrary and discriminatory enforcement of the statute.''® This is the
same language and due process challenge made by the defendant in Merrill.'"’

The Illinois appellate court, favorably citing Merrill, concluded that the
Ilinois prenatal homicide statute was constitutional.'® The court held that since
the statute clearly defined "unborn child," the trier of fact only had to determine if
the "entity" in the woman's womb was alive, and if it ceased to be alive due to the
defendant's actions.'”” This clear and simple language in the statute defeated the
defendant's void for vagueness challenge'*’ and the defendant failed to meet his
considerable burden of showing the law was impermissibly vague in all of its
applications.'”'

In my view, the Unborn Victims of Violence Act will withstand
constitutional attacks on similar due process grounds. A defendant challenging the
prenatal criminal law would likely attack the language "causing death of or bodily
injury to unborn child," as did defendants in Illinois and Minnesota.'’> The
defendant would claim that this language leads to arbitrary and discriminatory
enforcement of the law, because the point the unborn child becomes alive and the
point the unborn child dies would need to be subjectively determined in each case.
This is the same reasoning the defendants in Ford and Merrill used in their
attacks.'”

'S Ford, 581 N.E.2d at 1200.

116 [d

"7 Merrill, 450 N.W.2d at 323.

"8 Ford, 581 N.E.2d at 1200-02.

" 1d. at 1201.

120 See Id.

2! Id. (citing Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 497
(1982)).

"2 Ford, 581 N.E.2d at 1200; Merrill, 450 N.W.2d at 323.

123 Ford, 581 N.E.2d at 1200. Most recently, however, Utah’s Supreme Court rejected a similar void
for vagueness challenges to Utah’s homicide and aggravated homicide statutes. In Utah v.
MacGuire the defendant challenged the state’s laws allowing for the prosecution for killing an
unborn child, and for using the death of the unborn child as an aggravating circumstance justifying
an aggravated murder charge. 84 P.3d 1171, 1172 (2004). In that case, the defendant was charged
with having shot and killed his former wife and her unborn child at her workplace after he had
learned from her father that she was engaged and pregnant. /d. at 1173. At the time of the unborn
child’s death, the medical examiner estimated that the unborn child had reached some point between
its thirteenth and fifteenth week of development. /d.

The Utah homicide statute included “unborn child” in the definition of human being.

UTAH CODE ANN. § 76-5-201(1) (criminalizing someone “caus[ing] the death of another human
being, including an unborn child”). Also, under the Utah aggravated murder statute, it provides that
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The adopted legislation defeats this due process challenge to the Unborn
Victims of Violence Act by defining an unborn child as "a child in utero,” which is
further defined as “a member of the species homo sapiens, at any stage of
development, who is carried in the womb.”'** This is essentially the same language
that is used in the Illinois and Minnesota statutes.'”> The clear, simple definition of
"unborn child" used in the Unborn Victims of Violence Act means that a fact finder
will not have to make a subjective determination as to when life begins and when it
ends. The only determinations to be made by the fact finder are whether there has
been conception but not birth, and whether the defendant caused the conceived
human being to die.

The Illinois and Minnesota prenatal protection laws similarly gave simple,
clear definitions of the term "unborn child" defeating the defendants' claims in both

one circumstance justifying such a charge is where the “homicide was committed incident to one act,
scheme, course of conduct, or criminal episode during which two or more persons were killed.”
UTAH CODE ANN. § 76-5-202(1)(b) (emphasis added). The defendant filed a motion to dismiss the
homicide charge for the death of his unborn child and also for the aggravated homicide charge
resulting from that second death. The defendant argued that the term “unborn child” does not
provide sufficient notice to a defendant because such term leaves open “when unborn childhood
begins.” MacGuire, 84 P.3d at 1175. Moreover, the defendant argued that these statutes encourage
arbitrary and discriminatory enforcement because “the prosecutor is left to speculate at what point
an unborn child becomes a person for enforcement purposes.” Id. at 1177. The district court
rejected the motion, and the defendant filed an appeal to the Utah Supreme Court. Id. at 1177.

The court held that each of the two void for vagueness challenges was unmeritorious. /d.
at 1178. The court looked at both the plain meaning of “unborn child” and the other statutory
contexts in which the Utah legislature used the term. /d. at 1175-76. The court held that the plain
meaning of the term “unborn child” means “a human being at any stage of development in utero.”
Id. at 1175. Moreover, the court found that this definition was consistent with the Utah legislature’s
other applications of “unborn child.” Therefore, the defendant had sufficient notice of the prohibited
conduct. /d. at 1175-76. Next, the court held that because the term provides notice of what conduct
is prohibited, the prosecutor would have no discretion in choosing whether or not to prosecute the
killing of the unborn. Id. at 1177. Thus, the court affirmed the district court’s rejection of
defendant’s motion to dismiss. (Note that included in the motion to dismiss had been an equal
protection challenge to the legislation which the supreme court refused to hear due to its being
procedurally defaulted.) Id. at 1178.

Lastly, there was a potentially important concurrence signed by all members of the
majority opinion, in response to Chief Justice Durham’s lone dissent. Id. The dissent argued that
the Utah legislature could not constitutionally include an ‘unborn child’ in its definition of person
because consistent with Roe v. Wade, 410 U.S. 113 (1973), the unborn child has never been held to
be a full legal person, and therefore the aggravated murder charge had to be dismissed. 7d. at 1182.
The dissent stated: “[I]f a fetus were deemed a legal ‘person,’ its life could not be taken
intentionally in the process of honoring a pregnant woman’s ‘liberty interest.”” Id. (citing Roe, 410
U.S. at 157, n. 54.). The concurring opinion by Justice Parrish rejected the dissent’s position. He
argued that the legislature could use the term “person” to refer to a fetus in certain contexts, where it
did not restrict a constitutionally protected right (such as the mother’s strong constitutional right to
privacy in the decision of whether to bear or beget a child). MacGuire, 84 P.3d at 1179.

12451019, 108" Cong., § 2 (2003).
12720 TLL. COMP. STAT. sec. 5/9-1.2(b)(1); and MINN. STAT. sect. 609.266(a).
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states that the laws violated the due process clause by causing arbitrary and
discriminatory enforcement. There is no reason to conclude that the result in
federal court would be any different.

C. The Equal Protection Challenge

The second type of constitutional argument raised by defendants when

challenging the prenatal criminal statutes in Illinois and Minnesota is based on the
denial of equal protection.'”® The equal protection clause of the U.S. Constitution
requires that all persons similarly situated be treated alike under the law.'”” If the
law in question touches upon a fundamental right, or if it classifies people in a
suspect manner (for example, by race), then the court will apply strict scrutiny and
the state has the considerable burden of showing it has a compelling interest in
legislating as it did."*® If the law in question does not touch upon a fundamental
right, nor classify people in a suspect manner, then the court will apply a rational
basis scrutiny and the state only has to show that the law bears a rational relation-
ship to achieving the goal desired.'”’
In State v. Merrill,*® the defendant claimed the Minnesota prenatal
criminal statute violated the equal protection clause by not distinguishing between a
viable and nonviable fetus.”! Merrill argued that under Roe v. Wade,'* a
nonviable fetus is not a person.*® The defendant observed that under the prenatal
homicide statute, he faced serious criminal penalties for destroying a nonviable
fetus while others, like a pregnant woman and her abortionist who do the same
thing, are not subject to criminal penalties.** Thus, Merrill concluded that
similar}g/5 situated people are treated differently violating the equal protection
clause.

126 people v. Ford, 581 N.E.2d 1189 (Ill. App. Ct. 1991); and State v. Merrill, 450 N.W.2d 318
(Minn. 1990).

127 Plyler v. Doe, 457 U.S. 202, 216 (1982).

128 Kathleen M. Sullivan, The Supreme Court 1991 Term Foreword: The Justices of Rules and
Standards, 106 HARV. L. REV. 22, 60 n.245 (1992).

'2 Gay Gellhorn, Justice Thurgood Marshall's Jurisprudence of Equal Protection of the Laws and
the Poor,26 ARIZ. ST. L.J. 429, 430 (1994) (citing Danridge v. Williams, 397 U.S. 471, 485 (1970)).
130 State v. Merrill, 450 N.W.2d 318 (Minn. 1990).

PlId. at 321.

12 Roe v. Wade, 410 U.S. 113 (1973). In Roe, the court held that although the state does have a
legitimate interest in protecting the lives of its citizens, even unborn ones, a woman's right to privacy
is a fundamental right, and she is essentially free to terminate her pregnancy with a doctor until the
end of the first trimester of pregnancy. Id. at 164-65.

133 Merrill, 450 N.W.2d at 321.
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Although the court noted that the equal protection clause requires that all
persons similarly situated be treated the same,'*® the court was not persuaded by the
defendant's argument.®” Rather, the court held that a defendant who assaults a
pregnant woman and a woman who elects to terminate her pregnancy are not
similarly situated."*® Roe protects a woman's choice to terminate the pregnancy,
but it does not give a third party the right to destroy the fetus."** The court upheld
the prenatal homicide law holding that the state had an interest in protecting
potential human life, including an unborn child, at any stage of development.'*’
Therefore, the Minnesota legislature's failure to distinguish between a viable and
nonviable fetus did not violate the equal protection clause.'*!

In People v. Ford,'** the defendant made a similar equal protection attack
on the Illinois prenatal homicide statute.'*® The defendant claimed that, under Roe,
a woman can destroy a nonviable fetus without fear of criminal penalty, but the
defendant is subject to a severe penalty for destroying a nonviable fetus.'** Thus,
he claimed he was similarly situated with the mother, yet treated differently under
the law."” The Illinois court favorably cited Merrill and held that a defendant
charged under the prenatal homicide statute and a pregnant woman choosing to
terminate her pregnancy were not similarly situated."*® The woman had a privacy
right to terminate her pregnancy, but the defendant had no similar constitutional
right.'*” Therefore, the defendant was not similarly situated with a woman seeking
an abortion'** and treating the defendant differently than such a woman did not
violate the equal protection clause of the Constitution.'*

The court concluded by examining the prenatal homicide statute under a
rational basis test because the defendant was not part of a suspect class, and a

138 1d_ (citing Matter of Harhut, 385 N.W.2d 305, 310 (Minn. 1986)).

7 Merrill, 450 N.W.2d at 321-22.

8 1d. at 321.

9 Id. at 322. The court noted Roe is limited to protecting the woman's right to decide whether to
terminate her pregnancy without interference from the state. /d. (citing Roe v. Wade, 410 U.S. 113,
163 (1973)).

' The court noted that a state's interest in protecting the potentiality of human life is an important
and legitimate interest. Merrill, 450 N.W.2d at 322 (citing Roe, 410 U.S. at 162).

! Merrill, 450 N.W.2d at 322 .

12 people v. Ford, 581 N.E.2d 1189 (Ill. App. Ct. 1991).

' Id. at 1198.

" Id. at 1199.

145 [d

146 [d

147 ]d

148 [d

149 [d
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fundamental right was not being affected.'® The court found that the statute had a
rational relationship to a valid state interest -- protecting potential human life."'

The Unborn Victims of Violence Act should similarly withstand an equal
protection challenge. A defendant in a federal court making an equal protection
challenge to the Act would have a difficult time showing that a reviewing court
should use heightened scrutiny because the statute does not infringe upon a
fundamental right or classify defendants in a suspect manner, such as by race,'”

sex,'> or illegitimacy.'>*

If a federal defendant claims he is similarly situated with the mother of the
unborn child yet treated differently, it is unlikely a court would agree per the
reasoning seen in Ford and Merrill. Although the courts in both Ford and Merrill
acknowledged that Roe v. Wade'”® gave a mother a limited right to terminate the
life of her unborn child, the courts noted that this in no way translates to a third
party right to do the same."”® Given the convincing reasoning of these courts'
decisions on this issue, a reviewing federal court would likely find in the same
manner. There is a rational basis between the Act's goal of protecting unborn
children and punishing people who cause injury or death to these unborn children.
The Unborn Victims of Violence Act should, therefore, withstand an equal
protection challenge.

D. The Cruel and Unusual Punishment Challenge

Largely due to the lack of success on equal protection and due process
challenges, an Eighth Amendment cruel and unusual punishment challenge was
made against prenatal criminal legislation in Ohio."”” The Eighth Amendment has
been read to prohibit not only cruel, barbaric punishments, but also sentences that
are disproportionate to the committed crime."® Proportionality of sentence to
crime is a deeply rooted common-law principle of jurisprudence.””” In this regard,

%0 1d. at 1200.

P! Id. at 1199-1200.

12 See Loving v. Virginia, 388 U.S. 1 (1967) (restricting freedom to marry based on race violates
equal protection clause).

13 See Craig v. Boren, 429 U.S. 190 (1976) (law that classifies according to gender is subject to
heightened scrutiny).

'3 See Levy v. Louisiana, 391 U.S. 68 (1968) (law that denies recovery in wrongful death suit to
illegitimate children violates equal protection clause).

133 Roe v. Wade, 410 U.S. 113 (1973).

13 See People v. Ford, 581 N.E.2d 1189, 1199 (Ill. App. Ct. 1991); State v. Merrill, 450 N.W.2d
318, 322 (Minn. 1990).

157 Coleman v. DeWitt, 282 F.3d 908 (6™ Cir. 2002).

"8 Id. at 915.

159 Id. (noting the Magna Charta included a clause prohibiting excessive sentences).
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Eighth Amendment jurisprudence developed into a three-part test, as set out in
Solem v. Helm."®

In Solem, the Supreme Court noted it had recently considered the
prohibition against cruel and unusual punishment, striking disproportionate death
sentences in Georgia and Florida.'" The Supreme Court held in Solem that the first
prong of the three-part cruel and unusual punishments clause test is to examine the
gravity of the offense, and the harshness of the penalty given.'® This analysis
includes examining the seriousness and details of the crime, and comparing these
factors to other crimes.'® In so doing, a reviewing court must also consider the
severity of the punishment given to make an accurate determination if there has
been a violation.'**

In Coleman v. DeWitt, an Ohio prenatal protection act was challenged as
cruel and unusual punishment due to its alleged disproportionality.'®®  The
challenge in this case was particularly weak, and the Ohio court used little analysis
from Solem. The defendant had received a nine-year sentence for involuntary
manslaughter due to his violent assault that resulted in the death of an unborn
child."®® 1In affirming the decision of the district court, the judge described the
sentence as “far from the ‘gross disproportionality’” requirement, especially in light
of the fact that he deprived the woman of her wanted child and did so in a violent
way.'”  However, a more difficult challenge against the Unborn Victims of
Violence Act may eventually be presented to federal courts.

The Unborn Victims of Violence Act does not fail the first prong of the
Solem test. Under the first prong of the cruel and unusual punishment analysis,
there is no doubt that the penalty given to a defendant in a federal action convicted
of premeditated murder of an unborn child under the Act is severe.'® The

1 Solem v. Helm, 463 U.S. 277, 290-93 (1983). In more recent rulings, Justices Scalia and Thomas
have voiced their discontent with the Solem test. See Harmelin v. Michigan, 501 U.S. 957, 985
(1991) (“The Eighth Amendment’s prohibition of ‘cruel and unusual punishments;” was aimed at
only certain modes of punishment, and was not a ‘guarantee against disproportionate sentences.’”’)
(J. Scalia, joined by C.J. Rehnquist in opinion not adopted by majority of the court); Ewing v.
California, 538 U.S. 11, 32 (2003) (“Even were Solem’s test perfectly clear, however, I would not
feel compelled by stare decisis to apply it. In my view, the Cruel and Unusual Punishments Clause
of the Eighth Amendment contains no proportionality principle.”) (J. Thomas, concurring).

161 Solem, 463 U.S. at 288 (citing Enmund v. Florida, 458 U.S. 782 (1982); Coker v. Georgia, 433
U.S. 584 (1977)).

12 Solem, 463 U.S. at 290-91.

' 1d. at 291.

164 [d

15 Coleman v. DeWitt, 282 F.3d 908, 910 (6™ Cir. 2002).

%6 1d. at 910-11.

"7 1d. at 915.

'8 Under the Act, the maximum penalty for the separate offense could be life in prison. 10 U.S.C. §
1841.
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punishment, however, is not out of proportion to the gravity of the offense. The
defendant, with or without premeditated intent, has ended the unborn child's life
before its natural expiration. The defendant may argue, as one commentator did,'®
that when a prenatal criminal law punishes a defendant for acts against an unborn
child the same as if committed against a person living outside of the womb, this
violates the first prong of the Solem test.'”” This conclusion is based on the
following reasoning: Since abortion is permitted in limited circumstances, the right
to privacy of the mother is worth more than the potential life of the unborn child."”
The mother's interest in privacy and control over her body outweighs the state's
interest in protecting the potential life of the unborn child.'”* Thus, the value of the
unborn child's life is at some point inferior to the mother's right to privacy. At no
time, however, is the value of the born and living person's life inferior to
anything.'”® Therefore, a person who takes the life of an unborn child cannot be
punished as severely as one who takes the life of a born person, since the life of the
unborn child is not worth as much.'”* To give the same punishment to both
defendants would violate the first prong of the Solem test.'”” This analysis,
however, breaks down under scrutiny. In the case of a federal defendant convicted
of premeditated prenatal murder, the mother of the child has chosen to keep the
unborn child, not to terminate it. Even if the unborn child's life is not valued as
much as the life of a born and living person, the mother's tremendously powerful
right to privacy and self-determination is now pulling toward the preservation of the
life of her unborn child. There is also an important state interest in preserving the
potentiality of human life,'”® which is pulling in the same direction. Any perceived
lesser value of the unborn child's life is compensated for by the mother's exercise of
her right to privacy in bringing that child to term, and by the state's interest in
preserving the potentiality of unborn life. The injury to these two interests, coupled
with the loss of the unborn child's life, justifies sentences as stiff as those given for
the death of a born and alive person. The injury to the mother's interest and the
state's interest by the defendant enhances the gravity of the crime, which is the other
consideration in the first prong of the Solem test.'”” Therefore, the federal
defendant's punishment of life in prison, although severe, is not out of proportion to
the gravity of the offense committed. Further, even if the mother of an unborn
child did not know she was pregnant, the defendant has still violated her powerful

' Bicka A. Barlow, Comment, Severe Penalties for the Destruction of "Potential Life" -- Cruel and
Unusual Punishment?,29 U.S.F.L. REV. 463 (1995).

7% Id. at 501-05.

7! Id. at 502. Barlow cites Roe v. Wade, 410 U.S. 113, 158 (1973), for the proposition that a fetus
does not have same rights as a person born and alive. /d.

12 Barlow, supra note 169, at 502.

'™ Id. at 501-05.

" Id. at 505.

175 [d

' Roe, 410 U.S. at 162.

177 Solem, 463 U.S. at 284-85.
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right to privacy by denying her the choice and the chance to bring the child to full
term.

The second prong of the Solem test is to compare the defendant's sentence
to the sentences of other criminals in the same jurisdiction convicted of that same
offense.'”® More serious crimes in the same jurisdiction that carry the same or
lesser sentences are some indicators that the punishment in question may be
excessive.'”” The Unborn Victims of Violence Act does not fail the second prong
of the Solem test. A federal defendant convicted of prenatal premeditated murder
under the Act will not be able to claim that others convicted of the same crime in
the same jurisdiction were treated differently. No one has yet been convicted of
this new federal “crime,” so the defendant has no points of reference from which to
make a case. Further, the defendant’s penalty under the Act can never be greater
than that which can be given to those convicted of killing a human that has been
born and is alive. Under the Act, capital punishment may not be imposed on a
defendant who acts intentionally to kill the unborn child. However, under the
federal crime of premeditated (first degree) murder, the death penalty may be
imposed.'® Therefore, the defendant cannot say that the Act fails this portion of
the Solem test.

The final prong of the analysis requires the reviewing court to examine
how the same crime is treated in other jurisdictions.'' If few or no other
jurisdictions would sentence a defendant similarly, this too would indicate the
sentence is excessive.'™> The Unborn Victims of Violence Act will not fail this
third prong of the Solem test. A defendant in a federal court convicted of
premeditated (first degree) murder of an unborn child under the Act, and sentenced
to life in prison without parole, could not claim that defendants in other
jurisdictions are treated differently. If he were to compare his punishment to that
for similar state crimes, he would find no support for his argument there either,
since none of those punishments has been declared unconstitutional. In People v.
Ford,' the defendant was convicted of intentional homicide of an unborn child,
and was sentenced to 20 years in prison.'®* In State v. Merrill,"® the defendant was
convicted of the second-degree murder of an unborn child, and sentenced to 354

"8 Id. at 291.

179 [d

%018 U.S.C. § 1111(b).

"¥! Solem, 463 U.S. at 292.

182 [d

%3 people v. Ford, 581 N.E.2d 1189 (Tll. App. Ct. 1991).

"% Id. at 1190.

185 State v. Merrill, 1991 Minn. App. LEXIS 790 (Minn. Ct. App. 1991). See also State v. Merrill,
450 N.W.2d 318 (Minn. 1990).
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months in prison (29 and one-half years)."*® Given the consistent and stern nature
of these sentences, the federal defendant convicted of premeditated murder would
have a difficult time claiming he would receive a different sentence in a different
jurisdiction. The Supreme Court held that reviewing courts should use these
objective factors recognized in Solem.'"®” The Supreme Court also recognized that
rarely are there sentences so disproportionate that they violate the cruel and unusual
punishment clause.'*®

VI. PoLICY CONSIDERATIONS

Given the apparent constitutionality of this Act, the only remaining
question is whether the legislation reflects sound public policy. Ultimately, the
courts will determine the proposed legislation's constitutionality. It is the
legislature's role, however, to decide whether the proposed legislation reflects
sound public policy. In my view, public policy considerations support the adoption
of the Unborn Victims of Violence Act because it promotes several desirable and
important goals.

For years, a debate has raged regarding whether and, if so, under what
conditions, the state may regulate a woman's use of her own body.'® Those who
profess to be "pro-choice" advocate the right of women to control their own bodies.
Those who advocate this position have their interests furthered by the Unborn
Victims of Violence Act. Likewise, those who are "pro-life" and advocate for the
protection of the unborn life starting at conception will find that this Act advances
their cause. Finally, the government will benefit from the Act because its interests
in protecting the potentiality of human life and adequately punishing criminals are
advanced.

A. The Pro-Life Interest and the Unborn Victims of Violence Act

The Act benefits the "pro-life" cause. By defining the term "unborn child"
as “a member of the species homo sapiens, at any stage of development, who is
carried in the womb,”" the Act extends the maximum protection to unborn
children. While the Act does not clarify the legal status of the unborn as “person”
or “non-person,” the approach used does coincide with the belief that life begins at

1% State v. Merrill, 1991 Minn. App. LEXIS 790, *2 (Minn. Ct. App. 1991). The court affirmed the
sentence, which was a 50% upward departure, due to aggravating circumstances. /d.

%7 Solem, 463 U.S. at 290.

" Id. at 291, n.17.

1% See, e.g., Roe v. Wade, 410 U.S. 113 (1973).

05,1019, 108™ Cong., § 2 (2003).
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conception, and that life is deserving of respect and protection from that moment.'*’

The Act thus punishes those who violate the sanctity of unborn life as it has not
been done in federal and military courts before.

B. The Pro-choice Interest and the Unborn Victims of Violence Act

The Act is respectful of a woman's right to choose to use her body as she
sees fit. When a woman chooses to bring her unborn child to term, the Act
punishes those who interfere with that choice. Even where a defendant causes the
death of an unborn child before a woman knows she is pregnant, the Act punishes
the defendant for denying the woman the right to make choices about her body and
her pregnancy.'*?

Nor can it be said that the Act inhibits or sets back "pro-choice" gains
made since Roe.'”> A woman who receives an abortion from a doctor cannot be
tried under this Act, nor could the doctor if licensed. Even a woman attempting to
induce abortion on her own could not be prosecuted under the Act. This is true
since the Act excludes from coverage an act committed by the mother of an unborn
child, and medical procedures performed by a licensed medical professional.'*

C. The Federal Interest and the Unborn Victims of Violence Act

There exists a legitimate and important federal interest in protecting the
"potentiality of human life,"'”* also known as unborn children. The Act furthers
this interest. The law offers the government an additional weapon in its battle
against crime, allowing a prosecutor to charge a perpetrator for the loss of an
unborn child's life, when under the common-law born-alive rule, the family's loss
might go unpunished.

Perhaps the most significant impact from the legislation will be felt in
military law. Without the Act, military courts likely would have continued
assimilating state fetal criminal statutes, as was done in United States v. Robbins,"°

! See Papal Encyclical: Evangelium Vitae (The Gospel of Life), reprinted in 24 ORIGINS 689,
April 6, 1995.

192 The Act does not require that the defendant or the mother know about the pregnancy. 10 U.S.C.
§919a(a)(2)(i).

3 Roe v. Wade, 410 U.S. 113 (1973).

19410 U.S.C. §919a(c).

" Roe, 410 U.S. at 163.

1% United States v. Robbins, 52 M.J. 159 (1999). In Robbins, the U.S. Court of Appeals for the
Armed Forces upheld the court martial conviction of a serviceman for terminating the pregnancy of
his wife. The court held that the Ohio law un