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MAKING THE ACCUSED PAY FOR HIS
CRIME: A PROPOSAL TO ADD
RESTITUTION AS AN AUTHORIZED
PUNISHMENT UNDER RULE FOR
COURTS-MARTIAL 1003(b)

Lieutenant Colonel David M. Jones, USMC#*

Then it shall be, because he hath sinned, and is guilty, that
he shall restore that which he took violently away, or the
thing which he hath deceitfully gotten. . . .

I. Introduction

Two weeks ago, Corporal (Cpl) Johnson’s $2,000 stereo system was
stolen from his barracks room. A fellow Marine, who also lived in the
barracks, overheard Lance Corporal (LCpl) Rob N. Pawn bragging about
selling the stereo to a pawnshop out in town for $1,000, which he reported to
the Criminal Investigation Division (CID). CID apprehended LCpl Pawn for
the theft. Charges are preferred and the case proceeds to trial. Despite a
confession to CID and admissions made to fellow Marines, LCpl Pawn pleads
not guilty to the larceny charge and elects a members trial. Predictably, the
members find him guilty of larceny.

Both trial and defense counsel then put on their sentencing case. The
government’s case includes the testimony of Cpl Johnson who testifies that

* The positions and opinions stated in this article are those of the author and do not represent the
views of the United States Government, the Department of Defense, or the United States Marine
Corps. Lieutenant Colonel Jones is an active duty Marine Corps judge advocate. Lieutenant
Colonel Jones is presently assigned as General and Special Courts-Martial Judge, Sierra Judicial
Circuit, Navy-Marine Corps Trial Judiciary. L.L.M., Honor Graduate, 2003, The Judge
Advocate General’s School, United States Army, Charlottesville, Virginia; J.D. 1992, Brigham
Young University; B.A., Cum Laude, 1988, Brigham Young University. Previous assignments
include Legal Services Support Section, Camp Pendleton, California, 1999-2002 (Officer in
Charge, Legal Services Support Team Delta, 2001-2002; Senior Trial Counsel, 2000-2001; Trial
Counsel, 1999-2000); Officer in Charge and Senior Defense Counsel, Naval Legal Service Office
Detachment, Roosevelt Roads, Puerto Rico, 1996-1999; Legal Services Support Section, Camp
Pendleton, California, 1993-1996 (Defense Counsel, 1994-1996; Legal Assistance Attorney, 1993-
1994). Member of the bar of the State of Utah; admitted to practice before the Court of Appeals
for the Armed Forces and the Supreme Court of the United States.

! Leviticus 6:4 (King James).
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CID has not found his stereo and he has not been reimbursed by the accused.
After hearing the sentencing instructions, the panel deliberates on an
appropriate sentence for LCpl Pawn’s exploits. After an hour, the members
send word to the judge that they have a few questions. All parties reconvene
in court and the judge reads the members’ questions: “We don’t see any
mention of restitution on the sentencing worksheet. May we order LCpl Pawn
to pay restitution in the amount of $2,000 to Cpl Johnson? May we add a
provision sentencing LCpl Pawn to three extra months of confinement if he
doesn’t make restitution?”

Unfortunately, the above hypothetical is all too familiar in military
courts-martial. The judge must inform the members that restitution is not an
authorized punishment under the Rules for Courts-Martial (RCM),? and is,
therefore, not a sentencing option. A fine is an authorized punishment if
adjudged as part of the sentence.® The adjudged fine, however, is paid to the
U.S. Treasury and not to the victim. Under the military’s present punishment
system, there is no judicial mechanism for victim restitution.

Victim restitution has been a part of federal law in district courts for
over 20 years* and mandatory victim restitution has been the federal law in
sentencing cases since 1996.° It is time that victim restitution be an option in
military sentencing.® This is especially true now that the jurisdictional limits
on confinement and financial penalties at special courts-martial have doubled.’

2 Rule for Court-Martial 1003(b) of the Manual for Courts-Martial allows the following
authorized punishments: a reprimand, forfeiture of pay and allowances, a fine, reduction in pay
grade, restriction to specified limits, hard labor without confinement, confinement, a punitive
separation, and death. MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 1003(b) (2005)
[hereinafter MCM].

.

4 18 U.S.C. § 3663 (2000). This statute is entitled “Order of Restitution.” It became effective
upon its enactment in 1982. Id. This statute, along with section 1512, Title 18, are commonly
referred to as the “Victim and Witness Protection Act of 1982” [hereinafter VWPA]. Section
3663, Title 18, was the first victim restitution provision passed by Congress. Restitution was
optional under the Act, however, not mandatory. Id.

5> 18 U.S.C. § 3663A (2000). This Act, passed by Congress in 1996, is commonly referred to as
the “Mandatory Victim’s Restitution Act of 1996.” This Act mirrors substantially the language of
section 3663, Title 18, but makes restitution mandatory upon appropriate findings of economic
loss. Id.

® The purpose of this article is not to argue for mandatory victim restitution in the military
system, but rather that the sentencing authority should have the discretion to order an accused to
pay restitution. Under a discretionary system, consideration may be given to both the victim’s and
the accused’s financial situation.

7 Section 577 of the National Defense Authorization Act for Fiscal Year 2000, Pub. L. No. 106-
65, 113 Stat. 512 (1999), increased the jurisdictional limits of special courts-martial for both
confinement and financial penalties (forfeitures and/or fines). The passage of this Act amended
Article 19, UCMJ. UCM]J art. 19 (2005).
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This change not only gives the government greater negotiating strength, but it
also allows the government more room to maneuver when deciding the
appropriate forum for a case.® In other words, the convening authority has
more negotiating power at a special court-martial now than under the previous
system. Most importantly, the increase in special court-martial jurisdictional
limits doubles the amount of money available for restitution to crime victims.’
Under the proposed restitution scheme explained in Part V.A.2, court ordered
restitution would be unlimited for general courts-martial, but limited for
special courts-martial. '°

Is there a way, under the Uniform Code of Military Justice (UCMJ),
to make victim restitution a viable sentencing option?'' This article proposes
that although there may be enforcement issues in collecting the restitution,
the military should adopt restitution as a sentencing option. First, the article
reviews the inadequacy of the present military system in compensating victims
of crimes. Next, it provides an historical overview of efforts, both in and out

8 The doubling of possible confinement for the accused (assuming the offenses warrant the

maximum of twelve months, and most cases do) is a great change for the system. It expedites
more cases in which it is uncertain as to whether the accused’s conduct warrants trial by special or
general court-martial (borderline cases) by allowing the government to refer the case to a special
court-martial vice being stuck in the procedural trappings of a general court-martial. This change
is also a benefit to the accused. If his case proceeds to a special court-martial, he is protected
against extensive confinement and a general court-martial conviction.

° For example, assume that LCpl Pawn has just over two years of service. Using the 2005 pay
scale, he makes $1,547.70 base pay per month. Under the old law, the maximum financial
penalty (forfeitures and/or a fine) that could be awarded to LCpl Pawn was $6,192.00 ($1,032.00
per month x six months). Under the new law, that figure is doubled to $12,384.00. The greater
amount of money that can be taken under the new law should cover most any case involving
payment of restitution to a victim. It is doubtful that a special court-martial case would have a
situation where the victim would need more restitution money than that; those cases will typically
be referred to a general court-martial.

10" There is no limit for fines at a general court-martial. Judges however, need to be careful not to
award too large a fine as this makes it easier for the accused to claim he cannot pay it, which
opens the door to an indigency hearing. See MCM, supra note 2, R.C.M. 1113(d)(3).

" One major difference between federal civilian cases and military cases is that in federal cases
the judge is the sentencing authority whereas in the military a judge, or a panel of members, may
sentence the accused. This appears to be a distinction without a difference, however, with regard
to the appropriateness of adding victim restitution to the list of authorized punishments under RCM
1003(b). MCM, supra note 2, R.C.M. 1003(b). This is true for various reasons. One reason is
that member panels in the military are like a “blue ribbon jury;” they are either officers who are
college-educated or senior enlisted leaders, all chosen for their wisdom and experience. Given the
particularities of the military system and its need for order and discipline, these members are very
capable of awarding appropriate punishment. One other reason is that the military members on the
panel may actually have more discretion to adjudicate a “fair” sentence than federal judges, who
are hamstrung by both the mandatory federal sentencing guidelines and mandatory victim
restitution. See supra note 5 and accompanying text.

12 See infra pt. VI.
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of the military, to provide for victim restitution. After providing necessary
background, the article examines the federal Mandatory Victim’s Restitution
Act of 1996 (MVRA)," which mandates court ordered restitution for victims
of crimes.'* With that baseline, the article then proposes amendments to the
existing military justice system to incorporate restitution as an authorized
punishment. Finally, the article offers possible solutions to the most difficult
problem of judicially mandated restitution—enforcement.

II. Attempting To Get Restitution In The Present Military System

At present, restitution is not an authorized punishment under RCM
1003(b) in courts-martial. There is a chance the victim may get restitution if
the case is a guilty plea, the trial counsel is creative in negotiating the pre-trial
agreement, " and the accused does not receive less punishment from the judge
than what was in the pre-trial agreement.'® If the case is contested, however,
the victim has no chance of getting court ordered restitution. Judges have
attempted to fashion a judicial remedy for this gap in sentencing by
recommending to the convening authority that he grant clemency if restitution
is paid by a certain date."’

It is little wonder that crime victims try to get restitution from accused
servicemembers by working outside of military judicial channels, given the
lack of restitution in the present system. For example, if the victim is a family
member, the victim may seek transitional compensation.'® A victim may also
seek assistance from the chain of command by filing an Article 139, UCMJ
(Article 139) complaint.” Alternatively, or in addition to the Article 139

13 18 U.S.C. § 3663A (2000).

4 The MVRA is a federal law, applicable only for cases that are tried in federal district courts.
There is no provision for it to be used in military courts. Id.

15 See, e.g., United States v. Pineda, 54 M.J. 298 (2001); United States v. Smith, 53 M.J. 168
(2000).

16 The incentive for an accused to make restitution, pursuant to a pre-trial agreement, is lost if the
judge awards a punishment which is less than the agreement negotiated between the accused and
the government. For example, suppose that the pre-trial agreement caps confinement at 150 days,
if the accused makes restitution to the victim within thirty days of the date of trial. If the judge
awards only 145 days confinement, there is no incentive for the accused to pay restitution because
the pre-trial agreement does not help him in anyway.

17 See MCM, supra note 2, R.C.M. 1107. The convening authority may approve, disapprove,
suspend, or commute punishment. Military judges have recommended disapproval or suspension
of some or all punishment provided the accused makes restitution to the victim. Most judges
require restitution to be made by a certain date. See United States v. Resendiz, No. 200200748,
2002 CCA LEXIS 313 (N-M. Ct. Crim. App. Dec. 30, 2002) (unpublished) (recommending
suspension of $1,000 fine if Marine agreed to pay restitution).

1810 U.S.C. § 1059 (2000); see infra pt. 11.B.3.

19 UCMIJ art. 139 (2005); see infra pt. I1.B.2.
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complaint, a victim may seek redress, through the convening authority, after
court proceedings have terminated, by asking the convening authority to give
the accused a break on his confinement if restitution is paid.”® Lastly, some
victims go through the arduous process of seeking redress through local small-
claims courts or civil courts because they feel they have no other recourse.?!

A. Judicial Attempts at Restitution
1. Bargained-for Restitution Pursuant to Pre-Trial Agreements

The best way for a victim to get restitution under the present system is
to make restitution a term of the pre-trial agreement between the convening
authority and the accused. This requires, of course, that the accused plead
guilty pursuant to a pre-trial agreement. Rule for Courts-Martial 705(c)(2)(C)
succinctly states that “[a] promise to provide restitution” is an authorized
provision of a pre-trial agreement and not contrary to public policy.” Getting
restitution up front, before the defendant goes to trial, is best because the
victim is ensured of actually receiving the compensation.” The government
can still hold the accused accountable however, by enforcing additional
confinement if restitution is not paid in situations where the pre-trial agreement
does not require complete restitution until after trial.** Military courts have
consistently enforced restitution provisions in pre-trial agreements voluntarily

2 See infra pt. 11.B.1.

2l See infra pt. 11.B.4.

2 MCM, supra note 2, R.C.M. 705(c)(2)(C). The Analysis of this short section tells us that the
rule has its base in two service appellate court decisions, United States v. Callahan, 8 M.J. 804
(N.M.C.M.R. 1980), and United States v. Brown, 4 M.J. 654 (A.C.M.R. 1977). The Analysis
also forewarns, however, that “[e]nforcement of a restitution clause may raise problems if the
accused, despite good faith efforts, is unable to comply.” (citing United States v. Brown, 4 M.J.
654 (A.C.M.R 1977)).

2 This is accomplished by a provision in the first part of the pre-trial agreement that indicates full
restitution must be paid to the victim (with the amount specifically laid out) before the date of trial.
That way, if the accused does not provide full restitution before the trial date, the government may
back out of the agreement without the accused claiming he has already detrimentally relied on the
agreement. Of course, the reverse is also true. If the accused has provided restitution, he may
argue that he has already performed under the agreement and should be entitled to its full
protection.

2+ For example, the restitution provision could be tied to the confinement protection offered in the
sentence limitation provision. The provision might read:

2. Confinement. May be approved as adjudged. However, if the accused
makes full restitution to Cpl Johnson, in the amount of $2000, within sixty
(60) days of being sentenced by the military judge, then all confinement in
excess of ninety (90) days will be suspended for a period of twelve (12)
months, at which time, unless sooner vacated, it will be remitted without
further action.
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entered into by the accused, and holding the accused accountable.?
Regardless of whether or not restitution is added as an authorized punishment,
the wise trial counsel will always ensure that the interests of victims are
protected through restitution provisions in the pre-trial agreement.

Problems remain, however, even with a properly drafted pre-trial
agreement that includes a restitution provision. What can the government do if
the accused decides not to pay restitution after his trial is over? The only legal
option is to order a vacation hearing”’ to decide if suspended confinement is
appropriate. But unless the case is particularly noteworthy, a convening
authority may decide that he has little interest in resurrecting an old case to
conduct this time-consuming hearing. This may be especially true when the
accused has complied for some time with restitution and then stopped, just
short of the required restitution amount.

If the suspension period in the pre-trial agreement passes before all of
the restitution has been made to the victim, this may result in another
unforeseen situation.?”” There is no enforcement mechanism in place to enforce
the payment of restitution, if this occurs, even though the process started with
a pre-trial agreement.* Additionally, the accused may be out of confinement
and on appellate leave, pending separation from military service, before the
victim has been made whole.*® One would hope that the government has a
better grasp of its cases than these situations describe, but experience may

3 See, e.g., United States v. Mitchell, 51 M.J. 490 (1999); United States v. Olson, 25 M.J. 293
(C.M.A. 1987); United States v. Foust, 25 M.J. 647 (A.C.M.R. 1987); United States v. Brown, 4
M.J. 654 (A.C.M.R. 1977).

% Complete restitution does not always occur. For example, the accused may decide he would
rather do extra confinement time than pay money to the victim. Or, after the case is over, the
government may lose its interest in ensuring that the victim actually gets the restitution. Unlike
defense attorneys, who must continue to work with their clients on clemency matters after trial,
some trial counsel give no thought to victims post-trial. Additionally, if the accused “beats” the
pre-trial agreement, the power of clemency may be the only leverage available to force restitution.
2 MCM, supra note 2, R.C.M. 1109.

2 Note that impossibility to pay or indigency of the accused are not per se bars to additional
confinement. See infra pt. V.A.3; Mitchell, 51 M.J. at 492; United States v. Tuggle, 34 M.J. 89,
92 (C.M.A. 1992).

¥ For example, suppose LCpl Pawn agrees to pay restitution of $200 per month until the $2000
debt is paid off. If the pre-trial agreement suspends a portion of the confinement for six months,
at which time it is remitted, without further action (a standard provision in a pre-trial agreement),
LCpl Pawn would only have paid $1200 of the restitution at the time the suspension period ran.
Careful drafting of the pre-trial agreement to extend the normal six-month suspension period
would be necessary to avoid this.

0 See, e.g., United States v. Miley, 59 M.J. 300 (2004).

31 This problem is solved if the proposed restitution by proxy provisions are implemented. See
infra pt. VI.B.1.
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prove otherwise.* The bottom line is that after the court-martial, the
commanding officer and trial counsel may lose interest in the accused’s case,
and subsequently, the victim’s restitution.

2. A Judge’s Recommendation to the Convening Authority

A judge may make a recommendation to the convening authority to
disapprove or suspend some portion of the punishment awarded if the accused
makes restitution to the victim within a certain period.*® This situation will
most likely arise when either the accused has plead not guilty and then been
found guilty by the judge, or when the accused has plead guilty but the first
portion of the pre-trial agreement is silent on the subject of victim restitution.
In either situation, the judge is not empowered to award restitution as an
authorized punishment. The judge must work the restitution clause of his
punishment into a recommendation to the convening authority. For example,
from the hypothetical above, the judge might state:

LCpl Rob N. Pawn, it is my duty to sentence you as follows:
To be reduced to the grade of E-1, to forfeit $961.40 per
month for five months, and to be confined for a period of
one hundred and fifty (150) days. However, I am
recommending to the convening authority that he suspend
sixty (60) days of that confinement if you make restitution in
the amount of $2,000 to Cpl Johnson within sixty (60) days
of today’s proceeding.

A sentencing authority’s recommendation (whether from a judge or a
panel) in support of restitution is nice, but it has no binding legal authority; a
recommendation is simply that, a suggestion. It is not an enforceable part of
the sentence.

32 This is especially true at large installations that process hundreds of cases every year.

3 See, e.g., United States v. Latimer, 35 M.J. 736 (A.C.M.R. 1992). Most of the cases in this
area appear to be unreported opinions from the Navy-Marine Corps Court of Criminal Appeals.
See, e.g., United States v. Resendiz, No. 200200748, 2002 CCA LEXIS 313 (N-M. Ct. Crim.
App. Dec. 30, 2002) (unpublished); United States v. Vallejo, No. 9602465, 1998 CCA LEXIS 47
(N-M. Ct. Crim. App. Jan. 22, 1998); United States v. Davis, No. 9501581, 1996 CCA LEXIS
459 (N-M. Ct. Crim. App. June 20, 1996); United States v. Norman, No. 9400836, 1995 CCA
LEXIS 376 (N-M Ct. Crim. App. Feb. 24, 1995); United States v. Womack, No. 901998, 1990
CMR LEXIS 1041 (N.M.C.M.R. Oct. 16, 1990); United States v. Jensen, No. 900305, 1990
CMR LEXIS 767 (N.M.C.M.R. Aug. 8, 1990); United States v. Pyne, No. 842559, 1984 CMR
LEXIS 3754 (N.M.C.M.R. Aug. 27, 1984).
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The weakness in the above approach is obvious—some victims will
not receive restitution from the accused. A collateral consequence of this
approach is that if the accused does pay the restitution, he is now in a position
to bargain for less confinement time from the convening authority based on the
judge’s recommendation.®* Of course, the convening authority may always
approve the sentence “as adjudged.” The military should expect a system that
makes victims whole, regardless of other punishments meted out. The military
should demand, and victims should expect, a restitution system that is not
contingent on judges’ recommendations and post-trial maneuverings by the
accused.

Allowing restitution as an authorized punishment may even benefit the
accused in certain situations. For example, if an accused had not made
restitution before his court-martial, and one of the punishments the judge
awards is restitution, that punishment might be given in lieu of forfeitures or
extra confinement that the judge may otherwise have awarded.®

B. Nonjudicial and Non-Military Attempts at Restitution

Victims also use other judicial and nonjudicial means to seek
restitution outside the present system. These means include: informally
seeking the commander’s help, filing an Article 139 complaint,* applying for
transitional compensation”’ and resorting to the civilian legal system for
relief.

3 Of course, the opposite is also true. The accused may pay all of the restitution to the victim,
relying on the convening authority to follow the judge’s recommendation, but the convening
authority may show no mercy. If this happens, the accused has no remedy against that convening
authority.

3 Allowing restitution may also have the opposite effect. For instance, in the present system, a
judge may award a fine to an accused and add a provision that if the fine is not paid by a certain
date that the accused is sentenced to extra confinement. MCM, supra note 2, R.C.M. 1003(b)(3).
This may become the case with the punishment or restitution also, wherein the judge decrees extra
confinement if the restitution is not paid by a certain date. The only remedy the accused has at
this point is to demonstrate an inability to pay based on indigency. Id. R.C.M. 1113(d)(3).

% UCM]J art. 139 (2005).

3710 U.S.C. § 1059 (2000).

3# A victim may seek recourse in a state civil court. But more than likely, a victim will seek
restitution through going to small-claims court where a lawyer is not required. For example, in
California, an aggrieved party may sue for up to $5000 in small-claims court. CAL. C1v. PROC.
CODE § 116.220 (Deering 2005). Not all states have such a high limit. In Virginia, for example,
the monetary limit for small-claims suits is only $2000. VA. CODE ANN. § 16.1-122.3 (2002).
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1. Informally Seeking the Commander’s Help

Victims are left seeking assistance from the commander, or convening
authority, when there is not a properly drafted pre-trial agreement and no court
ordered restitution.” The victim goes to the commanding officer in this
situation, hoping the commander can somehow force or convince the accused
to pay restitution. This puts the convening authority in the uncomfortable
position of considering leniency for an accused that should have been required
to make restitution anyway. If the commander decides not to offer the accused
any clemency in exchange for restitution, the victim is left unprotected by the
sovereign. There really is no way to force the accused to pay restitution, even
if the commanding officer wants to help the victim get restitution. The only
option the commander has is to appoint an investigating officer to conduct an
investigation under Article 139, UCMJ.*

Some might argue that this process gives the accused too many
opportunities to negotiate with the convening authority regarding restitution
because he can do so pre-trial, and post-trial, when submitting clemency
matters.*’ This argument is without merit, however, as this is exactly what
happens with other types of punishment in any court proceeding. Regardless,
the government should not have to negotiate for what the federal district courts
already mandate—victim restitution. Neither the government nor the victim
should have to worry about whether or not restitution will be ordered post-
trial. The government’s focus should be on enforcement of court ordered
restitution, not its obtainment. Under the current system, criminals have more
protection than they deserve and victims less.

2. Filing an Article 139, UCMJ, Complaint

Filing an Article 139, UCM]J, (Article 139) complaint appears, at first
glance, to be another workable solution to the victim restitution problem.
Article 139 provides, in pertinent part:

(a) Whenever complaint is made to any commanding officer
that willful damage has been done to the property of any
person or that his property has been wrongfully taken by
members of the armed forces, he may . . . convene a
board to investigate the complaint. The board shall

3 Although most all victims petition the convening authority for something, victims seeking

restitution are particularly apt to do so given the inadequacies of the present punishment system.
40 UCMJ art. 139 (2005); see infra pt. 11.B.2.
4 MCM, supra note 2, R.C.M. 1105.
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consist of from one to three commissioned officers. . . .
The assessment of damages made by the board is subject
to the approval of the commanding officer, and in the
amount approved by him shall be charged against the
pay of the offenders. The order of the commanding
officer directing charges herein authorized is conclusive
on any disbursing officer for the payment by him to the
injured parties of the damages as assessed and
approved.*

Both this section and section (b)* of Article 139 appear to contemplate a claim
by civilians against the military wrongdoer. The Act, however, is not limited
to civilians; military personnel may also make a claim to the wrongdoer’s
commanding officer for the wrongful destruction or taking of property. The
basis for an Article 139 complaint may occur anywhere. One common
situation is when a foreign national makes a claim against a servicemember for
damages done while the service member is in the host country. *

An Article 139 complaint is an appropriate mechanism for victim
restitution if it is properly used. It provides a claim process for victims of
willful property damage or theft of property.* It also has a fairly efficient
investigative process of appointing a single investigating officer (I0) within
four working days of receipt of the claim.*® The finding of liability by the 10
is based on a preponderance of the evidence* and there are procedural
safeguards for the accused servicemember.”® Most significantly, monies are
generally available to pay the claimant because the servicemember is still being
fully paid throughout the investigative process (unlike an accused who is

4 UCMJ art. 139 (2005).

4 Article 139(b) is the only other provision under the article. It provides that if the offenders
cannot be ascertained, but the organization is known, the amount of damages may be divided up
among the members of that unit who were at the scene. Id.

4 For example, a servicemember goes out on liberty on a port visit, gets drunk, and does damage
to a bar in town. The owner of the bar files an Article 139 Complaint (or claim) against the
servicemember and delivers it to the commanding officer of that servicemember. The
commanding officer appoints an investigating officer to investigate the claim. If the commanding
officer determines that the servicemember is at fault, he may, after a legal review, order the
accounting or disbursing office to withhold the amount of money equal to the damages and pay it
to the claimant. See U.S. DEP’T OF ARMY, REG. 27-20, CLAIMS (1 Jul. 2003) [hereinafter AR 27-
20]; and U.S. DEP’T OF ARMY, PAM. 27-162, CLAIMS PROCEDURES (1 Apr. 1998) [hereinafter
DA PAM. 27-162].

4 AR 27-20, supra note 44, pt. 9-4.

4 Id. pt. 9-7(d)(1).

4 Id. pt. 9-7(g)(1)(b).

“ Id. pt. 9-7, 9-8. These procedural safeguards include notification to the servicemember, legal
review of the claim and the right to petition the approval authority for reconsideration.

10
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confined post-trial and may be receiving only 1/3 of his base pay).* The
commanding officer orders the finance office to take the money out of the
servicemember’s paychecks and directly pay the claimant, if he determines that
the claim is just.™® Article 139 complaints may also be filed post-trial.

But there are pitfalls to using Article 139 complaints for victim
restitution. First, Article 139 contemplates only willful property damage or
theft of tangible property, nothing more. There are several categories of
losses specifically excluded by the Article: negligent acts; personal injury,
death and theft of services; claims involving contractual disputes; and claims
for consequential damages.”® Second, Article 139 mandates that the claim be
submitted within ninety days of the incident that gave rise to it.”> Many crime
victims may miss this window of opportunity. Third, many servicemember
victims may simply not file an Article 139 complaint because of their
ignorance of its existence.>

Fourth, pursuant to Article 58b, UCMIJ,>* fourteen days after the
accused is sent to confinement, he receives no money if tried by a general
court-martial. If tried by a special court-martial, the accused receives only
one-third his base pay and allowances. This may make it difficult for the
victim to get restitution, as Article 139 contemplates being in accord with these
regulations.”  Fifth, Article 139 has monetary limits that are less than what
can be awarded under the restitution proposal. The approval limits are $5,000
and $10,000 for a special court-martial convening authority and general court-
martial authority respectively.’® Under the restitution provisions outlined later
in the text, there would be no monetary limit for restitution at general courts-
martial and a limit of two-thirds of the accused’s base pay times twelve
months.” Sixth, there is no remedy for the claimant if the wrongdoer is in a
“no pay” status, because Article 139 claim money is taken from the paycheck

4 UCMYJ art. 58b (2005).

50 AR 27-20, supra note 44, pt. 9-73i).

S Id. pt. 9-5.

2 Id. pt. 9-7(a). The special court-martial convening authority may, however, grant an extension
to file if he determines that there is good cause for the delay. Id. There is no mention in the
regulation of how long an extension is appropriate.

3 Trial counsel and victims’ advocates have the responsibility to ensure victims know of this
right. The problem is that these individuals may not find out about the victim’s loss until after the
time to file has passed.

5 UCM]J art. 58b (2005).

5 For example, Army Regulation 27-20 states that any assessment against the servicemember
must be “[s]ubject to any limitations set forth in appropriate [such as pay or MCM] regulations.”
AR 27-20, supra note 44, pt. 9-7(i).

6 Id. pt. 9-6.

57 This mirrors the current limitations regarding fines. See infra pt. V.A.

11
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of the wrongdoer as it is earned. This “no-pay” status may arise if the
wrongdoer is on excess leave, appellate leave, or in an unauthorized absence
status.

Seventh, although Article 139 does not require a conviction for the
convening authority to order the payment of money to the claimant, it does
mandate that the convening authority appoint an investigating officer to
investigate the claim.>® This can be an administrative burden, especially in
high operation tempo organizations. A command does not need this added
burden, especially if it contemplates the responsibility of taking the accused to
a court-martial. Eighth, a wise commander may not favor using Article 139
complaints for servicemember on servicemember type crimes. A commander
may be reluctant to get between conflicts with servicemembers regarding
money. Additionally, commanders may not want to open up Article 139
complaints for all restitution purposes because they may feel it makes them too
involved in the judicial process. For example, if the convening authority
becomes too intimately involved in the Article 139 complaint process, he may
unwittingly become too personally involved with the case or the accused,
resulting in a potential “accuser” problem.*

Lastly, and perhaps most significant, restitution as an authorized
punishment may contain the powerful enforcement mechanism of contingent
confinement if the restitution is not paid.® This court ordered restitution, as a
binding judgment, might follow the accused, even in his civilian life, until the
amount is repaid.®" The Article 139 complaint process does not incorporate
either of these two enforcement concepts.

3. Applying for Transitional Assistance

There is a select group of people who may receive money if they are
victims of domestic abuse. This much-needed program is commonly called the
“Transitional Compensation Act” (TCA).** It is designed to offer financial
assistance (particularly to civilian spouses) if their servicemember spouse is
separated from the military, either punitively or administratively, due to

% AR 27-20, supra note 44, pt. 9-7(d)(1).

% UCMIJ art. 1(9) (2005). If the commander’s involvement in the Article 139 complaint process
leads to him becoming personally vested in the accused’s case, he may be disqualified from
referring the case to a court-martial or acting as the convening authority in the case for post-trial
action. MCM, supra note 2, R.C.M. 504(c)(1), 601(c).

% See infra pt. V.A.

81 See infra pt. VL.B.

6210 U.S.C. § 1059 (2000).

12



Naval Law Review LII

domestic abuse.®® This program is very limited and applies to only a few
select individuals in certain situations. For example, it does not apply to non-
familial victims and it does not cover non-domestic abuse crimes, such as
larceny or property damage.®

Most importantly, the program is not a restitution® scheme at all; it is
merely government interim financial support for victims of domestic abuse.
The payment of these monies is not in any way a punishment for the accused
since he does not have to pay any money out of his pocket. The program does
not compensate victims for monies lost, nor is it tied to economic loss. Under
this program, if the accused abuses his family, the government pays the abused
victim, with no reimbursement ever from the accused. The addition of this
program to the prosecutor’s arsenal undoubtedly makes it easier for him to
convince reluctant spouses to testify against their abusers. It does nothing,
however, to alleviate the economic impact felt by the majority of victims
harmed by military members’ criminal behavior.

4. Resorting to the Civilian Legal System

If compensation is unavailable through military channels, judicial or
otherwise, the victim’s last resort is to turn outside the military for help.
Filing a suit in the local small-claims court is a common method of doing this.
Although this is a relatively inexpensive way to seek compensation from the
accused, small claims suits have limited application and have their own
enforcement problems.

8 The Transitional Compensation Act is a congressionally authorized program that provides

twelve to thirty-six months (depending on the amount of time left on the servicemember’s
enlistment contract) of support payments to family members of servicemembers who are separated
from active duty (punitively or administratively) because of domestic violence. These support
payments are designed to assist family members in establishing a life apart from the abusive
service member. Support payments are paid via direct deposit and are supposed to be used for
such things as relocation, food, education, counseling and medical treatment. Monthly payments
are based on current dependency and indemnity compensation rates. The rates increase slightly
each December. The monthly amounts for 2005 are $993.00 for the spouse, $247.00 for each
dependent child and $421.00 for a dependent child only. Commissary and exchange privileges and
health care benefits are also available during the “transitional” time. There are other qualifications
and disqualifications in the program. Id.

% Id.
6 Restitution is defined as: “Reparation made by giving an equivalent or compensation for loss,
damage, or injury caused; indemnification.” =~ RANDOM HOUSE WEBSTER’S UNABRIDGED

DICTIONARY 1641 (2d ed. 1998).
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First, the victim must pay to sue, is inconvenienced, and must comply
with the procedural requirements of the local court.®® Second, the small-
claims court monetary limit is usually quite small.®” Third, the small-claims
court, by definition, is not set up for litigation of complicated claims. It makes
much more sense to have the issue of restitution adjudicated at the sentencing
phase of an accused’s court-martial, where the sentencing authority is already
intimately familiar with the details of the case.®® Finally, it may prove
difficult, if not impossible, to enforce a small-claims court judgment against a
servicemember who constantly moves from state to state (or overseas) and
whose assets may be beyond the reach of the court.

III. Optional Restitution In Federal District Courts And The Military’s
Victim and Witness Assistance Program

A. The Victim and Witness Protection Act of 1982

The Victim and Witness Protection Act of 1982 (VWPA)® was the first
comprehensive body of law that Congress passed regarding victim and witness
protection.” The focus of the legislation, as its name implies, was protection
of victims and witnesses throughout the criminal justice process. The VWPA
was momentous in its breadth of applicability’* and in the protection it offered
victims of crimes.”” The Congress’s declared purpose in passing the VWPA
was as follows:

(1) [T]o enhance and protect the necessary role of crime
victims and witnesses in the criminal justice process; (2) to

% Most states charge around $25 to file a suit and then anywhere from $12 to $25 for service of
process. Virginia, for example, charges $22 to file a small claim suit and a mandatory $12 service
of process fee. VIRGINIA SMALL-CLAIMS COURT PROCEDURES INFORMATION (2001). The sheriff
in Virginia must do service of process. There is also the issue of obtaining jurisdiction in the local
court, which may be difficult if the wrongdoer is from out of state or on deployment. Id.

" For example, in Virginia the limit is only $2000. VA. CODE ANN. § 16.1-122.3 (2002). Other
states have higher limits. For example, California’s limit is $5000. CAL. C1v. PRoC. CODE §
116.220 (Deering 2005).

 This is how it is currently done in the federal district court system. See infra pt. IV.B. Please
bear in mind, however, that even in district courts, the restitution is for provable compensatory
loss. The victim must still go to civil court if the victim desires punitive or consequential
damages.

% Do not confuse VWPA with VWARP (the military’s Victim and Witness Assistance Program).

0 18 U.S.C. §§ 1512, 3579, 3663 (2000).

"' The VWPA even applies extraterritorially for certain offenses. 18 U.S.C. § 1512(h) (2000).

2 Section 1512, of title 18, is entitled “Tampering with a Witness, Victim, or an Informant.” 18
U.S.C. § 1512 (2000). It is an extensive section, detailing many crimes against victims and
witnesses that can be categorized into general law crimes such as obstruction of justice, witness
tampering, or impeding an investigation. Id.
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ensure that the Federal Government does all that is possible
within limits of available resources to assist victims and
witnesses of crime without infringing on the constitutional
rights of the defendant; and (3) to provide a model for
legislation for State and local governments.

Perhaps most importantly, the VWPA included the right of victim restitution. ™
The Act authorized, but did not require, district court judges to order a
criminal to pay restitution to the victim of his crime. This was a momentous
breakthrough; for the first time in American federal jurisprudence, a judge was
allowed to order a defendant to economically compensate his victim for the
pecuniary losses he caused. The victim, as well as society, could now get
meaningful retribution and be compensated at the same time.

Since 1982, the main thrust of the VWPA has remained relatively
unchanged, despite several minor amendments.”” The two main provisions
that remained unchanged were: section 3663, the order of restitution; and
section 3664, the procedure for issuance and enforcement of the order of
restitution.”  These two sections of the VWPA were the backbone of
meaningful restitution under the Act. They also proved essential for two
significant pieces of legislation that led to making mandatory victim restitution
into law: the Crime Victim’s Bill of Rights”” and the Mandatory Victim’s
Restitution Act of 1996."

B. The Crime Victims’ Bill of Rights

In 1990, approximately eight years after the passage of the VWPA,
Congress decided to further delineate victim’s rights. This led to the passage
of the Crime Victim’s Bill of Rights.” In this Bill of Rights, Congress
unambiguously stated that those persons engaged in criminal detection,
investigation, or prosecution of crime in the federal workforce should “make

3 97 P.L. 291; 96 Stat. 1248-49 (1982).

™ 18 U.S.C. § 3663 (2000).

7> The Act was amended in 1984, 1986, 1987, 1988, 1990, 1994, 1996, 2000 and 2002. 18
U.S.C. §§ 1512, 3663 (2000).

6 All of the particulars of the VWPA are not spelled out here. The important provisions dealing
with restitution are almost identical to those contained in the new law, the MVRA that is discussed
in infra pt. IV.

7 42 U.S.C. § 10606 (2000), repealed by Justice for All Act of 2004, Pub. L. No. 108-45, 118
Stat. 2260, 2264.

8 18 U.S.C. § 3663A (2000).

42 U.S.C. § 10606 (2000).
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their best efforts” to accord victims of crimes certain rights.®° The Act noted
seven essential rights, restitution being number six.*!

The VWPA had given federal judges the option of awarding
restitution back in 1982. But with the Crime Victims’ Bill of Rights, Congress
now declared that victim restitution was a right to which each victim was
entitled. The right to restitution now had greater meaning, even if federal
workers only had to use their best efforts to accord [those] rights.®* Victims of
crime could now argue that not only was restitution allowed in the federal
system, it was a right with a corresponding entitlement (the actual act of
complete restitution). It is little wonder that after this congressional statement,
people began pushing even harder for constitutional amendments for crime
victims’ rights at both the federal and state level.®

C. The Victim and Witness Assistance Program

In 1994, as a result of the passage of both the VWPA of 1982 and the
Crime Victims’ Bill of Rights of 1990, the Department of Defense instituted

8 1d. § 10606
81 Congress stated that a crime victim has the following rights:

(1) The right to be treated with fairness and with respect for the victim's
dignity and privacy.
(2) The right to be reasonably protected from the accused offender.
3) The right to be notified of court proceedings.
(4) The right to be present at all public court proceedings related to the
offense, unless the court determines that testimony by the victim would be
materially affected if the victim heard other testimony at trial.
(5) The right to confer with attorney for the Government in the case.
6) The right to restitution.
(7) The right to information about the conviction, sentencing, imprisonment,
and release of the offender.

Id. § 10606(b)

8 Id. § 10606(a).

8 See, generally, Rachel King, Why a Victims’ Rights Constitutional Amendment is a Bad Idea:
Practical Experiences From Crime Victims, 68 U. CIN. L. REV. 357 (2000); Jennifer J. Stearman,
An Amendment to the Constitution of the United States to Protect the Rights of Crime Victims:
Exploring the Effectiveness of State Efforts, 30 U. BALT. L.F. 43 (1999); William T. Pizzi,
Victims’ Rights: Rethinking Our “Adversary System,” 1999 UTAH L. REV. 349 (1999); Robert P.
Mosteller, Victim’s Rights and the Constitution: Moving From Guaranteeing Participatory Rights
to Benefiting the Prosecution, 29 ST. MARY’S L.J. 1053 (1998); Walker A. Matthews, III, Note,
Proposed Victims’ Rights Amendment: Ethical Considerations for the Prudent Prosecutor, 11
GEO. J. LEGAL ETHICS 735 (1998); Jennie L. Caissie, Note, 24 NEW ENG. J. ON CRIM. & CIV.
CONFINEMENT 647 (1998).
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the Victim and Witness Assistance Program (VWAP).3 This program sought
to implement, in the military judicial system, the rights afforded a victim under
the Crime Victims’ Bill of Rights. The VWAP lists the rights of victims
almost verbatim from the Crime Victims’ Bill of Rights, with one notable
exception. The sixth right declared by Congress, the “right to restitution,”®
was modified in both the Department of Defense Directive (DODD) and
Instruction (DODI) as the right to “receive available restitution.” %

But what is “available restitution” under the VWAP? Neither the
DODD nor the DODI answer this important question. The only guidance
given is that “[c]ourt-martial convening authorities and clemency and parole
boards shall consider making restitution to the victim a condition of granting
pretrial agreements, sentence reduction, clemency, and parole.”®  This
provision did nothing more than encourage what already existed—the use of
pre-trial agreements and post-trial negotiation to achieve victim restitution.
Unlike the federal system, which authorized restitution as part of a sentence in
1982,% the military, twenty-one years later, continues to hope that pre and
post-trial negotiations will result in restitution to crime victims.

Despite its faults, the VWAP was a good place to start; it brought
victim and witness rights out in the open and ensured trial participants
considered them.®® The VWAP requires that, throughout the trial process,
each witness and victim be informed of his or her rights to respect, dignity and
information.® This often includes being assigned a Victim/Witness Advocate
from the Family Advocacy Department.”’ Prosecutors are required to consider

8 U.S. DEP’T OF DEFENSE, DIR 1030.1, VICTIM AND WITNESS ASSISTANCE (23 Nov. 1994)
(cancelled and reissued 23 Apr. 2004) [hereinafter DOD DIR. 1030.1]. See also U.S. DEP’T OF
DEFENSE INSTR. 1030.2, VICTIM AND WITNESS ASSISTANCE PROCEDURES (23 Dec.
1994)(cancelled and reissued 4 Jun 2004) [hereinafter DOD INSTR. 1030.2]. Curiously, the
Directive actually references the later-in-time implementing instruction. DOD DIR. 1030.1,
supra. Both documents, however, reference the VWPA and the Crime Victims’ Bill of Rights.
DOD DIR. 1030.1, supra; DOD INSTR. 1030.2 supra.

8 42 U.S.C. § 10606(b)(6) (2000).

% DOD DIR. 1030.1, supra note 84, pt. 4.4.6; DOD INSTR. 1030.2, supra note 84, pt. 4.4.6.

8 DOD DIR. 1030.1, supra note 84, pt. 4.5.

8 See supra note 4 and accompanying text.

Shortly after the VWAP was passed, it generated a huge amount of work for the government
because it had to search old files and find victims and witnesses to ensure their rights had been,
and were being, met.

% See DOD DIR. 1030.1, supra note 84; DOD INST. 1030.2, supra note 84.

%' This is how the United States Marine Corps handles it. Each service may implement the
VWAP differently, however, the forms given to victims and witnesses are the same. Department
of Defense Forms 2701-06 contain information for victims and witnesses about their rights in the
military criminal justice system. U.S. Dep’t of Defense, DD Form 2701, Initial Information for
Victims and Witnesses of Crime (May 2004); U.S. Dep’t of Defense, DD Form 2702, Court-

89
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victim impact in the cases that they try, and encouraged to make the victim
feel vindicated instead of vilified or ignored.”” Information about the trial
process and the accused’s sentence and release date is now shared with victims
and witnesses.*

The VWAP was a great start, but the military should now do more.
The system should give victims a chance to be made economically whole
through judicially authorized restitution. The military justice system is unique
and distinct for various reasons,” and we cannot hope to satisfy all of the
critics who wish it to be identical to the civilian justice system.” However,
having said that, certain civilian judicial processes are well suited for the
military. Court ordered restitution is one process that, if adopted, will
enhance the military justice system.

IV. Mandatory Restitution In Federal District Courts

The federal legal system had in effect both the VWPA and the Crime
Victims’ Bill of Rights from 1992 to 1996, which authorized, but did not
mandate restitution to victims. All of that changed in 1996 with passage of the

Mandatory Victims’ Restitution Act (MVRA).*

A. The MVRA

Martial Information for Victims and Witnesses of Crime (May 2004); U.S. Dep’t of Defense, DD
Form 2703, Post-Trial Information for Victims and Witnesses of Crime (May 2004); U.S. Dep’t
of Defense, DD Form 2704, Victim/Witness Certification and Election Concerning Inmate Status
(Mar. 1999); U.S. Dep’t of Defense, DD Form 2705, Victim/Witness Notification of Inmate
Status (Dec. 1994); U.S. Dep’t of Defense, DD Form 2706, Annual Report on Victim and
Witness Assistance (Dec. 1994) [hereinafter DD Forms 2701-06].

2 See DOD DIR. 1030.1, supra note 84; DOD INST. 1030.2, supra note 84.

% Id. This is done verbally and in writing through DD Forms 2701-06. DD Forms 2701-06,
supra note 91.

% “The purpose of military law is to promote justice, to assist in maintaining good order and
discipline in the armed forces, to promote efficiency and effectiveness in the military
establishment, and thereby to strengthen the national security of the United States.” MCM, supra
note 2, pt. I, § 3. It has also been said that the mission of the military is to win the nation’s wars.
This involves much more than merely protecting society from evildoers.

% For an example of a poorly researched and biased article, see Edward T. Pound et al., Unequal
Justice, U.S. NEWS & WORLD REPORT, Dec. 16, 2002, at 19.

% 18 U.S.C. §§ 3663A, 3664 (2000). Note that the MVRA refers to both section 3663A, “Order
of Restitution” and section 3664, “Procedure for Issuance and Enforcement of Order of
Restitution.” Id.

18



Naval Law Review LII

The MVRAY is the landmark Congressional legislation that mandated

9 The text of section 3663A, title 18, of the MVRA is as follows:
§ 3663A. Mandatory restitution to victims of certain crimes

(a) (1) Notwithstanding any other provision of law, when sentencing a
defendant convicted of an offense described in subsection (c), the court shall
order, in addition to, or in the case of a misdemeanor, in addition to or in
lieu of, any other penalty authorized by law, that the defendant make
restitution to the victim of the offense or, if the victim is deceased, to the
victim’s estate.

(2) For purposes of this section, the term “victim” means a person
directly and proximately harmed as a result of the commission of an offense
for which restitution may be ordered including, in the case of an offense that
involves as an element a scheme, conspiracy, or pattern of criminal activity,
any person directly harmed by the defendant’s criminal conduct in the course
of the scheme, conspiracy, or pattern. In the case of a victim who is under
18 years of age, incompetent, incapacitated, or deceased, the legal guardian
of the victim or representative of the victim’s estate, another family
member, or any other person appointed as suitable by the court, may assume
the victim’s rights under this section, but in no event shall the defendant be
named as such representative or guardian.

(3) The court shall also order, if agreed to by the parties in a plea
agreement, restitution to persons other than the victim of the offense.

(b) The order of restitution shall require that such defendant--
(1) in the case of an offense resulting in damage to or loss or destruction
of property of a victim of the offense--
(A) return the property to the owner of the property or someone
designated by the owner; or
(B) if return of the property under subparagraph (A) is
impossible, impracticable, or inadequate, pay an amount equal to—
(i) the greater of—
(I) the value of the property on the date of
the damage, loss or destruction; or
(II) the value of the property on the date of
sentencing, less
(ii) the value (as of the date the property is returned)
of any part of the
property that is returned;
(2) in the case of an offense resulting in bodily injury to a victim—
(A) pay an amount equal to the cost of necessary medical and
related professional
services and devices relating to physical, psychiatric, and psychological
care, including nonmedical care and treatment rendered in accordance with a
method of healing recognized by the law of the place of treatment;
(B) pay an amount equal to the cost of necessary physical and
occupational therapy
and rehabilitation; and
(C) reimburse the victim for income lost by such victim as a
result of such offense;
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restitution for victims of certain crimes. What was originally authorized but
not required, is now required.”® Under the MVRA, ordering restitution is no
longer merely an option under federal law. The MVRA is a sweeping piece of
legislation that seeks to cover every possible scenario in which a victim of a
crime may suffer economic loss. In contrast to military courts, which do not
even provide restitution as an option, district courts are not only entitled to
award restitution to victims of crimes, they must award it. The MVRA states,
“the court shall order . . . the defendant [to] make restitution to the victim of

(3) in the case of an offense resulting in bodily injury that results in the
death of the victim, pay an amount equal to the cost of necessary funeral and
related services; and

(4) in any case, reimburse the victim for lost income and necessary
childcare, transportation, and other expenses incurred during participation in
the investigation or prosecution of the offense or attendance at proceedings
related to the offense.

(c) (1) This section shall apply in all sentencing proceedings for convictions
of, or plea agreements relating to charges for, any offense—
(A) that is--
(i) a crime of violence, as defined in section 16;
(ii) an offense against property under this title, or
under section 416(a) of
the Controlled Substances Act (21 U.S.C. 856(a)), including any offense
committed by fraud or deceit; or
(iii) an offense described in section 1365 (relating to
tampering with
consumer products); and
(B) in which an identifiable victim or victims has suffered a
physical injury or pecuniary loss.

(2) In the case of a plea agreement that does not result in a conviction for
an offense described in paragraph (1), this section shall apply only if the plea
specifically states that an offense listed under such paragraph gave rise to the
plea agreement.

(3) This section shall not apply in the case of an offense described in
paragraph (1)(A)(ii) if the court finds, from facts on the record, that—

(A) the number of identifiable victims is so large as to make
restitution impracticable; or

(B) determining complex issues of fact related to the cause or
amount of the victim’s losses would complicate or prolong the sentencing
process to a degree that the need to provide restitution to any victim is
outweighed by the burden on the sentencing process.

(d) An order of restitution under this section shall be issued and enforced in
accordance with section 3664.

18 U.S.C. § 3663A (2000).

% This is the restitution piece of the VWPA, which is now required under the MVRA. Id.
Section 3664, title 18, is the actual order of restitution that carries out what the MVRA mandates.
18 U.S.C. § 3664 (2000).
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the offense.”® In addition, the Act allows for the punishment of restitution to
be combined with “any other penalty authorized by law,”'® which by
necessary implication includes a fine.'” There are several other notable
provisions that are essential to understanding the implication of restitution in
the military.

First, the MVRA’s definition of who is a “victim” is very broad—“a
person directly and proximately harmed as a result of the commission of an
offense for which restitution may be ordered.”'” Effective litigation of this
provision could turn many people into victims. Additionally, the Act allows
for restitution to persons who are not victims of the offense if the parties agree
to this pursuant to a plea agreement. '®®

Second, the Act does a very good job of laying out the requirements
of what the restitution order should seek to remedy by outlining how restitution
is to be accomplished. The Act divides offenses into three distinct categories
and also provides a fourth catchall provision.'™ The three categories concern
offenses which result in: damage to or loss of property; bodily injury; and
death of the victim.'® For the first category, restitution consists of either
returning the property or compensating the victim for the loss of the property.
The second category, bodily injury, has much broader restitution
requirements. It entails the offender paying for: all medical and professional
services and devices, physical and occupational therapy and rehabilitation, and
reimbursement of the victim for all lost income due to the offense.'® For an
offense which falls into the third category, death of the victim, the Act limits
restitution to funeral and related expenses. '’

The catchall provision (part (b)(4)) allows that in any case, victims
may be reimbursed for “necessary childcare, transportation, and other
expenses incurred during participation in the investigation or prosecution of the

% 18 U.S.C. § 3663A(a)(1) (2000).

100 Id.

101 Any proposed amendment to RCM 1003(b) would need to modify this provision for special-
courts martial, where combined monetary punishments cannot exceed the jurisdictional limit of the
court (no more than two-thirds base pay per month for six months). MCM, supra note 2, R.C.M.
1003(b).

1218 U.S.C. § 3663A(a)(1) (2000).

103 Id.

* Id. § 3663A(b)(1)-(3).

105 Id.

% Id. § 3663A(b)(2).

To do otherwise would necessitate value judgments and proceedings far beyond the reach of
district courts. Perhaps restitution for a taken life is better left to civil courts and a civil action for
wrongful death.

S

S
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offense or attendance at proceedings related to the offense.”'® While the
rationale behind this provision is understandable (put the victim in the same
financial situation he or she would have been in “but for” the offender’s
conduct), it might be too encompassing for the military’s system. Military
courts typically move directly from the adjudication phase of the court-martial
to the sentencing phase, unlike the civilian sector, which has a substantial time
delay between adjudication of guilt and sentencing proceedings. In the
military, provision (b)(4)'® could lead to delays in the proceedings due to
proof problems and lengthy hearings wherein the court tries to determine all
lost income of the victim, no matter how insignificant that loss may be.

Third, the MVRA effectively lays out the parameters of when the Act
will apply to district court proceedings. In essence, one must be the victim of
a crime of violence or of an offense against one’s property and suffer a
physical injury or pecuniary loss.''® Perhaps just as significant, the MVRA
declares itself inapplicable in two scenarios: if there are so many victims as to
render restitution impracticable, or if, in seeking to calculate a victim’s losses,
it becomes too burdensome on the sentencing process.''! The latter provision
appears to be of particular benefit in weeding out what may seem to be
frivolous expenses by the victim, which might otherwise seem viable under
section (b)(4).

Fourth, subsection (f)(1)(A) of section 3664 of the MVRA (the
enforcement mechanism of the Act) states that “the court shall order restitution
to each victim in the full amount of each victim’s losses as determined by the
court and without consideration of the economic circumstances of the
defendant.”'>  This immensely powerful section directly overruled the
VWPA'’s previous direction that the district court,'” in deciding whether to
order restitution, should consider “the financial resources of the defendant, the
financial needs and earning ability of the defendant and the defendant’s
dependents, and other such factors.” '™

108 18 U.S.C. § 3663A(b)(4) (2000).

109 [d

10 Id. § 3663A(c).

U Id. § 3663A(c)(3).

12 18 U.S.C. § 3664(f)(1)(a) (2000).

113 Although the text of most of the MVRA states simply that the “court” shall do this or that, the
Act is referring only to the federal district courts. Neither state courts nor military courts-martial
fall under these regulations. The MVRA specifically states that the mandatory restitution only
applies for offenses falling under titles 18 and 21 of the U.S. Code, whereas military courts-
martial fall under title 10 of the U.S. Code. 18 U.S.C. § 3663A(c) (2000).

14 18 U.S.C. § 3663(a)(1)(B).
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Lastly, and perhaps most significantly, the MVRA provides for an
enforcement mechanism to ensure compliance with the court’s restitution
order. Section (d) states, “[a] n order of restitution under this section shall be
issued and enforced in accordance with section 3664.” !>

B. Issuance and Enforcement of the Order of Restitution

A judicial order of restitution means little without an enforcement
mechanism. Section 3664 of Title 18, sets up the procedures for the issuance
of the restitution order and provides the enforcement devices to ensure that
victims are compensated.''® Although it is not necessary to discuss all of the
particulars of the process, it will be helpful to look at some of the basics of
how the process works in district courts.

The probation officer provides the court with a thorough pre-sentence
report before restitution is ordered.'”” This report details all victim losses and
the defendant’s economic information. A copy of the report is provided to the
defendant and the government. In addition to the pre-sentence report, the
court may order any additional testimony or documentation it believes
necessary to decide any issue and the amount of restitution to order. Disputes
concerning amount are resolved by a preponderance of the evidence.''* The
government bears the burden of proving victim losses and the defendant bears
the burden of proving his financial situation and that of his dependents.'"’
Interestingly, this has no bearing on the mandated restitution provision or on
the amount of restitution ordered. Instead, the court uses it only in
determining an appropriate payment schedule. The payment may be in the
form of a single lump sum or partial payments spanning years.'” The
payment of monies to victims is mandated regardless of the financial situation
of the victim, whether the victim has insurance to cover the loss, or any other
consideration. Therefore, there is little room for maneuvering in the statute.
Once the court determines the amount of restitution a defendant must pay, the
court fashions a payment plan of in-kind payments (returning or replacing the
property), monetary restitution or, if the victim is amenable, even personal

15 18 U.S.C. § 3663A(d) (2000).

116 18 U.S.C. § 3664 (2000). The title of the statute is “Procedure for Issuance and Enforcement
of Order of Restitution.” Id.

"7 Id. § 3664(a). The probation officer, as part of his report, must provide notice to all victims
and allow them to submit an affidavit detailing any economic loss, which resulted from the
defendant’s crimes. The probation officer also informs victims of the particulars of the sentencing
hearing and even the availability of a lien against the defendant’s assets. Id.

18 Id. § 3664(d), (e).

19 Id. § 3664(e).

20 Id. § 3664 (H(3).
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services rendered. Then the court signs the restitution order. The restitution
order may then be enforced by the government against the defendant, wherever
he goes, to the same extent as a civil judgment. The Act goes so far as to
allow the victim to request from the clerk of the court an abstract of judgment
that has the force of law and can be used in the state as a judgment lien against
the defendant’s property. This judgment is enforceable in the state “in the
same manner and to the same extent and under the same conditions as a
judgment of a court of general jurisdiction in that [s]tate.”'*! Finally, section
3664 provides that the restitution order, which accompanies the sentence, is a
final judgment regardless of the fact that the sentence may be appealed,
modified, corrected or adjusted. '

Sections 3613 and 3614, of Title 18, help implement the MVRA by
providing various remedies in the event of a defendant’s nonpayment of
restitution. These remedies include both civil penalties (such as putting a lien
on the defendant’s property) '** and criminal penalties (such as re-sentencing
the defendant to any sentence which might have originally been imposed).'*
The appellate courts have held that although indigency is a consideration, it is
not a bar to restitution because the restitution can be structured over a
significant number of years and the defendant’s ability to pay is taken into
consideration by the court.'?

It is plain to see that the enforcement provisions of the MVRA,
section 3664 of Title 18, are powerful; they provide restitution to victims
regardless of the defendant’s or the victim’s financial situation and do so with
the force of a federal court judgment.'” It might seem that Congress has
given the federal criminal courts a power traditionally held by civil courts, the
power to award a monetary remedy. This, however, is not the case. The
federal criminal court has been given the power and mandate to place the
victim in the situation the victim was in before the crime was committed. This
power, however, is not without limits. The court cannot order consequential
and punitive damages; damages routinely available in civil courts.

2 Id. § 3664(m)(1)(B).

2 Id. § 3664(0). The section also applies even if the defendant is re-sentenced. Id.

123 18 U.S.C. § 3613 (2000).

124 18 U.S.C. § 3614 (2000).

125 See, e.g., United States v. Purther, 823 F.2d 965 (6th Cir. 1987); United States v. Mounts,
793 F.2d 125 (6th Cir. 1986); United States v. Keith, 754 F.2d 1388 (9th Cir. 1985) (explaining
that it is proper for a court to take into consideration the defendant’s future earning capacity).

126 18 U.S.C. § 3664(a), ()(1)(A).

]
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C. Constitutionality of the MYRA

It is no surprise that the MVRA has been attacked on various
constitutional fronts, given its expansive power. These attacks have included
alleged violations of the Seventh and Eighth Amendments'*’ as well as the Due
Process Clause of the 5" Amendment.'® None of these attacks, however,
have been successful and the MVRA continues to be valid law.

The attacks alleging a violation of the Ex Post Facto Clause'® of the
Constitution'*® are of particular note. Congress, however, opened the door for
ex post facto claims when it made the mandatory restitution measures under
the MVRA effective for any conviction after enactment of the Act (24 April
1996).'*'  This brought up the unfortunate situation of people becoming
financially liable for restitution retroactively. This could have easily been
avoided by making the Act’s restitution provisions applicable for any case in
which the misconduct occurred after passage of the Act. This is the suggested
method for the proposed restitution measures under RCM 1003(b), as will be
shown later. '

V. Optional Restitution In Military Courts

Optional, judicially ordered restitution can work in the military
system. Before concerning ourselves with the important question of how it
would be enforced, let us first discuss what changes the new system would
require. The task of amending any section of the Manual for Courts-Martial is
daunting. Adding only one small provision to allow for restitution as an

127" The Eighth Circuit, in United States v. Williams, 128 F.3d 1239, 1242 (8th Cir. 1997) ruled
that the MVRA does not violate the Eighth Amendment because district courts can still consider
indigency of the defendant while looking at a payment schedule that considers potential and
projected earnings. The Ninth Circuit, in United States v. Dubose, 146 F.3d 1141, 1146-48 (9th
Cir. 1998) stated that not only does the MVRA not violate the Eighth Amendment’s provisions
against cruel and unusual punishment or due process concerns, but also the provisions that enforce
criminal restitution orders into civil judgments do not violate the Seventh Amendment’s guarantee
of a trial by jury. The Seventh Circuit went even further in protecting the legality of restitution.
In United States v. Behrman, 235 F.3d 1049, 1054 (7th Cir. 2000), the Court ruled that restitution
does not even constitute a penalty for a crime. In another case, United States v. Szarwark, 168
F.3d 993, 998 (7th Cir. 1999), the Court stated that restitution does not constitute criminal
punishment at all.

128 Dubose, 146 F.3d at 1147.

122 U.S. CONST. art. I, § 9, cl. 3.

130 See, e.g., United States v. Schulte, 264 F.3d 656 (6th Cir. 2001); United States v. Kubick,
205 F.3d 1117 (9th Cir. 1999); United States v. Siegel, 153 F.3d 1256 (11th Cir. 1998); United
States v. Newman, 144 F.3d 531 (7th Cir. 1998).

13118 U.S.C. § 3663A (2000).

132 See infra pt. VI.C.
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authorized punishment under RCM 1003(b) necessitates making changes to
many other places in the Manual that reference this section or correspond with
it. The following portion of the article suggests amendments to RCM 1003(b),
1107(d)(5), 1113(d)(3), as well as proposed military judge’s Benchbook
instructions and a pre-trial agreement sentencing limitation provision. There
are other sections of the Manual for Courts-Martial that would need minor
amending that this article does not discuss. '**

A. Amending RCM 1003(b)
1. RCM 1003(b)(3)

The natural starting point to begin modifying the existing system to
allow for restitution as an authorized punishment is the fine provision of RCM
1003(b)(3). It states:

(3) Fine. Any court-martial may adjudge a fine in lieu of or
in addition to forfeitures. Special and summary courts-
martial may not adjudge any fine or combination of fine and
forfeitures in excess of the total amount of forfeitures that
may be adjudged in that case. In order to enforce collection,
a fine may be accompanied by a provision in the sentence
that, in the event the fine is not paid, the person fined shall,
in addition to any period of confinement adjudged, be further
confined until a fixed period considered an equivalent
punishment to the fine has expired. The total period of
confinement so adjudged shall not exceed the jurisdictional
limitations of the court-martial. '**

There are two important aspects to the fine provision. First, the provision
allows a fine to be adjudged in addition to forfeitures, even at special courts-
martial. The only limit is that the fine by itself, or in combination with
adjudged forfeitures, cannot exceed the jurisdictional maximum allowed by
that type of court-martial.’*® For instance, at a special court-martial, the fine,
combined with the forfeitures cannot exceed the total of two-thirds pay per

13 For example, minor changes would need to be made to Articles 19 and 20, UCM]J, concerning
the sentence limitations on special and summary courts-martial. UCMIJ arts. 19, 20 (2005).
Likewise, minor changes would need to be made to RCM 201(f)(2)(B)(i) to incorporate the
possibility of restitution. MCM, supra note 2, R.C.M. 201(f)(2)(B)(i).

134 MCM, supra note 2, R.C.M. 1003(b)(3).

135 United States v. Tualla, 52 M.J. 228, 230 (2000) (citing United States v. Harris, 19 M.J. 331,
332 (CMA 1985)).
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month for twelve months.'*® Using our hypothetical character, LCpl Pawn

could receive a fine and forfeitures at his special court-martial, but if his base
pay were $1,547.70," the maximum amount of money he could lose would
be $1,032.00 per month times twelve months,”® or $12,384.00. This total
amount can be in the form of a fine, forfeitures alone, or a combination of the
two. ¥

Second, the provision provides an enforcement mechanism. It states
that an appropriate amount of confinement may be added if the fine is not paid.
The amount of confinement, however, cannot exceed the jurisdictional limit of
the court. At a general court-martial, LCpl Pawn could receive up to five
years confinement for his larceny because he stole non-military property of a
value in excess of $500.'* However, if his case is being adjudicated at a
special court-martial, his maximum confinement exposure, including any fine
enforcement mechanism, cannot exceed one year.'*! If LCpl Pawn had stolen
from the government, and was at a special court-martial, a possible
punishment, including the fine enforcement provision might read as follows:
reduction to E-1, confinement for six months, forfeitures of two-thirds his base
pay per month for six months'** and a fine of $2,000, with an additional three
months confinement to be added to the sentence if the fine is not paid within
three months from the date of trial. Bear in mind that these limitations apply
only at special courts-martial. General courts-martial are not limited in the
amount of a fine which may be adjudged.'®

To make RCM 1003(b)(3) compatible with the proposed RCM
1003(b)(3)(a), the language of the present rule needs to be changed slightly.
The following is the proposed amendment to the rule, with changes
underscored:

(3) Fine. Any court-martial may adjudge a fine in lieu of or
in_addition to restitution and in addition to or in lieu of
forfeitures. Special and summary courts-martial may not

136 MCM, supra note 2, R.C.M. 1003(b)(3).

137 This is the base pay figure for calendar year 2005, for a LCpl with over 2 years service.
Forfeitures are rounded off to the nearest whole dollar amount.

13 Twelve months is the maximum number of months LCpl Pawn could be sentenced at a special
court-martial. See supra note 7 and accompanying text.

39 Tualla, 52 M.J. at 230.

140 gCMJ art. 121 (2005).

41 MCM, supra note 2, R.C.M. 201(f)(2)(B)(i), 1003(b)(3).

142 Note that forfeitures are calculated at the reduced rank of the servicemember, regardless of
whether the reduction in rank is suspended. Id. R.C.M. 1003(b)(2).

43 Id. R.C.M. 1107(d)(5).
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adjudge any fine or combination of fine, forfeitures, and
restitution, in excess of the total amount of forfeitures that
may be adjudged in that case. In order to enforce collection,
a fine may be accompanied by a provision in the sentence
that, in the event the fine is not paid, the person fined shall,
in addition to any period of confinement adjudged, be further
confined until a fixed period considered an equivalent
punishment to the fine has expired. The total period of
confinement so adjudged shall not exceed the jurisdictional
limitations of the court-martial.

In essence, the proposed provision permits an accused to receive all three
financial punishments at a court-martial—a fine, restitution and forfeiture of

pay.
2. RCM 1003()(3)(a)

The proposed RCM 1003(b)(3)(a) restitution provision should
incorporate both of the important provisions of RCM 1003(b)(3), by allowing
restitution to be adjudged in addition to or in lieu of forfeitures and a fine, and
by carrying a potent enforcement mechanism. The proposed provision would
read:

(3)(a) Restitution. Any court-martial may adjudge restitution
in addition to forfeitures and a fine. Special and summary
courts-martial may not adjudge any combination of a fine,
forfeitures and restitution in excess of the total amount of
forfeitures that may be adjudged in that case. In order to
enforce restitution, a restitution order may be accompanied
by a provision in the sentence that, in the event the restitution
is not paid, the person ordered to pay the restitution shall, in
addition to any period of confinement adjudged, be further
confined until a fixed period considered an equivalent
punishment to the amount of restitution has expired. The
total period of confinement so adjudged shall not exceed the
jurisdictional limitations of the court-martial. Any restitution
order must state the name(s) of the person(s) or entity(ies) to
whom restitution is to be made.'** The Government has the
burden to prove, by preponderance of the evidence, the
pecuniary loss of the victim, while the accused has the

144 The sentencing authority will be at liberty to set up a payment schedule for restitution, whether
that authority is a judge or a panel. See infra pt. V.D.2.
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burden to prove his financial situation and that of his
dependents by the same standard. '

There are several important provisions of the proposed rule. First,
the rule allows for the possibility of a contingent confinement
provision, in the event the restitution is not paid. Second, the rule
sets up a preponderance of the evidence standard as the burden of
proof applicable in proving damages and financial resources. This is
the same standard used in the MVRA'* and allows for efficient
adjudication of both the defendant’s financial resources and the
victim’s damages. Third, the rule requires that the restitution order
specifically name the person or persons to whom payment is to be
made.'”  Lastly, the rule allows an accused to receive a fine,
forfeiture of pay and restitution at any court-martial. '**

3. RCM 1003 (b)(3) Discussion

The non-binding discussion accompanying RCM 1003(b)(3) provides
useful guidance in describing when a fine is due, what type of crime warrants
a fine, what happens if an accused fails to pay a fine, and the limitation on the
convening authority in approving that fine.'*  First, the most important

145 As this paper was originally being drafted, in 2003, unbeknownst to the author, the Working
Group of the Joint Services Committee was also drafting proposed amendments to RCM 1003(b)
to incorporate restitution as an authorized punishment. Major Chris Carlson, U.S. Marine Corps,
a member of the Working Group, shared the Navy-Marine Corps’ proposed changes, including a
proposed Discussion to RCM 1003(b)(3)(a), Analysis of the Rule and a proposed amendment to
RCM 1113(d). The author wishes to credit and thank Major Carlson and the Working Group for
allowing the use of their proposed amendments and compare them with his own. Despite any
efforts of the Working Group, there has still been no change to the Manual for Courts-Martial.

146 18 U.S.C. § 3664(e) (2000).

47 Unlike district courts, there is no payment schedule set up in the military by the sentencing
authority, whether that sentencing authority is a judge or a panel. The general court-martial
convening authority, however, may set a deadline for the payment of a fine. Townsend v. United
States, No. 98-03, 1999 CCA LEXIS 26 (A.F. Ct. Crim. App. Feb. 5, 1999). The convening
authority could also set a deadline for payment of restitution.

48 For some cases, imposing a fine, forfeiture of pay and restitution will be appropriate. For
example, a case in which an accused has stolen from both the government and another
servicemember. The wise prosecutor will look ahead and ensure that cases such as these, which
involve substantial monetary amounts, are referred to a general court-martial vice a special court-
martial that has a monetary limit.

149 The complete Discussion section of RCM 1003(b)(3) is as follows:

A fine is in the nature of a judgment and, when ordered executed, makes the
accused immediately liable to the United States for the entire amount of
money specified in the sentence. A fine normally should not be adjudged
against a member of the armed forces unless the accused was unjustly

29



2005 Making the Accused Pay for His Crime

guidance in the discussion is that a “fine is in the nature of a judgment and,
when ordered executed, makes the accused immediately liable to the United
States” for the amount.'® This provision makes the enforcement of the fine
possible because once the fine is ordered executed, the individual becomes
indebted to the government. This indebtedness is enforceable by the United
States through the withholding of income tax returns.'*!

Second, the section states that a fine should not normally be awarded
unless the defendant was unjustly enriched.* By using the word “normally,”
the drafters gave even more room for interpretation than normally seen in the
non-binding discussions. Despite this guidance, courts have ruled that a fine
may be adjudged against an accused even when there was no unjust
enrichment, and regardless of the crime committed.'® There can be no such
ambiguity about the appropriateness of ordering restitution in the new
provision.

Third, the discussion cross-references RCM 1113(d)(3),** which
addresses the procedural prerequisite for imposition of additional confinement
for nonpayment of a fine. If the accused is unable to pay the fine, despite
making good faith efforts (e.g., he is indigent) the commander may only

enriched as a result of the offense of which convicted. Ordinarily, a fine,
rather than a forfeiture, is the proper monetary penalty to be adjudged
against a civilian subject to military law.

See R.C.M. 1113(d)(3) concerning imposition of confinement when the
accused fails to pay a fine.

Where the sentence adjudged at a special court-martial includes a fine, see
R.C.M. 1107(d)(5) for limitations on convening authority action on
sentence.

MCM, supra note 2, R.C.M. 1003(b)(3) discussion.

150 Id.

151" See, e.g., United States v. Martinsmith, 41 M.J. 343 (1995).

152 MCM, supra note 2, R.C.M. 1003(b)(3).

153 See, e.g., United States v. Price, No. $30012, 2002 CCA LEXIS 265 (A.F. Ct. Crim. App.
Oct. 4, 2002); United States v. Robertson, 27 M.J. 741 (A.C.M.R. 1988).

154 Rule for Court-Martial 1113(d)(3) states:

(3) Confinement in lieu of fine. Confinement may not be executed for failure
to pay a fine if the accused demonstrates that the accused has made good
faith efforts to pay but cannot because of indigency, unless the authority
considering imposition of confinement determines, after giving the accused
notice and opportunity to be heard, that there is no other punishment
adequate to meet the Government’s interest in appropriate punishment.

MCM, supra note 2, R.C.M. 1113(d)(3).
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impose additional confinement upon determining that there is no other
punishment adequate to meet the government’s interest in appropriate
punishment.'>> There is always the possibility that the contingent confinement
may be imposed, but the government must satisfy another procedural
prerequisite to do so.

Fourth, the discussion reminds us of RCM 1107(d)(5).'*® This rule
states that if the “cumulative impact of the fine and forfeitures . . . would
exceed the jurisdictional maximum dollar amount of forfeitures that may be
adjudged” at a special court-martial, the convening authority may not approve
it.”” This is self-explanatory and makes sense. This rule would also need to
be modified if we add restitution as an authorized punishment.

4. RCM 1003(b)(3)(a) Discussion

The discussion section of the proposed RCM 1003(b)(3)(a) restitution
provision should follow the format set out for the discussion section of RCM
1003(b)(3)"*® with regards to the important points mentioned in the previous
section. Having said that, it must do more; it also needs to explain what
restitution is and what its parameters are.'” The proposed discussion section
therefore, by necessity, is quite extensive. The following is the proposed
discussion section, which follows RCM 1003(b)(3)'*° and incorporates many
of the provisions of the MVRA:

Restitution is a punishment that is appropriate when the
victim of the accused’s crime is a person, or an entity that is
not the United States government. Any restitution order
must state the name(s) of the person(s) or entity(ies) to whom
restitution is to be made. The goal of restitution is to
compensate the victim for the victim’s loss; to put the victim
back in the same financial position the victim would have
been in but for the criminal conduct of the accused.
Therefore, restitution does not cover consequential or
punitive damages. An imposed punishment of restitution is
in the nature of a judgment and, when ordered executed,

155 Id. See also, United States v. Tuggle, 34 M.J. 89, 92 (C.M.A. 1992).

136 MCM, supra note 2, R.C.M. 1107(d)(5).

157 Id.

158 Id. R.C.M. 1003(b)(3).

1 The Manual for Courts-Martial states that the drafters of the legislation intended that the
“Discussion” sections be considered as treatises, helpful, but without the force of law. Id. app.
21, introduction.

160 Jd. R.C.M. 1003(b)(3).
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makes the accused immediately liable to the victim for the
entire amount of money specified in the sentence.
Restitution payments to the victim should begin immediately
after imposition of punishment.'®" It is not the purview of
the sentencing authority to set up a payment schedule for
restitution.

Orders of restitution should take into account the pecuniary
loss to each victim that is the direct or proximate
consequence of any offense for which the accused has been
found guilty, as well as all information relating to the
financial situation of the accused. Pecuniary loss to the
victim is a broad term which encompasses not only direct
loss from real and personal property offenses, based on the
value of property at the time it was lost, damaged or
destroyed, but also the cost of necessary medical care and
related professional services and devices relating to physical
and mental health care, including any necessary physical,
speech, or occupational therapy for any offense that directly
results in bodily harm to the victim. A victim’s economic
losses may also include, but are not limited to, lost income,
to the extent that it can be readily determined, and un-
reimbursed travel-related expenses incurred by the victim to
attend and participate in proceedings related to the case.'®
In the case of an offense that involves bodily injury resulting
in death, the restitution order may include an amount equal to
the cost of necessary funeral and related services. '

In the case of a victim who is under 18 years of age,
incompetent, incapacitated, or deceased, the legal guardian
of the victim, the representative of the victim’s estate, or
another family member may assume the victim’s rights of

161 This language of requiring payments to “begin immediately” is taken from an article entitled
“The Perplexing Problem with Criminal Penalties in Federal Courts,” (19 REV. LITIG. 167
(2000)) written by the Honorable W. Royal Furgeson, Jr., Catharine M. Goodwin and Stephanie
Lynn Zucker. In the article, Judge Furgeson argues that rather than use the words “due
immediately,” judges should order restitution payments to “begin immediately.” Id. at 188. This,
he argues, makes it easier to avoid the fiction that the accused can make immediate and full
restitution. Id.

162 Credit for a few of these concepts belongs to the Joint Services Committee Working Group.
See supra note 145.

163 This part was taken substantially from the MVRA. See supra note 5.
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present law. The Analysis is intended to be a guide in interpretation.

restitution under this section, but in no event shall the
accused be named as such representative or guardian. '**

Where more than one accused is responsible for the loss to a
victim, the accused being sentenced may be ordered to pay
either the entire amount of restitution due or an apportioned
amount. It may not be appropriate to order restitution for an
offense where the number of identifiable victims is so large
as to make restitution impracticable, or if determining
complex issues of fact related to the cause or amount of the
victim’s losses would complicate or prolong the sentencing
process to such a degree that the need to provide restitution
to any victim is outweighed by the burden on the sentencing
process.

See RCM 1113(d) concerning imposition of confinement
when the accused fails to pay restitution. Where the sentence
adjudged at a special court-martial includes restitution, see
RCM 1107(d)(5) for limitations on convening authority
action on sentence.

5. RCM 1003(b)(3)(a) Analysis

LII

In referring to the Analysis section of the Manual for Courts-Martial,
the manual states that the “. . . Analysis sets forth the nonbinding views of the
drafters as to the basis for each rule or paragraph, as well as the intent of the
drafters, particularly with respect to the purpose of substantial changes in

2 165

What follows is a proposed addition to Appendix 21, Analysis of Rules for
Courts-Martial:

Subsection (3)(a) is based on Title 18 U.S.C. Sections 3663A
and 3664 (Mandatory Restitution to Victims of Certain
Crimes (1996) and Procedure for Issuance and Enforcement
of Order of Restitution (1982)); 42 U.S.C. Section 10606
(Victims® Rights (1990)); and DoD Dir. 1030.1 (Victim and
Witness Assistance (1994)). This new punishment option
authorizes courts-martial to award victim restitution as part
of the sentence. It is designed to give courts-martial power
similar to that of United States district courts to order an

164 Id.

165 MCM, supra note 2, Id. app. 21, introduction.
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accused to pay direct compensation to any person or entity
that has suffered direct pecuniary harm as a result of the
accused’s crimes. %

The proposed Analysis section provides the rationale for the proposed new
punishment. It lists all of the major legislation and the Department of Defense
Directive upon which restitution in the military system is based.

B. Amending RCM 1107(d)(5)

Rule for Court-Martial 1107'® gives lengthy instructions for
convening authority action on the sentence adjudicated at trial. If restitution is
added as an authorized punishment, RCM 1107(d)(5)'® must be amended
because of the third sentence in the proposed restitution provision: “Special
and summary courts-martial may not adjudge any combination of a fine and
forfeitures or restitution and forfeitures in excess of the total amount of
forfeitures that may be adjudged in that case.” Rule for Court-Martial
1107(d)(5) is specifically mentioned in the Discussion section of both RCM
1003(b)(3)'% and the proposed RCM 1003(b)(3)(a).

This section does not need to be rewritten, and no original language
need be stricken. It just needs to be changed slightly to incorporate the
punishment of restitution into the language. The proposed changes are
underscored:

(5) Limitations on sentence of a special court-martial where a
fine or restitution has been adjudged. A convening authority
may not approve in its entirety a sentence adjudged at a
special court-martial when, if approved, the cumulative
impact of the fine, restitution, and forfeitures (whether the
forfeitures are adjudged or by operation of Article 58b),
would exceed the jurisdictional maximum dollar amount of
forfeitures that may be adjudged at that court-martial. '™

This change comports with the proposed restitution clause. It keeps intact the
rule that at a special court-martial, an accused can never pay (for a fine or

See supra note 145.

17 MCM, supra note 2, R.C.M. 1107.

18 Jd. R.C.M. 1107(d)(5).

19 Jd. R.C.M. 1003(b)(3).

Note that the parentheses and the language “the forfeitures are” within the parentheses are
added to clarify that the follow-on language applies to forfeitures only.
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restitution) or lose (for forfeitures) more money than the combined total of
two-thirds of his base pay times twelve months.'”! Of course, no such rule is
necessary for general courts-martial cases as there is no set jurisdictional limit
on fines or restitution. '

C. Amending RCM 1113(d)(3)

Rule for Court-Martial 1113(d)(3)'™ is also specifically mentioned in
the discussion following RCM 1003(b)(3) and the proposed RCM
1003(b)(3)(a). This is commonly referred to as the indigency provision. Once
again, drastic change is not needed to amend the rule to comport with adding
restitution as a punishment option. The proposed changes to the original rule
are underscored:

(3) Confinement in lieu of fine or restitution. Confinement
may not be executed for failure to pay a fine or restitution if
the accused demonstrates that the accused has made good
faith efforts to pay but cannot because of indigency, unless
the authority considering imposition of confinement
determines, after giving the accused notice and opportunity
to be heard, that there is no other punishment adequate to
meet the Government’s interest in appropriate punishment. 7

Indigency hearings are uncommon. The fine is usually paid, but if it is not,
the fine follows the accused, even if he leaves the military. The government,
eventually, recoups the fine by withholding the amount of the fine through
garnishment of the individual’s tax returns.'”

D. Proposed Military Judge’s Benchbook Instructions

The Military Judge’s Benchbook (Benchbook)'’® also needs to be
modified to incorporate the new restitution punishment. The Benchbook states
that although it is not required, it is recommended that the military judge read
the definitions of each kind of punishment the accused is facing.'”” There are

I MCM, supra note 2, R.C.M. 201()(2)(B)(i), 1003(b)(3).

172 Id. R.C.M. 201(f)(1)(A)(ii).

'3 Id. R.C.M. 1113(d)(3).

174 See supra note 145.

175 See, e.g., United States v. Martinsmith, 41 M.J. 343 (1995).

176 U.S. DEP’T OF ARMY, PAM. 27-9, LEGAL SERVICES: MILITARY JUDGES’ BENCHBOOK (16 Sep.
2002) [hereinafter BENCHBOOK].

77 Id. 9 2-5-22. The Benchbook states that the only sentencing instructions concerning
punishments that are required under paragraph 2-5-22 are those of Article 58a and 58b, the nature
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two sentencing instructions with regard to fines, one for a general court-
martial and one for a special court-martial. We would need to modify both of
these existing fine instructions if restitution were authorized. Additionally, it
would be necessary to incorporate two new restitution instructions.

1. Amending the General and Special Court-Martial Fine Instructions

Both fine instructions need slight modifications to incorporate
restitution language. Language must be added to allow members to sentence
the accused to a fine, restitution and forfeitures at both types of courts-martial.
The following is the original general court-martial fine instruction with the
proposed changes underscored:

(FINE—GENERAL COURT-MARTIAL:) MJ: This court
may adjudge a fine either in lieu of, or in addition to,
forfeitures, and/or restitution. A fine is a punishment that is
appropriate when the victim of the accused’s crime is the
United States government. A fine, when ordered executed,
makes the accused immediately liable to the United States for
the entire amount of money specified in the sentence. (In
your discretion, you may adjudge a period of confinement to
be served in the event the fine is not paid. Such confinement
to enforce payment of the fine would be in addition to any
other confinement you might adjudge and the fixed period
being an equivalent punishment to the fine. The total of all
confinement adjudged, however, may not exceed the
maximum confinement for the offense(s) in this case.)'”

The “and/or” language is incorporated to leave open the possibility of a
sentence including a fine, payment of restitution and forfeitures at a general
court-martial.

The present special court-martial fine provision, once again, need be
only slightly modified. The following is the original special court-martial fine
instruction with the proposed changes underscored:

of a punitive discharge, and pretrial confinement credit if applicable. Id. Note that this section
applies for contested cases. Identical fine provisions are included in paragraph 2-6-10 of the same
chapter when members are used for sentencing only. Id. § 2-6-10. Interestingly, types of
punishments listed for capital cases do not include a fine as an authorized punishment. Id. § 8-3-
22.

8 Id. §2-5-22.
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(FINE—SPECIAL COURT-MARTIAL:) MJ: This court
may adjudge a fine either in lieu of, or in addition to,
restitution and/or forfeitures. A fine is a punishment that is
appropriate when the victim of the accused’s crime is the
United States government. If you should adjudge a fine, the
amount of the fine, along with any forfeitures and/or
restitution that you adjudge, may not exceed the total mount
of forfeitures which may be adjudged, that is, forfeiture of
two-thirds pay per month for (twelve)( ) month(s). A
fine, when ordered executed, makes the accused immediately
liable to the United States for the entire amount of the fine.
(In your discretion, you may adjudge a period of confinement
to be served in the event the fine is not paid. Such
confinement to enforce payment of the fine would be in
addition to any other confinement you might adjudge and the
fixed period being an equivalent punishment to the fine. The
total of all confinement adjudged, however, may not exceed
(month(s))(year).)'"”

LII

2. Proposed General and Special Court-Martial Restitution
Instructions

The proposed restitution instructions will, necessarily, follow the
basic structure of the fine provisions. The following is the proposed general
court-martial restitution instruction:

(RESTITUTION—GENERAL COURT-MARTIAL:) MI:
This court may adjudge restitution either in lieu of, or in
addition to, forfeitures and/or a fine. Restitution is a
punishment that is appropriate when the victim of the
accused’s crime is a person, or an entity that is not the
United States government. Any restitution order must state
the name(s) of the person(s) or entity(ies) to whom restitution
is to be made. The goal of restitution is to compensate the
victim for the victim’s loss; to put the victim back in the
same financial position the victim would have been in but for
the criminal conduct of the accused. Therefore, restitution
does mnot cover consequential or punitive damages.
Restitution, when ordered executed, makes the accused
immediately liable to the victim for the entire amount of

179 Id.
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money specified in the sentence. (In your discretion, you
may adjudge a period of confinement to be served in the
event the restitution is not paid. Such confinement to enforce
payment of the restitution would be in addition to any other
confinement you might adjudge and the fixed period being an
equivalent punishment to the restitution. The total of all
confinement adjudged, however, may not exceed the
maximum confinement for the offense(s) in this case.)

Like the previous fine instruction, the proposed restitution instruction allows
for the accused to be sentenced to all three monetary punishments at a general
court-martial—a fine, restitution and forfeitures. '

The following is the proposed special court-martial restitution
instruction:

(RESTITUTION—SPECIAL COURT-MARTIAL:) MI:
This court may adjudge restitution either in lieu of, or in
addition to, forfeitures and/or a fine. Restitution is a
punishment that is appropriate when the victim of the
accused’s crime is a person, or an entity that is not the
United States government. Any restitution order must state
the name(s) of the person(s) or entity(ies) to whom restitution
is to be made. The goal of restitution is to compensate the
victim for the victim’s loss; to put the victim back in the
same financial position the victim would have been in but for
the criminal conduct of the accused. Therefore, restitution
does not cover consequential or punitive damages. If you
should adjudge restitution, the amount of the restitution,
along with any forfeitures and/or fine that you adjudge, may
not exceed the total amount of forfeitures which may be
adjudged, that is, forfeiture of two-thirds pay per month for
(twelve)( ) month(s). Payment of restitution, when
ordered executed, makes the accused immediately liable to
the victim for the entire amount of money specified in the
sentence. (In your discretion, you may adjudge a period of
confinement to be served in the event the restitution is not
paid. Such confinement to enforce payment of the restitution
would be in addition to any other confinement you might

180 Note also that any general court-martial is entitled to award total forfeiture of all pay and
allowances whereas at a special court-martial an accused risks only two-thirds forfeitures of his
pay per month. MCM, supra note 2, R.C.M. 201(f)(1), 2)(B)().
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adjudge and the fixed period being an equivalent punishment
to the restitution. The total of all confinement adjudged,
however, may not exceed (month(s))(year).)

Regardless of which court-martial sentences an accused to make restitution, the
sentencing worksheet for the members must also be modified to allow the
members to annotate their decision and specify to whom restitution payments
should be made. !

E. Proposed Pre-Trial Agreement Sentencing Limitation Provision

In most sentencing limitation portions (Part II, or the Appendix) of
pre-trial agreements, there is a subsection, after the punitive discharge,
confinement and forfeitures subsections, entitled “Other Lawful Punishment.”
What usually follows “Other Lawful Punishment” are the words “May be
approved as adjudged.” Rather than having what amounts to a fairly useless
sentencing subsection, one option is to put a contingent confinement clause for
payment of restitution and fines.'® For example, the “Other Lawful
Punishment” provision might read:

4. Other Lawful Punishment: Any other lawful punishment
adjudged, including a fine or restitution, may be approved as
adjudged. Contingent confinement imposed as a condition
of, or in conjunction with, a fine or restitution, is not
affected or limited by any period of confinement limited,
suspended or disapproved in paragraph 2, above.

“Paragraph 2,” listed in the above proposed sentencing limitation provision, is
usually the confinement limitation provision. Including this added language
will ensure that there are no misunderstandings between the government and
the accused concerning contingent confinement if restitution payments are not
made.

181 Appendix C, of the Benchbook, contains the sample worksheets for all four possible special

and general court-martial scenarios in sections C-1 through C-4. BENCHBOOK, supra note 176,
app. C. Appendix 11, of the Manual for Courts-Martial, contains language to be used in
announcing the sentence of a court-martial. MCM, supra note 2, app. 11. Section (b)(3) of this
appendix would also need to be modified to include payment of restitution as an option under the
category “Forfeitures, Etc." Id. app. 11, (b)(3).

182 The genesis for this idea came from Major Jan A. Aldykiewicz, Judge Advocate, United States
Army, who was an instructor at the school when this paper was originally drafted in 2003.
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VI. Implementing And Enforcing Judicially Awarded Restitution In
Military Courts

We have examined how the MVRA is set up and possible changes to
the military’s jurisprudence to incorporate restitution in courts-martial. The
biggest problem, however, still remains—how do we implement and enforce
the restitution that is awarded by either a judge or members? As stated
previously, ordering restitution is easy, enforcing it is an entirely different
matter. First, this section sets out several distinctions between how the federal
and military systems might treat restitution. Next, four different possible
restitution enforcement mechanisms are discussed. Finally, the section
explains how to deal with potential ex post facto concerns associated with
implementation of restitution in the military.

The principle weakness in the military system for implementation of
restitution is that, unlike the federal system, the military does not have access
to state probation officers to enforce the court’s restitution order.'®® This is
compounded by the fact that, in most cases, the military loses jurisdiction over
a servicemember when they deliver a certificate of discharge to the accused.
This usually occurs either at the end of the servicemember’s active service at
the unit, or at the end of confinement and appellate review. '3

Another problem area that arises in implementing restitution in the
military is that sentencing proceedings follow almost immediately after the
findings are announced.'®® This may seem odd to some, *® since in the federal

183 Whether the military could forge alliances with state probation offices, like the federal civilian
system, is a subject beyond the reach of this paper.

8% In some cases, the military will continue to exercise jurisdiction over the accused even when
the discharge certificate is delivered. This is true for cases of extended confinement where the
appellate process has run its course, the accused receives his discharge certificate, and still has
confinement time to serve. UCMIJ art. (2)(a)(7) (2005).

185 Rule for Court-Martial 1001 states that “[a]fter findings of guilty have been announced, the
prosecution and defense may present matter pursuant to this rule to aid the court-martial in
determining an appropriate sentence.” MCM, supra note 2, R.C.M. 1001(a)(1). Although the
Rules for Court-Martial do not set a timetable on when the sentencing hearing will take place, it is
generally done immediately after the findings are announced. This is probably because, unlike the
federal system, where the judge decides the sentence, the same members who decided guilt or
innocence decide the punishment to be awarded the accused. It appears to be, therefore, a matter
of convenience. Experience has shown that significant general court-martial cases sometimes have
a short intervening period between when the findings are announced and the sentencing
proceedings. This is usually no more than a few days.

18 It may seem odd to the accused and his supporters that the military defense counsel must
prepare for a sentencing case at the same time he prepares for the contested case on the merits.
This is so because the sentencing case almost always immediately follows the case on the merits.
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civilian system, sentencing of a defendant can happen weeks or months after
the adjudication of guilt. This is significant because it is during this time, in
the civilian system, that the probation officer compiles an extensive pre-
sentencing report,'®” which includes all possible victim restitution issues. This
report is then given to the judge. After delivery of the pre-sentence report,
both the government and defense present restitution evidence in court to prove
their cases by a preponderance of the evidence to the judge; the government
seeks to prove all victim restitution amounts and the defendant seeks to prove
his and his dependents’ financial situation.'®® Because the military usually has
its sentencing hearings immediately following the findings, one could argue
that there will not be effective litigation of restitution issues. This, however, is
unlikely.

The government already presents to the members or judge, before
sentencing, some of the particulars of the accused’s financial situation. The
members are informed how much time the accused has in the military, what
his pay is, how many dependents he has and other data.'®® The only thing left
to do is what is currently done in federal civilian courts—the government must
prove victim restitution amounts and the accused must prove any financial
considerations he has (which is commonly done in military sentencing
proceedings already). One other important point to keep in mind is that
military members and judges, unlike their federal counterparts, are intimately
familiar with the lifestyles, pay scale, housing arrangements, and other
financial considerations of military personnel.

One last difference between the federal civilian system and military
courts is that in the federal system the judge awards the punishment, whereas

The accused may think, “I thought we were going to win, why do we have to get stuff together for
sentencing?”

187 18 U.S.C. § 3664(d) (2000).

188 Jd. § 3664(¢).

189 Although it is common practice to tell the members of the accused’s marriage status and
dependents, RCM 1001(b)(1) states the following with regard to what must come to the members’
attention:

(1) Service data from the charge sheet. Trial counsel shall inform the court-
martial of the data on the charge sheet relating to the pay and service of the
accused and the duration and nature of any pre-trial restraint. In the
discretion of the military judge, this may be done by reading the material
from the charge sheet or by giving the court-martial a written statement of
such matter. If the defense objects to the data as being materially inaccurate
or incomplete, or containing specified objectionable matter, the military
judge shall determine the issue.

MCM, supra note 2, R.C.M. 1001(b)(1).
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in the military system a judge or members award punishment. Given the fact
that the military has blue ribbon juries, picked for their experience and
judgment, it seems shortsighted to claim that our “lay jury” would not be able
to establish appropriate restitution awards. It is not difficult to figure out
dollar figures for property damage, medical expenses, or other incidentals
subject to restitution.'® And, as in the federal civilian system, the members
have the prosecutor to help point them in the right direction as to an
appropriate amount of restitution to be awarded.

There are four main ways to enforce restitution payments: garnishing
the accused’s pay; having the government pay the restitution by proxy and then
recovering the money from the accused; allowing military restitution orders be
enforced by the states; and imposing contingent confinement or recalling the
accused from appellate leave if restitution is not made.

A. Restitution by Garnishing the Accused’s Pay

One way to get restitution money from the accused and to the victim
is to garnish the accused’s pay. Under this scenario, once the court-martial
sentencing authority has ordered restitution, that amount could be
immediately'” taken out of the accused’s pay by the disbursing or finance
office. This is the how Article 139 complaints are processed.'® Under an
Article 139 claim, the convening authority may approve an amount to be taken
out of the accused’s pay after an investigating board determines that the
servicemember was at fault.'”®  Article 139 states, “[t] he order of the
commanding officer directing charges herein authorized is conclusive on any
disbursing officer for the payment by him to the injured parties of the damages
as assessed and approved.”'® This is powerful language.

If the convening authority can issue a binding order on the disbursing
officer to garnish a servicemember’s pay based on the investigating officer’s
recommendation, why can’t he have that same power for the payment of
restitution? In other words, after the court awards restitution as a punishment,

19 The accused is free to present complicated evidence on possible retirement benefits that may be
forfeited and the judge is required to instruct on the effect of a punitive discharge on these
benefits. See, e.g., United States v. Boyd, 55 M.J. 217 (2001); United States v. Luster, 55 M.J.
67 (2001). If members (and judge advocates, for that matter) are expected to understand
complicated actuary tables, with mathematical formulas, surely they can understand simple
calculations involving pecuniary loss to victims.

1 Immediately begun, but taken out over increments if the amount is substantial.

See supra pt. 11.B.2.

19 UCMYJ art. 139 (2005).

% Id. art. 139(a).

192
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the commanding officer could immediately order the disbursing officer to pay
that amount of money to the victim.'*’

Of course, Article 139 specifically gives that power to the
commanding officer. Perhaps that same authority could be given to the
commanding officer (or convening authority) by modifying the previously
proposed restitution provision.'” The original restitution provision would
contain the additional, underscored language:

(3)(a) Restitution. Any court-martial may adjudge restitution
in addition to forfeitures and a fine. Special and summary
courts-martial may not adjudge any combination of a fine,
forfeitures and restitution in excess of the total amount of
forfeitures that may be adjudged in that case. The restitution
ordered may be charged against the pay of the accused upon
the approval of the convening authority, which approval is
conclusive on any disbursing officer for the payment by him
to the victim(s) of the restitution ordered. In order to
enforce restitution, a restitution order may be accompanied
by a provision in the sentence that, in the event the restitution
is not paid, the person ordered to pay the restitution shall, in
addition to any period of confinement adjudged, be further
confined until a fixed period considered an equivalent
punishment to the amount of restitution has expired. The
total period of confinement so adjudged shall not exceed the
jurisdictional limitations of the court-martial. Any restitution
order must state the name(s) of the person(s) or entity(ies) to
whom restitution is to be made. The Government has the
burden to prove, by preponderance of the evidence, the
pecuniary loss of the victim, while the accused has the
burden to prove his financial situation and that of his
dependents by the same standard.

A few important points need to be mentioned. First, the underlined restitution
language contains the verb “may,” as opposed to “shall,” as is contained in the
Article 139 language. This is to grant leeway to the convening authority as to
whether to garnish the accused’s pay or set up some other payment plan for

195 The purpose of this article is not to delve into all of the nuances of the military’s pay

regulations, but it appears that it does not appear a stretch to assume that the pay regulations could
accommodate court-martial judgments of restitution to the same extent they accommodate Article
139 complaints.

19 See supra pt. V.A.2.
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restitution.  Second, the convening authority’s decision to garnish the
accused’s pay for restitution is final on the disbursing officer. Third, the
contingent confinement language is left in to give the sentencing authority as
much freedom as possible to construct an appropriate sentence. Finally, the
term “convening authority” is used in the proposed punishment, instead of
“commanding officer,” as is used in the Article 139 complaint.'”’ This is to
ensure that the same authority that had the power to refer the case to the court-
martial is the one who garnishes the accused’s pay. Using the term
“commanding officer,” could be taken to mean someone other than a
convening authority, such as a company commander.

The weakness in the above system is that the accused may be in a no-
pay status or the convening authority may deem him unable to afford the
garnishment of pay. For example, if the accused is sentenced to confinement
at a general court-martial, he receives no pay after fourteen days from when
the sentence was adjudged.'”™ The same is true for a sentence received at a
special court-martial, except the accused receives one-third of his pay.'® At
either court-martial, a convening authority may decide not to garnish the
accused’s pay because of monetary commitments the accused has, such as
child support payments.

B. Restitution by Proxy

The most important notion in any restitution scheme is to make the
victim whole, by securing for the victim the ordered restitution as soon as
practicable. It is possible for the military to have a better system than the
probation officer and payment plan system that exists in federal district courts,
where restitution is burdensome to secure and may take years to complete.®
The military can also have a system that does more than merely garnish the
accused’s pay. The government can ensure restitution is paid both quickly and
easily by instituting a system of “restitution by proxy.” Under this system, the
government would pay the victim the restitution ordered, and then the accused
reimburses (or becomes indebted to) the government. Unlike district courts,
all of the accused who are sentenced in military courts work for the United
States government. The government controls their pay.

Restitution by proxy is the best way to ensure timely restitution takes
place because this system compensates victims by allowing them to recoup

197 UCMTJ art. 139 (2005).

198 UCMTJ arts. 57, 58b (2005).

199 [d

20 See 18 U.S.C. §§ 3613, 3664 (2000) (monitoring restitution in the federal system).
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adjudicated pecuniary losses directly from the government. The government
pays the victim the amount of restitution the court has awarded and then the
accused must reimburse the government the full amount. Restitution by proxy
has an obvious advantage for the victim that the civilian system does not—the
victim is not forced to wait around for years to collect the restitution money. "
It also has a very practical advantage. Under restitution by proxy, the victim
is not required to have any interaction with the accused in seeking to collect
restitution. Victims will not be required to keep track of where the accused is
or what his ability to pay is.

Restitution by proxy also avoids the predicament of the victim not
receiving complete restitution because the accused is discharged from the
military and the military loses jurisdiction over him. As mentioned
previously, the military does not have the luxury of state probation officers to
track defendants and ensure restitution is paid, like the civilian system does.

The government is reimbursed by the accused just as it is under a fine
in the restitution by proxy system; the accused pays the full amount of
restitution to the U.S. Department of Treasury. If the accused does not pay,
the Defense Finance and Accounting Service (DFAS) is notified that the
accused is indebted to the government. Just like with nonpayment of a fine,
the federal government is then free to notify the Internal Revenue Service
(IRS), who, in turn, can garnish tax returns from the accused until he has fully
reimbursed the government. It is irrelevant, at this point, whether the accused
is still serving in the military.

It may take the government time to recoup its money under the
restitution by proxy system. But, despite the administrative burden, the
government would eventually get its money back. Unlike other well-meaning
entitlement programs that pay out huge amounts of money with no
reimbursement,®” restitution by proxy results in only a temporary loss of

201 Under the federal civilian system, the judge orders a payment schedule for the defendant and
then relies on the probation officer to ensure monies are collected. 18 U.S.C. § 3664(f)(2) (2000).
The restitution could take years to pay off under the payment system if the victim is poor or out of
work. See also Furgeson, supra note 161.

202 The Transitional Compensation Program provides a good example. The monies paid out for
fiscal years 2004 through fiscal year 2000 are as follows: FY 04, $677,000.00; FY 03
$694,000.00; FY 02, $659,000.00; FY 01, $497,000.00; and FY 00, $448,000.00. E-mail from
Tracy C. Perl, Program Analyst, Transitional Compensation Program Manager, Manpower and
Reserve Affairs, Headquarters, U.S. Marine Corps, to Lieutenant Colonel Dave M. Jones (Nov.
22, 2005, 7:59 a.m. EST) (on file with author). To illustrate how much money a single family is
entitled to, consider the case of a military member who gets court-martialed for domestic abuse.
Assume that he has three years left on his enlistment and has a wife and three children. That
family would be entitled to approximately $65,000. None of this money is ever reimbursed. The
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funds. More importantly, the victim is immediately made whole and any
inconvenience is borne by the accused, not the victims of crimes committed by
servicemembers.

1. Creating New Law for Restitution by Proxy

The conspicuous drawback to restitution by proxy is that there must
be a law or regulation allowing the government to pay the restitution and then
be reimbursed by the accused. The President, by Presidential Executive
Order, may make all of the changes and amendments needed in areas relating
to punishment.?” But Congress must authorize the expenditure of funds; the
expenditure of public funds is proper only when specifically authorized by
Congress.”™ It is doubtful that any commanding officer will want to use
precious Operation and Maintenance (O&M) funds to pay for restitution by
proxy. Besides, paying restitution may not qualify as an O&M need.**

One solution to this dilemma, therefore, is for Congress to pass a
statute authorizing the Secretary of Defense to pay restitution to crime victims
upfront and seek reimbursement from the accused afterward. There is a
practical model of what this might look like, that already exists—the
Transitional Compensation Act (TCA).?* Although this Act is an entitlement
program, rather than a reimbursement program, the Act still gives us a
working model for what a “restitution by proxy” statute might look like.

It is not necessary to propose a draft for the entire statute here.
However, using the TCA as a guide,”” the following is how the proposed law
(we will call it 10 U.S.C. Section 10XX) might begin:

typical restitution case, on the other hand, would probably run from a few hundred to a few
thousand dollars, and would be reimbursed.

203 MCM, supra note 2, pt. I, { 4; see also UCMJ art. 56 (2005); 10 U.S.C. §§ 801-946 (2000).
204 United States v. MacCollom, 426 U.S. 317 (1976).

205 Operation and maintenance (O&M) money is an appropriated fund type that is set by the
Appropriation Act. The Appropriation Act is the statutory authorization to incur obligations and
make payments out of the U.S. Treasury for specified purposes. Operation and maintenance
money is used for such items as day-to-day expenses of training exercises, deployments, and
operating and maintaining installations. The Purpose Statute states that appropriations must be
applied only to the objects for which the appropriations were made. 31 U.S.C. § 1301 (2000).
To use O&M money for purposes for which it is not intended may result in an Antideficiency Act
(ADA) violation. 31 U.S.C. § 1341 (2000). The ADA mandates administrative and criminal
sanctions for unlawful use of appropriated funds. Id. Therefore, any money for this kind of
program would have to be earmarked in the Appropriation Act for that year.

20610 U.S.C. § 1059 (2000).

207 Id
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§ 10XX. Court ordered restitution to victims: payment to
victims, reimbursement from accused.

a. Authority to pay restitution. The Secretary of Defense,
with respect to the armed forces (other than the Coast Guard
when it is not operating as a service in the Navy), and the
Secretary of Homeland Security, with respect to the Coast
Guard when it is not operating as a service in the Navy, may
each establish a program to pay court-martial ordered
restitution to victims, in accordance with this section. Upon
establishment of such a program, the program shall apply in
the case of each such victim described in section (b) for
which the court-martial case was under the jurisdiction of the
Secretary establishing the program.

b. Victim for which restitution is authorized. This section
applies to any person, persons, or entity named in a court-
martial sentencing proceeding, as being entitled to restitution
from the accused in a court-martial.

c. Payment and reimbursement of restitution. In the case of
any individual described in section (b), the Secretary shall
pay the full amount of the court ordered restitution.
Thereafter, the accused becomes immediately liable to the
United States Government for the entire restitution amount.
Any sentence that imposes an order of restitution shall be
final, notwithstanding any appeal.

This statute allows the Secretary of Defense (or Secretary of Homeland
Security with respect to the Coast Guard) to set up a program for restitution,
just as previously done for the TCA. Section (b) stresses the importance of the
sentencing authority specifically naming the recipient of restitution. Section
(c) contains two important provisions: the word “shall,” which requires the
Secretary to pay restitution; and language making the accused immediately
liable to the United States for the entire restitution amount.

2. Amending Article 58b, UCMJ
There is a second way to set up restitution by proxy if the possibility

of a new statute is unfeasible. If the government cannot pay the victim directly
and then get reimbursed by the accused, why not modify Article 58b, UCMJ
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(Article 58b),?® to allow the government to take money it would have paid to
the accused and pay restitution to the victim instead? Of course, if the accused
is not sentenced to confinement, garnishing the accused’s pay”” might be the
easiest course of action. However, if the accused is sentenced to more than six
months confinement, or less than six months confinement and a punitive
discharge, he forfeits pay and/or allowances to the jurisdictional limit of the
court.”®  These financial penalties are effective fourteen days after
announcement of the sentence.?’' This makes it extremely difficult, if not
impossible, to garnish the accused’s pay to make restitution payments.

Amending Article 58b is only restitution by proxy in the loosest
sense, because what the government is really doing when they do this, is
paying the accused while he is confined so that he can pay restitution to the
victim. In fact, one could argue that this is not restitution from the accused at
all because the government is actually paying the victim with money the
accused would never have received while confined. For this reason, amending
Article 58b is not nearly as good an alternative as making a law that allows the
government to pay the victim restitution and then recoup all of that money
from the accused.?”

The biggest obstacle to implementing this proposal is that it appears to
be in direct contravention to why Article 58b was passed in the first place—
Congress did not want the government to pay confined criminals. However,
Article 58b(b) provides that the convening authority “may waive any or all of
the forfeitures of pay and allowances...for a period not to exceed six months”
if that money is given to the dependents of the accused.”® Thus, Congress
already contemplated providing money for the dependents of the accused when
it originally passed Article 58b.%"* It is not a stretch to argue that a waiver for
restitution should also be allowed, given that the intent of Congress was to
avoid paying the confined criminal, but still provide for dependents. Under
either scenario, the accused is not getting paid while confined.*”> Another
drawback to this proposal, however, is that, like restitution by proxy,

20

&

UCMLI art. 58b (2005).

See supra pt. VL.A.

210 UCMTJ art. 58b (2005).

211 Id

212 This actually looks more like the entitlement philosophy of the Transitional Compensation Act.
213 UCMI art. 58b(b) (2005).

24 Article 58b, UCMI, was passed on 10 February 1996. 10 U.S.C. § 858b (2000).

In fact, paying the dependents of the accused while he is confined may actually result in the
accused eventually receiving that money. Paying restitution would not render the same result,
assuming the victim is not a family member.

209
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amending Article 58b requires congressional action vice merely an executive
order.

Article 58b(b) can be amended to allow the convening authority to
waive forfeitures of pay and allowances for the payment of restitution awarded
by the court. If an accused did not have dependents, there would be no
competing interests between victims and dependents. If the accused did have
dependents, Article 58b(b) could be modified so that the convening authority
could waive forfeitures of pay and allowances for six months for both payment
of restitution and for the benefit of the accused’s dependents.

In the alternative, modifying Article 58b(b) would allow the
convening authority to waive six months of forfeitures for the accused’s
dependents and six months of forfeitures for the payment of restitution. This
provision seems to accord with congressional intent,*® considering Article 58b
was passed before the jurisdiction of special courts-martial was extended to a
year for both confinement and forfeitures.?"” Article 58b(b) reads as follows:

(b) In a case involving an accused who has dependents, the
convening authority or other person acting under section 860
of this title (article 60) may waive any or all of the
forfeitures of pay and allowances required by subsection (a)
for a period not to exceed six months. Any amount of pay or
allowances that, except for a waiver under this subsection,
would be forfeited shall be paid, as the convening authority
or other person taking action directs, to the dependents of the
accused.

A proposed amendment to Article 58b(b) is Article 58b(b)(1).  This
amendment copies much of the language of Article 58b(b), but allows for the
waiver of forfeitures for the benefit of victims:

(b)(1) In a case involving an accused that has been ordered to
pay restitution pursuant to a court-martial, the convening
authority or other person acting under section 860 of this title
(article 60) may waive any or all of the forfeitures of pay and
allowances required by subsection (a) for a period not to
exceed six months. Any amount of pay or allowances that,

216 Although the jurisdictional limit for special courts-martial was extended for confinement time
and forfeitures (as well as fines), the waiver provision of six months was never changed. See
supra note 7 and accompanying text.

217 [d
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except for a waiver under this subsection, would be forfeited
shall be paid, as the convening authority or other person
taking action directs, to the victim(s) of the accused for
restitution.

These two provisions could actually work together if the accused was
sentenced for more than six months at either a special or a general court-
martial; the convening authority could waive six months of forfeitures for the
family and waive six months of forfeitures for the victim. In addition, to
ensure that the government is paid back any monies paid out for victim
restitution, the following language should be added at the end of proposed
Article 58b(b)(1): “The accused is financially liable to the government for any
monies paid under this section for victim restitution.” The drawback to these
provisions is that they remove any incentive the accused might have to pay
restitution, and instead, put the financial onus on the government.

C. Restitution by State Enforcement

Another possible enforcement mechanism for restitution is to mandate
that, by law, the restitution order resulting from a court-martial is binding in
all states. This would allow either the government or the victim to enforce the
restitution order in state court. The particulars of this were addressed in the
MVRA section,?® however, they will be briefly discussed again. In essence,
the restitution order needs to be binding in state court, like a civil judgment, so
that both the victim and the government have recourse against the accused.

The MVRA goes as far as to allow the victim to request from the
clerk of the court an abstract of judgment that has the force of law and can be
used in the state as a judgment lien against the defendant’s property.?'® This
judgment is enforceable in the state “in the same manner and to the same
extent and under the same conditions as a judgment of a court of general
jurisdiction in that [s]tate.”?*  Finally, section 3664 provides that the
restitution order, which accompanies the sentence, is a final judgment
regardless of the fact that the sentence may be appealed, modified, corrected
or adjusted.?!

218

See supra pt. IV.B.

29 18 U.S.C. § 3664(m)(1)(A) (2000).

0 Id. § 3664(m)(1)(B).

' Id. § 3664(0). The section also applies even if the defendant is re-sentenced. Id.

NN
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Ensuring that states recognize what the military does is not a novel
concept.”?> A conviction from a military court-martial already carries with it
the force and effect of a conviction in the state systems.””* The same should
hold true for restitution orders. The president is allowed to prescribe the
maximum punishments for offenses under the UCMIJ,*** but that does not
mean that an order of restitution will be recognized in state court. Perhaps
relying on the Supremacy Clause of the U.S. Constitution®® is not enough. To
ensure enforcement of military court-martial ordered restitution, title 10 should
be amended to incorporate the language similar to the enforcement language of
sections 3664(m) and (o), of title 18. Proposed language for an amendment to
title 10 would read:

Court-martial order of restitution; enforcement and finality.
A victim may enforce an order of restitution from a military
court-martial in any state. At the request of a victim named
in the restitution order, a military judge may issue an abstract
of judgment certifying that a judgment has been entered in
favor of such victim in the amount specified in the restitution
order. Upon registering, recording, docketing, or indexing
such abstract in accordance with the rules and requirements
relating to judgments in any state court, the abstract of

22 For example, consider how the military reacted when states stopped accepting military powers
of attorney. The military began to put the following provision as the preamble of every power of
attorney it drafted:

This is a military power of attorney prepared pursuant to Title 10, United

States Code, Section 1044b and executed by a person authorized to receive

legal assistance from the military services. Federal law exempts this power

of attorney from any requirement of form, substance, formality or recording

that is prescribed for powers of attorney under the laws of a state, the

District of Columbia, or a territory, commonwealth, or possession of the

United States. Federal law specifies that this power of attorney shall be

given the same legal effect as a power of attorney prepared and executed in

accordance with the laws of the jurisdiction where it is presented.

J.A. 272, LEGAL ASSISTANCE DEPLOYMENT GUIDE (1994) (emphasis added).

223 Each state treats convictions a little differently, however. For example, what is considered a
“felony” conviction from a military court varies from state to state. Some states, like Alabama,
consider the accused to have a felony conviction if the crime he committed falls under a list of
certain “felony” crimes (ALA. CODE § 13A-5-3 (2002)); other states, like California, consider the
accused to have a felony conviction if he spent time in the equivalent of a state prison vice a city
or county jail (CAL. PENAL CODE § 17 (Deering 2002)); and some states, like Montana, consider
the accused to have a felony conviction based on the maximum confinement time he was facing
from the charges (MONT. CODE ANN. § 45-1-201 (2002)).

24 MCM, supra note 2, pt. I, (4. See also UCMJ art. 56 (2005); 10 U.S.C. §§ 801-946 (2000).
25 The Supremacy Clause states that the Constitution and federal law is the supreme law of the
land, notwithstanding state laws. U.S. CONST. art. VI, cl. 2.
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judgment shall be a lien on the property of the defendant
located in such state in the same manner and to the same
extent and under the same conditions as a judgment of a
court of general jurisdiction in that state. Any state may
consider the abstract of judgment a final judgment.

This language allows victims to enforce the restitution order at the state level
without having to go through procedural prerequisites, like getting the order
recognized in the state. It provides a powerful enforcement mechanism by
allowing the victim to put a lien on the accused’s property if restitution is not
paid.

D. Restitution by Threat of Contingent Confinement or Recall From
Appellate Leave

There are two other related ways to enforce restitution, neither of
which is as powerful as those already discussed. The first way to enforce it is
by allowing contingent confinement for nonpayment of restitution, which was
briefly addressed above.?”® This sounds like a great way to get the victim
paid. It has problems, however. For example, if the accused claims
indigency, a hearing must be held to decide if confinement is the only way the
government can meet its interest in appropriate punishment.””” Regardless of
the result of the indigency hearing, however, the victim still gets no restitution.

The threat of additional confinement might be enough to convince the
accused to either start, or to keep, making restitution payments.””® However,
if the accused would rather serve confinement than pay restitution, nothing can
be done, and the victim still does not receive restitution. In addition, an
accused who is not confined could arrive at the end of his enlistment contract,
at which time the military would lose jurisdiction. At this point, the
government loses the ability to collect restitution from the accused absent
reporting the issue to DFAS and then to the IRS.

One consistent theme of military justice for commanders is that they
do not want the evildoer, who has received a punitive discharge, in their unit
any longer than is absolutely necessary. They see him as a threat to good

26 See supra pt. V.A.2.

27 MCM, supra note 2, R.C.M. 1113(d)(3).

28 One issue that has not been addressed is how an accused would pay a victim absent restitution
by proxy. One option might be for the accused to give it to his defense attorney, who would then
give it to the victim. Another option might be for the Service Secretaries to designate someone to
act as an intermediary for the money; for example, the VWAP Coordinator, someone from Family
Advocacy, or someone from disbursing.

52



Naval Law Review LII

order and discipline. He takes a “boat space” available for a productive
servicemember. The commanders want these people gone and on appellate
leave (home awaiting their discharge) at the earliest possible opportunity. So,
what happens if the accused has not made restitution and the convening
authority wants to place him on appellate leave? The convening authority can
send the accused home with threats that restitution has to be made or he will be
called back off of appellate leave, but this may be a hollow threat that neither
party wants to be carried out. In particular, the commander may not want the
accused at the unit, either before or after his confinement, because this may
hurt the morale and discipline of the unit. In this type of case, contingent
confinement may hold little threat for the accused on appellate leave.

Although bringing an accused off appellate leave and back to active
duty is an option, practically speaking, it probably will not be utilized. After
the accused is gone, the commanding officer has little incentive to bring him
back on active duty to make certain he pays restitution. This is due to the cost
and time commitment involved in tracking down the accused and getting him
to come back. The accused may also disappear, which may result in the
government forgetting the issue all together. Restitution delayed may become
restitution denied.

E. Eliminating Ex Post Facto Issues

One of the prime concerns in implementing any new legislation is to
avoid violating the ex post facto clause of article I, section 9 of the U.S.
Constitution. Any proposed amendment to RCM 1003(b) should be forward-
looking in its application, thus avoiding any ex post facto concerns.?”® One of
the seminal military cases in this area is United States v. Gorski,”” a 1997
Court of Appeals for the Armed Forces case. This case dealt with whether
Article 58b, UCMJ, the 1996 amendment regarding automatic forfeiture of pay
and allowances for persons confined, violated the ex post facto clause of the
U.S. Constitution. Gorski argued that the newly enacted Article 58b, UCMJ,
should not apply to him because he committed his offense before enactment of
the new law.?*! The government disagreed, arguing that because the minimum
punishment had never been increased for Gorski, article I, section 9 had not
been violated. >

2% Even the drafting of the MVRA gave rise to ex post facto concerns. See, e.g., Irene J. Chase,

Making the Criminal Pay in Cash: The Ex Post Facto Implications of the Mandatory Victims
Restitution Act of 1996, 68 U. CHI. L. REV. 463.

230 United States v. Gorski, 47 M.J. 370 (1997).

B Id. at 372.

2 Id. at 374.
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The Court ruled that Gorski was correct; the provisions concerning
automatic forfeitures, under Article 58b, UCMIJ, could not be applied to him if
the law was enacted subsequent to his offense.”®® Most importantly for the
present analysis on restitution, the Court of Appeals laid out the law on the
prohibition of ex post facto laws for the military. The Court went all the way
back to 1798, to cite Justice Chase, U.S. Supreme Court, who gave the
following test for determining whether a law violates the ex post facto clause
of the U.S. Constitution:

Ist. Every law that makes an action done before the passing
of the law, and which was innocent when done, criminal; and
punishes such action. 2d. Every law that aggravates a
crime, or makes it greater than it was, when committed. 3d.
Every law that changes the punishment, and inflicts a greater
punishment, than the law annexed to the crime, when
committed. 4th. Every law that alters the legal rules of
evidence, and receives less, or different, testimony, than the
law required at the time of the commission of the offence, in
order to convict the offender. >

In implementing restitution, the focus should be on not violating the
third prong of Justice Chase’s analysis—inflicting a greater punishment than
the law affixed to the crime when committed. This is not hard to do. Ex post
facto concerns can be avoided by carefully drafting the Executive Order to add
restitution as an authorized punishment under RCM 1003(b) for only those
offenses committed after the signing of the Executive Order. The Order must
not use preferral of charges, arraignment, or adjudication of the sentence as
benchmarks of when restitution is applicable.

In our hypothetical case of LCpl Pawn, assume LCpl Pawn committed
his larceny on 15 June 2002 and the president signed the Executive Order
allowing restitution as an authorized punishment on 16 June 2002. Further
assume that charges were preferred against LCpl Pawn on 15 August 2002 and
he went to trial from 15 to 17 September 2002. LCpl Pawn would not be
subject to the new restitution provision because his criminal conduct took place
one day before the Executive Order went into effect. This seems a simple

233 Id
2% Id. at 373 (quoting Calder v. Bull, 3 U.S. 386, 390 (1798)). See also, Taylor v. Garaffa, 54
M.J. 645 (2002).
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concept to grasp, yet is not always applied in practice.®> The new law should
not only list the date of enactment, but should state clearly that it applies only
to offenses committed after the date of enactment. To do otherwise runs the
risk of violating the ex post facto clause of the U.S. Constitution.

VII. Comparing the MVRA and Optional Restitution under RCM 1003(b)

This paper has discussed how restitution is set up in the federal
civilian system and how it might work in the military system. Table 1 shows

how the two systems compare to one another.

Table 1.
The Mandatory Optional Restitution
Victims’ Restitution Under R.C.M.
Act of 1996 1003(b)(3)

Predecessor to Current
Law

VWPA, Crime

Victims’ Bill of Rights.

VWAP, Crime
Victims’ Bill of Rights.

Restitution Yes.
Mandated by Law? For everything listed No.
below.

25 See Gorski, 47 M.J. at 374. Another, more recent, example of the confusion that can arise
from not knowing when to apply new law occurred when the President amended section 819,
Article 10 (Article 19, UCM]J), in the National Defense Authorization Act for FY 2000, Pub. L.
No. 106-65, 113 Stat. 512 (1999). See supra note 7. This amendment increased the jurisdictional
maximum punishment of special courts-martial for confinement and forfeitures from six months to
one year. This change became effective in military courts on 15 May 2002 but was silent on when
commission of the offenses had to be to qualify under the new law. This led to a controversy on
how to apply the new law. Some argued that if the accused committed his crime before 15 May
2002 he should face a one-year special court-martial. Others argued it should be based on
preferral of charges, arraignment, or at adjudication of the sentence. To avoid the prospect of
being overruled by the appellate courts, and having to re-try cases, some took the position that the
new law would apply only for those cases in which the criminal conduct occurred after 15 May
2002. Subsequently, on 24 May 2002, the Navy finally came out with its position, endorsing the
conservative approach—any offense that was committed before 15 May 2002 would be adjudicated
under the old system. E-mail from Deputy Assistant Judge Advocate General of the Navy
(Criminal Law), to all Navy and Marine Corps Judge Advocates (24 May 2002) (on file with
author).
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Who Imposes Restitution

and When?

Judge, weeks or
months after
adjudication of guilt.

Judge or Members,
immediately or shortly
after adjudication of
guilt.

Restitution to Whom?

Victim, others.

Victim.

Restitution for Property
Damage, Loss or
Destruction?

Yes. For real and
personal property.
Includes return

of taken property.

Yes. For real and
personal property.

Restitution for Bodily
Injury?

Yes. For necessary
medical and related
professional services
and devices relating to
physical, psychiatric,
and psychological care,
including nonmedical
care and treatment
rendered in accordance
with a method of
healing recognized by
law. Also for
necessary physical and
occupational therapy
and rehabilitation.
Also, reimburse victim
for income lost as a
result of offense.

Yes. May include cost
of necessary medical
care and related
professional services
and devices relating to
physical and mental
health care, including
any necessary physical,
speech, or occupational
therapy for any offense
that directly results in
bodily harm to the
victim.

Restitution for Death?

Yes. For necessary
funeral and related
services.

Yes. For necessary
funeral and related
services.
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Restitution for Other
Costs?

Yes. For lost income
and necessary
childcare,
transportation, and
other expenses incurred
during participation in
the investigation or
prosecution of the
offense or attendance at
proceedings related to
the offense.

Yes. Included, but not
limited to, lost income
to the extent that it can
be readily determined,
and

un-reimbursed travel-
related expenses
incurred by the victim
to attend and
participate in
proceedings related to
the case.

Joint and Several
Liability?

Yes.

Yes.

Burden of Proof

Preponderance of the
Evidence.

Preponderance of the
Evidence.

When is Restitution
Due?

Whenever schedule that
judge sets up states.

Due immediately upon
sentence.

Possibility of
garnishment if no
restitution by proxy.

Possibility of
Restitution by Proxy?

No.

Yes.
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Possible Enforcement

1. Enforced like civil

1. Enforced like civil

Mechanisms? judgment, follows judgment, follows

defendant. accused.

2. Victim can get 2 Victim can get

. . . judgment

judgment lien against i inst defendant’s

defendant’s property in ren agalqs €

state court. property in state court.
3. Pay by proxy, take

3. Judge can revoke immediately from

probation, hold accused’s salary to pay

defendant in contempt, | victim.

order sale of 4. Contingent

defendant’s property or | confinement.

re-sentence defendant 5. Nonpayment

to more punishment reported to DFAS,

than he could have IRS.

originally received. 6. Convening
authority waives
automatic forfeitures to
pay to victim.
7. Recall from
appellate leave to
active duty.

Is Indigency of No. Since payments Yes, but only

Defendant or Accused
Relevant?

can be stretched out
over years.

as it pertains to
contingent
confinement.

VIII. Conclusion

Under the present military system, crime victims have a difficult time
getting restitution from those who do them harm. Military judges and panels
should have the option of ordering an accused to pay restitution. Several
changes can be made to incorporate restitution as an authorized punishment
under RCM 1003(b) and there are also several ways to enforce restitution.
The best way to do this is by creating a law allowing the government to pay
restitution by proxy and then seeking reimbursement from the accused later.
Setting up a viable restitution enforcement system will not be easy, but it will
be worth it.
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Let us revisit LCpl Pawn at his court-martial, to illustrate how court
ordered restitution, with a potent enforcement mechanism, works. After the
members’ questions about ordering restitution, the military judge instructs the
members that restitution is an authorized punishment under RCM 1003(b) and
that they can order restitution. The members then return and order LCpl Pawn
to pay restitution. After the court-martial, the military pays Cpl Johnson
$2,000 to reimburse him for the crime committed by his fellow Marine. Now,
LCpl Pawn is indebted to the U.S. government for that amount, which he must

pay.

It may not be easy to incorporate restitution in the military system,
but it should be done. It is time for the military to make the accused fully pay
for his crime by including restitution as an authorized punishment under RCM
1003(b)(3).
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THE UNITED STATES NATIONAL
SECURITY STRATEGY: YESTERDAY,
TODAY, AND TOMORROW

Jane Gilliland Dalton”

On 17 September 2002, approximately one year after the horrific
attacks of 11 September 2001, President Bush promulgated his first National
Security Strategy.! It was a bold and aggressive strategy that reflected the
astonishment of the nation in the immediate post-9/11 world. Woven
throughout the Security Strategy are four major themes with significant
international law implications:

A Nation at War: The United States has been thrust into a
struggle against global terrorism and those who harbor or
support global terrorists;

Preemption: The United States will be proactive in
identifying and defeating emerging threats before they are
fully formed;

American Internationalism: Multilateral institutions and the
support of coalition partners are valuable, but the United
States will not hesitate to act alone to protect its national
interests; and

Transformation: The U.S. national security institutions will
be transformed to meet the challenges of the twenty-first
century.’

* Jane Gilliland Dalton is the Charles H. Stockton Professor of International Law at the Naval War
College in Newport, Rhode Island. This article is based on her remarks to the Committee on
Foreign and International Law of the New York County Lawyers’ Association on 24 October
2005. The views expressed herein are those of Professor Dalton and are not necessarily those of
the Naval War College, the U.S. Navy, or the Department of Defense.

! THE WHITE HOUSE, THE NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF AMERICA
(2002), available at http://www.whitehouse.gov/nsc/nss.pdf [hereinafter SECURITY STRATEGY].

2 Id. Two additional themes found in the Security Strategy—the need for global economic growth
through free markets and free trade and the need to build democratic infrastructures and open
societies—are beyond the scope of this article. Id.
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Now, three years after the Security Strategy was promulgated, and
four years after 9/11, this article will reflect on some of the major legal issues
embedded in the Security Strategy. It will also prescribe improvements for any
future national security strategy. These comments are based on a review of
the Security Strategy and a number of implementing documents, specifically
the Secretary of Defense’s National Defense Strategy® promulgated in March
2005, the Chairman of the Joint Chiefs of Staff’s National Military Strategy*
dated 2004 but complementary to the 2005 National Defense Strategy, and the
National Strategy for Maritime Security’ promulgated in September 2005.
Reference will also be made to the Chairman of the Joint Chiefs of Staff
General Peter Pace’s October 2005 Guidance to the Joint Staff® and the Chief
of Naval Operations Admiral Michael Mullen’s Guidance to the Navy for
2006." Viewed together these documents provide a comprehensive vision of
post-9/11 national security that reflects where the national security
establishment has been and may shed light on where it will move over the next
few years.

Before embarking on this project, however, it is useful to consider for
a moment the “battlespace,” that is, the security environment, in which the
United States is operating. This brief detour is important, because the national
leadership’s perception of the battlespace affects their perception of the
nation’s ability to identify, deter, and defeat threats in that battlespace. The

3 DEPARTMENT OF DEFENSE, THE NATIONAL DEFENSE STRATEGY OF THE UNITED STATES OF
AMERICA (2005), available at http://www.defenselink.mil/news/Mar2005/d20050318nds1.pdf
[hereinafter DEFENSE STRATEGY].

4 CHAIRMAN OF THE JOINT CHIEFS OF STAFF, THE NATIONAL MILITARY STRATEGY OF THE
UNITED STATES OF AMERICA—A STRATEGY FOR TODAY; A VISION FOR TOMORROW (2004),
available at http://www.defenselink.mil/news/Mar2005/d20050318nms.pdf [hereinafter MILITARY
STRATEGY].

> THE NATIONAL STRATEGY FOR MARITIME SECURITY (2005), available at
http://www.whitehouse.gov/homeland/4844-nsms.pdf [hereinafter MARITIME STRATEGY; the
DEFENSE STRATEGY, the MILITARY STRATEGY, the MARITIME STRATEGY, and the SECURITY
STRATEGY are collectively referred to as the STRATEGIES]. The Maritime Strategy and its eight
proposed supporting plans represent the first-ever, comprehensive national strategy for maritime
security. The proposed supporting plans consist of the National Plan to Achieve Domain
Awareness, the Global Maritime Intelligence Integration Plan, the Interim Maritime Operational
Threat Response Plan, the International Outreach and Coordination Strategy, the Maritime
Infrastructure Recovery Plan, the Maritime Transportation System Security Plan, the Maritime
Commerce Security Plan, and the Domestic Outreach Plan.

® GENERAL PETER PACE, CHAIRMAN OF THE JOINT CHIEFS OF STAFF, THE 16TH CHAIRMAN’S
GUIDANCE TO THE JOINT STAFF—SHAPING THE FUTURE (2005), available at
http://www.jcs.mil/PaceGuidance020ct05.pdf [hereinafter CHAIRMAN’S GUIDANCE].

7 ADMIRAL M.G. MULLEN, CNO GUIDANCE FOR 2006—MEETING THE CHALLENGE OF A NEW
ERA (2005), available at http://www.navy.mil/features/2006CNOG.pdf [hereinafter CNO’S
GUIDANCE].
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three hallmarks of the battlespace in which the nation found itself in September
2002, and finds itself today, are complexity, distribution, and ambiguity.

The battlespace is complex, because it extends “from critical regions
overseas to the homeland and span[s] the global commons of international
airspace, waters, space and cyberspace.”® An “arc of instability” stretching
from the Western Hemisphere, through Africa and the Middle East, and
extending to Asia serves as a “breeding ground” for threats to U.S. interests.
Within that arc, rogue states, ungoverned spaces, and under-governed
territories provide sanctuary and opportunity for terrorists, criminals, and
ideological extremists to plan, train for, and launch attacks against the United
States and its allies.

The battlespace is distributed, because the United States will be
required to conduct operations in widely diverse locations—from “densely
populated urban areas” to “remote, inhospitable and austere” locations.
United States forces must be prepared to operate against pockets of resistance
located in the midst of large numbers of noncombatants and in an environment
where precision strikes may destroy a discrete target but leave large elements
of an adversary’s forces untouched. Thus, the battlespace is not located in an
identified or identifiable geographic area, but rather is loosely scattered
throughout an area or areas that are populated largely by noncombatants.

Finally, the battlespace is ambiguous, because the same global
commons that give life, food, resources, and means of communication also
provide conduits for threats to national security and offer vast expanses
conducive to anonymity and surreptitious activity. The two most ambiguous
domains in the global commons are the oceans and cyberspace. The oceans
provide an immense maritime domain of enormous importance to the security
and prosperity of all nations and all peoples, but they also provide a “vast,
ready, and largely unsecured medium for an array of threats by nations,
terrorists, and criminals.”® “Cyberspace is a new theater of operations. . . .
Increased dependence on information networks creates new vulnerabilities that
adversaries may seek to exploit.”'® Accordingly, the ability to operate in,
through, and from the global commons is a critical requirement. Access to
these domains—in other words, a “secure battlespace”—is necessary to protect

8 MILITARY STRATEGY, supra note 4, at 5 (describing the features of the battlespace, including its
complexity and distribution).

® MARITIME STRATEGY, supra note 5, at 2.

!0 DEFENSE STRATEGY, supra note 3, at 13.
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U.S. global interests, to defend the nation, and to guard the safety of U.S.
forces in the field. !

This vision of the security environment as complex, distributed, and
ambiguous forms the backdrop against which the national leadership developed
the Strategies. Keeping this vision in mind will assist the reader in
understanding the impetus for some of the major themes found in the
Strategies.

Theme I: A Nation at War

“America is now threatened less by conquering states than we are by
failed ones. We are menaced less by fleets and armies than by catastrophic
technologies in the hands of the embittered few.”"

The President’s introduction to the Security Strategy begins by
reflecting on the decisive victory in the twentieth century of the forces of
freedom over those of totalitarianism and of the United States’ unparalleled
military, economic, and political strength as the twenty-first century gets
underway—a strength that will be used to foster human freedom and to defend
and extend the peace. Because the United States is so strong, however, no
nation or organization can hope to develop the great armies or industrial
capability that would be necessary to threaten the United States militarily.
Accordingly, today’s adversaries adopt asymmetric capabilities and methods
that have the potential to “bring great chaos and suffering to our shores for
less than it costs to purchase a single tank.”'* The President’s message then
states, as a matter of fact and without fanfare, as if the concept were so basic it
needed no explanation or discussion, that the nation is engaged in a “war
against terrorists of global reach[,] . . . a global enterprise of uncertain
duration.” "

Whether the United States is legally “at war” with terrorism has been
the topic of extensive debate within the academic community, particularly
since 9/11." The subject recently engendered a lively panel discussion at the
annual International Law Weekend of the American Branch of the International

" MILITARY STRATEGY, supra note 4, at 18.

12 SECURITY STRATEGY, supra note 1, at 1.

BId. ativ.

Y.

5 See, e.g., Nathaniel Berman, Privileging Combat? Contemporary Conflict and the Legal
Construction of War, 43 COLUM. J. TRANSNAT’L L. 1 (2004); Mary Ellen O’Connell, What is
War?, JURIST, Mar. 17, 2004, http://jurist.law.pitt.edu/forum/oconnell1.php.
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Law Association.'® While there may be those in the academic community who
doubt that the nation is “at war” with terrorism, there is no doubt in the minds
of the national political and military leadership. The Security Strategy makes it
clear: “The struggle against global terrorism is different from any other war in
our history. It will be fought on many fronts against a particularly elusive
enemy over an extended period of time.”"” Every one of the subordinate
strategy and guidance documents begins by unequivocally recognizing that the
nation is waging a global war on terrorism. The Defense Strategy states:
“America is a nation at war.”'® The Military Strategy states: “The ‘National
Military Strategy’ conveys . . . strategic direction [to] the Armed Forces . . .
in this time of war.”' The Maritime Strategy states: “[Tlhe Federal
government has reviewed and strengthened all of its strategies to combat the
evolving threat in the War on Terrorism.”? The Chairman’s Guidance states:
“We are at war against an enemy whose publicly reiterated intent is to destroy
our way of life.”*" The CNO'’s Guidance states: “We are a nation and a Navy
at war.”*

Importantly, it is clear from the context of these statements and the
body of the documents as a whole, that the national leadership does not use the
phrase “war on terrorism” as a figure of speech, as were the cases of the “war
on poverty” and the “war on drugs” of previous administrations. Rather,
these statements reflect a conviction that the nation was the victim of an armed
attack and that the United States may appropriately and lawfully respond,
under Article 51 of the United Nations Charter® and the inherent right of self-
defense under customary international law, with that amount of force necessary
to decisively defeat the enemy.?*

16 Panel Discussion, What is War? at the American Branch of the International Law Association
International Law Weekend 2005: International Norms in the 21st Century—Development and
Compliance Revisited (Oct. 21, 2005).

17 SECURITY STRATEGY, supra note 1, at 5.

'8 DEFENSE STRATEGY, supra note 3, at iv, 1.

19 MILITARY STRATEGY, supra note 4, at iv; see also id. at viii (“Our challenge for the coming
year and beyond is to stay the course in the War on Terrorism . . . .”).

20 MARITIME STRATEGY, supra note 5, at ii.

2l CHAIRMAN’S GUIDANCE, supra note 6, at 1.

22 CNO’s GUIDANCE, supra note 7, at 1.

2 U.N. CHARTER art. 51 (“Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against a Member of the United
Nations . . . .”).

2 1t is beyond the scope of this article to analyze the legal complexities concerning the resort to
force in self-defense and whether the United States is legally “at war” with terrorism or terrorists.
Suffice it to say for the purposes of this article that the North Atlantic Treaty Organization
(NATO) invoked Article 5 of the Washington Treaty and the Organization of American States
(OAS) invoked the equivalent provision of the Rio Treaty, Article 3(1), which provide that an
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This approach—that the nation is “at war” with terrorism or, in the
post-United Nations Charter context, is involved in an armed conflict with
terrorism—has legal implications. It arguably means one can strike and kill
terrorists wherever they are located, whenever they are found. The Predator
strike in Yemen is the classic demonstration of the exercise of that authority.?
It definitely means the combatants in the war may be detained for the duration
of hostilities to prevent them returning to the fight and killing more
Americans.? It means the nation has tools at its disposal under the laws of
armed conflict, in addition to traditional law enforcement authorities.

This approach does not mean, however, that the nation’s military
forces are without constraints. Even when dealing with unlawful combatants
like terrorists, the customary principles of the law of armed conflict, such as
necessity, distinction, and proportionality, still apply.”’ And even though it
may be legal under the law of armed conflict to strike and kill terrorists
wherever they are located, political considerations and principles of
sovereignty dictate that the United States work cooperatively with other

armed attack against one or more of the parties shall be considered an attack against them all.
North Atlantic Treaty art. 5, Apr. 4, 1949, 63 Stat. 2241, 34 U.N.T.S. 243; Inter-American
Treaty of Reciprocal Assistance art. 3(1), adopted Sept. 2, 1947, 62 Stat. 1681, U.N.T.S. 77;
Invocation of  Article 5 Confirmed, NATO UPDATE, Oct. 2, 2001,
http://www.nato.int/docu/update/2001/1001/e1002a.htm; see OEA/Ser G, CP/Res. 797 (1293/01)
(Sept. 19, 2001); OEA/Ser. G, CP/Res. 796 (1293/01) (Sept. 19, 2001). Likewise, United
Nations Security Council Resolution 1368 invoked the inherent right of self defense in response to
the attacks of 9/11. S.C. Res. 1368, U.N. Doc. S/RES/1368 (Sept. 12, 2001).

% On Sunday, 3 November 2002, a Hellfire missile attack launched from a CIA-controlled
Predator unmanned aerial vehicle struck a vehicle in Yemen’s Marib province, killing a key al-
Qaeda leader and five other al-Qaeda members. See, e.g., Dana Priest, CIA Killed U.S. Citizen in
Yemen Missile Strike, WASH. POST, Nov. 8, 2002, at Al; Sources: U.S. Kills Cole Suspect,
CNN.coMm, Nov. 5 2002,
http://archives.cnn.com/2002/WORLD/meast/11/04/yemen.blast/index.html.

2 The International Military Tribunal at Nuremberg made clear that since the eighteenth century
captivity during time of war “‘is neither revenge nor punishment, but solely protective custody,
the only purpose of which is to prevent the prisoners of war from further participation in the
war.”” 2 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY
TRIBUNAL 474 (1947) (quoting with approval the statement of German Admiral Wilhelm Canaris
made in opposition to the rules regarding the treatment of prisoners issued by German General
Hermann Reinecke).

2" See, e.g., YORAM DINSTEIN, WAR, AGGRESSION AND SELF-DEFENCE 183-85 (2001), citing
Military and Paramilitary Activities (Nicar. v. U.S.), 1986 1.C.J. Rep. 14 (June 27); citing
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. Rep. 226 (July
8).
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governments to the maximum extent possible to eliminate the terrorist
sanctuaries within their borders.?

After an unsuccessful attempt to capture a number of suspected al-
Qaeda operatives resulted in the deaths of at least thirteen soldiers, the Yemeni
government permitted the United States to take direct action and assisted in the
effort. ? But one of the most difficult issues dealt with in the Security Strategy
is what to do about states that are unable or unwilling to counter terrorism
within their borders. The Defense Strategy asserts that states:

[M]ust exercise their sovereignty responsibly, in conformity
with the customary principles of international law, as well as
with any additional obligations that they have freely
accepted. It is unacceptable for regimes to use the principle
of sovereignty as a shield behind which they . . . engage in
activities that pose enormous threats to their citizens,
neighbors, or the rest of the international community. . . .

[In] the 21* century . . . great dangers may arise in and
emanate from relatively weak states and ungoverned
areas.”

Though the above Defense Strategy assertion is compelling, it begs
the questions: What should the United States do about states that do not
exercise their sovereignty “responsibly”? How exactly does one deal with the
ungoverned areas, with weak states that cannot control their territory, and with
rogue states that choose to permit coalitions of criminals and ideological
extremists to operate from their land and airspace? What role does the United
States have to play if a “high-value target” is located in a country, such as
Italy,* with a functioning government and judicial system? The answers,
though perhaps disappointing to those who are seeking a robust answer to
robust questions, should allay the concerns of those who fear the global war on

28 Such cooperation was displayed when the United States worked with Yemen to launch a missile
strike on terrorists. See supra note 25 and accompanying text; infra notes 29-30 and
accompanying text.

» See, e.g., Walter Pincus, Missile Strike Carried Out with Yemeni Cooperation—Official Says
Operation Authorized Under Bush Finding, WASH. POST, Nov. 6, 2002, at A10; Yemen Attacks
‘Al-Qaeda Hideout,” BBC NEWwS, Dec. 18, 2001,
http://news.bbc.co.uk/1/hi/world/middle_east/1717461.stm.

% DEFENSE STRATEGY, supra note 3, at 1.

31 In June 2005, an Italian judge issued arrest warrants for thirteen CIA agents who allegedly
captured an Egyptian cleric in Italy and secretly flew him to Egypt for interrogation—an action
known as an “extraordinary rendition.” See, e.g. Italy Seeks ‘CIA Kidnap Agents,” BBC NEWS,
June 24, 2005, http://news.bbc.co.uk/2/hi/europe/4619377.stm; Tracy Wilkinson, [taly Orders
Arrest of 13 CIA Operatives, L.A. TIMES, June 25, 2005, at Al.
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terrorism will serve to provide a carte blanche for indiscriminate, military,
direct action anytime, anywhere.

As gleaned from the Strategies, one of the major lines of attack to
address these complex issues is interagency and multinational cooperation.
The twin themes of improved cooperation among the executive national
security agencies of the U.S. Government and of enhanced interaction with
multinational partners pervade all four documents. The Military Strategy quite
succinctly sums up the requirement for “more detailed coordination and
synchronization of activities” both at home and abroad: “The United States
must adopt an ‘active defense-in-depth’ that merges joint force, interagency,
international non-governmental organizations, and multinational capabilities in
a synergistic manner.”*

The Defense Strategy notes: “One of our military’s most effective
tools in prosecuting the Global War on Terrorism is to help train indigenous
forces.”* The Defense Strategy then details how the Department of Defense
seeks effective partnerships with domestic agencies to improve homeland
defense and is cooperating with the newly-created Office of the Coordinator
for Reconstruction and Stabilization at the State Department to “bolster the
capabilities of US civilian agencies and improve coordination with international
partners to contribute to the resolution of complex crises overseas.”** The
Department focuses its efforts “on those tasks most directly associated with
establishing favorable long-term security conditions.”*

To be sure, an effective defense-in-depth includes the capability to
“strike swiftly at any target around the globe.”*® The military has not been
more active in attacking terrorists world-wide largely due to the absence of
actionable intelligence and the lack of a cadre of agile, mobile forces to carry
out clandestine operations, rather than a self-imposed deference to other
agencies or multinational partners.®” Further, the Security Strategy establishes
an aggressive tone by the use of bellicose language and repeated variations on
the refrain that the United States will seek to work with and through the
international community but “will not hesitate to act alone, if necessary.”*
Nevertheless, taking the Strategies as a whole, and particularly when tracing
the progression of the Strategies it is fair to say that interagency cooperation

32 MILITARY STRATEGY, supra note 4, at 6.

3 DEFENSE STRATEGY, supra note 3, at 15.

#*Id.

3 Id. at 16.

% MILITARY STRATEGY, supra note 4, at 6.

37 See infra notes 132-37 & 151-55 and accompanying text.
3 SECURITY STRATEGY, supra note 1, at 6.
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and multinational interaction form one of, if not the, major courses of action in
the global war on terrorism. *

Theme II: Preemption

“We will disrupt and destroy terrorist organizations by:
identifying and destroying the threat before it reaches our borders. ”*

The doctrine of preemption, introduced as official U.S. Government
policy in the National Security Strategy, is the most provocative and
controversial concept therein. It is also the most confusing legally and the
least well-defined.  Though the idea first appears in President Bush’s
introduction,* the word itself is not used until Part I1I.*

The Security Strategy articulates a three-part rationale to explain why
the United States can no longer rely on a “reactive posture.” ** First, unlike
the generally risk-averse adversaries of the past, deterrence is ineffective
against adversaries whose tactics involve wanton destruction and the targeting
of civilians, for whom martyrdom is the goal, and whose most potent
protection is statelessness. Second, the technologies capable of detecting an
imminent threat posed by conventional armies crossing defined state borders
are ineffective in detecting and identifying terrorists concealing small amounts
of hugely destructive materials through porous borders. When such weapons
can be easily concealed, covertly delivered, and used without warning, the
point at which an imminent threat is identified is the point at which it is too
late to react. Third, the greater the threat, the greater the risk of inaction—
with today’s destructive technologies, the United States cannot sit idly by
waiting for clearer threat indicators or a manifest demonstration of hostile
intent. The consequences of inaction could be catastrophic.

% Compare DEFENSE STRATEGY, supra note 3, and MARITIME STRATEGY, supra note 5, and
MILITARY STRATEGY, supra note 4, with SECURITY STRATEGY, supra note 1. For example, the
Maritime Strategy, the most recent of the four, places very strong emphasis on multinational
cooperation vice unilateral action. See MILITARY STRATEGY, supra note 5.

40 SECURITY STRATEGY, supra note 1, at 6.

4 Id. at v (“And, as a matter of common sense and self-defense, America will act against such
emerging threats before they are fully formed.”).

42 Id. at 6 (“Strengthen Alliances to Defeat Global Terrorism . . . . [W]e will not hesitate to act
alone, if necessary, to exercise our right of self-defense by acting preemptively against such
terrorists, to prevent them from doing harm against our people and our country . . . .”). In
context, the word “such” appears to refer to “terrorist organizations of global reach and any
terrorist or state sponsor of terrorism which attempts to gain or use weapons of mass destruction
(WMD) or their precursors.” Id.

$Id. at 15.
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Unfortunately, the articulation of what preemption is, and how and
when it will be employed, is less clear than the articulation of why it is
believed to be necessary. Further, the preemption doctrine is inconsistent
with, and unnecessary for, the global war on terrorism. This article will
address these two issues in turn.

First, what exactly is preemption? A loose reading of the Strategies
could lead to the conclusion that preemption involves actions to be taken
against potential threats while the threats are still inchoate: the United States
will confront its enemies “early and at a safe distance” and challenges “before
they are allowed to mature;”* preventive actions must “deny an opponent the
strategic initiative;”** the United States must be prepared to stop terrorists and
rogue states “before they can threaten;”*® “if terrorists cannot be deterred . . .
, then they must be interdicted and defeated, preferably overseas;”* and, the
United States must anticipate adversary actions and react “more swiftly than in
the past,”*® even “if uncertainty remains as to the time and place of the
enemy’s attack.”® Such a reading could lead to the conclusion that the United
States is prepared to act preemptively even when there is uncertainty as to the
nature, or even the existence, of a concrete threat.

A closer reading, however, gives a more restrained view. Embedded
within the discussions of preemption are words and phrases that connote the
existence of an identifiable and identified threat in only “the most dangerous
and compelling circumstances:”*° the United States will actively confront those
who “directly” threaten it;*' options include preventive actions to preempt a
“devastating attack”* and to defeat “the most dangerous challenges early and
at a safe distance,”> “before they can strike;”** the United States “must be
prepared to stop terrorists and rogue states before they can . . . use weapons of
mass destruction or engage in other attacks against the United States,”* and
must preempt “those adversaries that pose an unmistakable threat of grave

4 DEFENSE STRATEGY, supra note 3, at 6, 9.
$Id. at 8.

46 MARITIME STRATEGY, supra note 5, at 1.
YTId. at 9.

48 MILITARY STRATEGY, supra note 4, at 11.
4 SECURITY STRATEGY, supra note 1, at 15.
0 DEFENSE STRATEGY, supra note 3, at 10.
U Id. at 6.

21d. at 8.

3d. at9.

*Id. at17.

55 MARITIME STRATEGY, supra note 5, at 1.
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harm.”3¢ All these qualifiers appear to contemplate a devastating attack that

has been identified and is in the process of being implemented.

Regrettably, the Military Strategy somewhat muddies the waters by
conflating preemption and anticipatory self-defense and appearing to
distinguish defensive actions from actions in self-defense: “Deterring
aggression and coercion must be anticipatory in nature to prevent the
catastrophic impact of attacks using biological, chemical or nuclear weapons
on civilian population centers;”* “[p]reventing conflict and surprise attack is
not, however, solely defensive . . . . and . . . may necessitate actions in self-
defense to preempt adversaries before they can attack;”*® “commanders cannot
rely solely on reactive measures and a robust defensive posture to accomplish
objectives. This strategy requires a posture of anticipatory self-defense, which
reflects the need for prepared and proportional responses to imminent
aggression. When directed, commanders will preempt in self-defense those
adversaries that pose an unmistakable threat of grave harm and which are not
otherwise deterrable.”

Despite the schizophrenic way the Strategies deal with preemption and
the odd notion that anticipatory self-defense in response to imminent
aggression is somehow “preemptive” rather than “defensive,” or perhaps
because of these factors, this author’s assessment is that the preemption
doctrine as articulated in the Strategies differs little, if at all, from the doctrine
of anticipatory self-defense under customary international law and long-
standing U.S. application of that doctrine.

The articulation of the doctrine of anticipatory self-defense has most
often been attributed to Secretary of State Daniel Webster, whose statement
was made in response to a cross-border incursion by a British military unit
during the Mackenzie Rebellion in Canada in 1837. To prevent American
sympathizers from using the steamboat Caroline to transport men and materiel
to the Canadian insurgents, British forces boarded the vessel, set it afire, and
sent it over Niagara Falls, killing and injuring several American citizens in the
process. When the United States protested the violation of its sovereignty, the
British Government invoked the right of self-defense. Secretary Webster, in a
series of diplomatic notes between 1841 and 1842, maintained that for the
claim of self-defense to be valid Great Britain was required to “show a
necessity of self-defence, instant, overwhelming, leaving no choice of means,

% MILITARY STRATEGY, supra note 4, at 9.
S Id. at 12.

BId. at2.

¥ Id. at9.
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and no moment for deliberation.”® Secretary Webster’s correspondence has

thus come to signify that there existed prior to the United Nations Charter a
customary right of anticipatory self-defense. That right was incorporated into
the Charter through Article 51°s invocation of the “inherent” right of self-
defense in response to an armed attack. ®'

The exact definition of anticipatory self-defense as articulated by
Secretary Webster has been criticized as too restrictive, particularly given the
“pature and lethality of modern weapons systems.”®  The Annotated
Supplement to the Commander’s Handbook on the Law of Naval Operations, a
multi-service doctrine publication adopted by the United States Navy, Marine
Corps, and Coast Guard, provides that anticipatory self-defense “involves the
use of armed force where attack is imminent and no reasonable choice of
peaceful means is available.”® This articulation of anticipatory self-defense
retains the concept of “imminent” attack, but provides greater flexibility than
the “instant, overwhelming, no moment” standard of the Caroline diplomatic
notes. This approach is supported by a number of eminent scholars, including
Professors Sally and Thomas Mallison, who opined that: “A credible threat
may be imminent without being ‘instant’ and more than a ‘moment for
deliberation’ is required to make a lawful choice of means.”® It is also
supported by Professors McDougal and Feliciano, who noted: “The standard
of required necessity has been habitually cast in language so abstractly
restrictive as almost, if read literally, to impose paralysis. . . . [T]he
requirements of necessity and proportionality . . . can ultimately be subjected

% Dinstein, supra note 27, at 218-19, quoting Letter from Daniel Webster, U.S. Sec’y of State, to
Mr. Fox (Apr. 24, 1841), reprinted in 29 BRIT. & FOREIGN ST. PAPERS 1129, 1138 (James
Ridgway & Sons 1857).

8 Professor Dinstein disagrees with this author and a number of far more eminent scholars than
she that Article 51 contemplates or incorporates a customary right of anticipatory self-defense. Id.
at 166-68. Dinstein does, however, subscribe to the theory of “interceptive” self-defense, which
permits a defending state to use force in response to an incipient armed attack once the other side
has irrevocably committed itself to such armed attack. Id. at 172-73. This author will leave for
another day the parsing of the difference between “anticipatory” and “interceptive” in this context.
62 See, e.g., Dinstein, supra note 27, at 219 (“Webster’s prose was inclined to overstatement . . .
.”); OCEANS LAW AND POLICY DEP’T, NAVAL WAR COLLEGE, ANNOTATED SUPPLEMENT TO THE
COMMANDER’S HANDBOOK ON THE LAW OF NAVAL OPERATIONS para. 4.3.2.1, at 4-13 to 4-14
n.32 (1997) [hereinafter ANNOTATED SUPPLEMENT] (“The Webster formulation is clearly too
restrictive today, particularly given the nature and lethality of modern weapons systems which may
be employed with little, if any, warning. Ascertaining when a modern weapons system’s
employment may be ‘instant’ or ‘overwhelming’ is at best problematical”).

5 ANNOTATED SUPPLEMENT, supra note 62, para. 4.3.2.1, at 4-13.

% Sally V. Mallison & W. Thomas Mallison, Naval Targeting: Lawful Objects of Attack, in THE
LAW OF NAVAL OPERATION 241, 263 (Horace B. Robertson, Jr. ed., 1991), quoting Webster,
supra note 60, at 1138.
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only to that most comprehensive and fundamental test of all law,
reasonableness in particular context.”®

The Standing Rules of Engagement for United States Forces authorizes
national self-defense in response to a hostile act or “hostile intent,” defined as
“the threat of imminent use of force against the United States, US forces or
other designated persons or property.” The Standing Rules further explain that
the determination of whether the use of force against U.S. forces is imminent
will be based on an assessment of all facts and circumstances known to them at
the time. Further, “[ilmminent does not necessarily mean immediate or
instantaneous.”® This interpretation of hostile intent has remained essentially
unchanged through several past iterations of the Standing Rules. Thus, under
long-standing U.S. policy, doctrine and rules of engagement, the authority has
existed to intercept and defeat imminent threats before they actually strike the
United States or U.S. interests, even, as the Security Strategy asserts, when
“uncertainty remains as to the [exact] time and place of the enemy’s attack.”?’

As further evidence that the doctrine of preemption as introduced in
the Security Strategy is probably not intended to release a massive firestorm of
attacks on groups or states merely suspected of undesirable activity, the
preemption doctrine should be viewed in the context of a larger strategy of
“prevention.”  Prevention, in turn, is a critical component of an active,
layered “defense-in-depth” which begins at the source of the threats abroad;
encompasses the air, land, sea and space approaches to the United States; and
includes, as a last resort, military capabilities at home to protect from direct
attack and, if required, to integrate with other government and law
enforcement agencies for consequence management in response to an attack or
a natural disaster.® If prevention succeeds, however, there will be no need to
call on the other layers of the defense-in-depth.

Prevention involves a whole host of activities, many of which do not
rely, or do not rely solely, on U.S. armed forces—such as strengthening
alliances, diffusing regional conflicts, enhancing nonproliferation efforts, and
engaging in security cooperation, forward deterrence, humanitarian assistance,
and peace operations.® This effort merges joint forces, interagency actors,

% MYRES S. MCDOUGAL & FLORENTINO P. FELICIANO, THE INTERNATIONAL LAW OF WAR:
TRANSNATIONAL COERCION AND WORLD PUBLIC ORDER 217-18 (1994).

% CHAIRMAN OF THE JOINT CHIEFS OF STAFF, INSTR. 3121.01B, STANDING RULES OF
ENGAGEMENT/STANDING RULES FOR THE USE OF FORCE FOR U.S. FORCES para. 3.g, at A-4 (13
June 2005) [hereinafter CJCSI 3121.01B] (copy on file with author).

7 SECURITY STRATEGY, supra note 1, at 15.

% DEFENSE STRATEGY, supra note 3, at 9; MILITARY STRATEGY, supra note 4, at 2, 9-10.

% DEFENSE STRATEGY, supra note 3, at 9-10.
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international non-governmental organizations, and multinational capabilities in
a synergistic manner. This concept of synergy among various governmental
and non-governmental entities approaches a new concept of “jointness”
altogether and is reflected in General Pace’s Guidance to the Joint Staff’® and
in Admiral Mullen’s Guidance to the Navy.” In the Maritime Strategy,
“jointness” also involves the private sector. An entire section of the Maritime
Strategy is devoted to commercial security practices. It identifies private
owners and operators as the “first line of defense” for their property and
denotes a close partnership between government and the private sector as
“essential” to ensuring the security of critical infrastructure and key maritime-
related resources. ™

Thus, it appears that “preemption” is simply one of many tools
available to the President, to be employed cautiously and only in the most
extreme and threatening circumstances. The Security Strategy closes out its
discussion of preemption with the following caveat: “The purpose of our
actions will always be to eliminate a specific threat to the United States or our
allies and friends. The reasons for our actions will be clear, the force
measured, and the cause just.””

There is one additional point to be made, however, in this discussion
of the doctrine of preemption, and that is that the doctrine is completely
unnecessary in the context of the war on terrorism. When a nation is brutally
attacked, as the United States was on 11 September 2001, it has the right to
respond in national self-defense. The North Atlantic Treaty Organization, the
Organization of American States, the United Nations Security Council, and the
United States Congress all recognized that fact and passed appropriate
resolutions to that effect.” It is clear that the attacks of 11 September 2001
were not isolated incidents, but rather were part of an ongoing series of attacks
that encompass: the first World Trade Center bombing in 1993; the attacks on
the United States embassies in Kenya and Tanzania in 1998; the attempted
attack on U.S.S. THE SULLIVANS; the attack on U.S.S. COLE in 2000; and

° CHAIRMAN’S GUIDANCE, supra note 6, at 2, 4 (“The key to the staff’s effectiveness, therefore,
is to . . . function in a collaborative manner in active partnership with the Office of the Secretary
of Defense (OSD), the combatant commanders, the Services, the combat support agencies, the
interagency, and Congress. . . . It is our collaborative efforts with our OSD counterparts, the
interagency, and our Coalition partners that will ultimately determine our success in this war.”).

I CNO’s GUIDANCE, supra note 7, at 2 (“Jointness. The future of national and international
security lies in interoperability and cooperation among the Services, the interagency, international
partners and non-governmental organizations.”).

2 MARITIME STRATEGY, supra note 5, at 10, 18-20.

3 SECURITY STRATEGY, supra note 1, at 16.

™ Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001); CP/Res.
797, supra note 24; CP/Res. 796, supra note 24; S.C. Res. 1368, supra note 24.
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the attacks on the World Trade Center, the Pentagon, and the failed attempts
against the White House and Capitol of 2001.7

Further, there is clear evidence that the aims of the terrorists are of
strategic scope—seeking nothing less than the murder of “any American,
anywhere on earth” and the destruction of free and democratic societies around
the world.” It is this author’s opinion that the doctrine of preemption or
anticipatory self-defense is irrelevant at this point. The United States has the
authority to seek out and destroy those who are plotting its destruction without
waiting for another hostile act or demonstration of hostile intent. To conclude
otherwise is to permit an armed group to wage “war” unlawfully against a
sovereign state while precluding that state from defending itself.” Neither
customary international law nor the United Nations Charter mandate that
result.

The primary factors limiting the ability of the United States to respond
to these ongoing threats are, of course, the absence of intelligence necessary to
positively identify the terrorist cells and terrorist actors and the lack of a cadre
of mobile, agile forces that can act quickly and decisively on perishable
information. Those factors will be discussed in a later section of this article.

If the doctrine of preemption is aimed at defeating terrorism, then, as
outlined above, it is not a necessary part of the Security Strategy. If the
doctrine is aimed at state actors who may pose threats to the U.S. national
security—perhaps, Iran, China, or North Korea—then the analysis above
comparing the doctrine as explained in the Strategies with the customary

5 See Stephen Gale, Terrorism 2005: Overcoming the Failure of Imagination, FOREIGN POLICY
RESEARCH INSTITUTE E-NOTES, Aug. 16, 2005,
http://www.fpri.org/enotes/20050816.americawar.gale. failureofimagination.html. ~ There is also
evidence that al Qaeda may have been involved in or inspired the attacks on the Saudi National
Guard facility in Riyadh in 1995 that killed five Americans and in the attack on Khobar Towers in
1996 that killed nineteen Americans and wounded 372. NAT’L COMM’N ON TERRORIST ATTACKS
UPON THE U.S., THE 9/11 COMMISSION REPORT 60 (Official Gov’t ed., U.S. Gov’t Prtg. Office
2004) [hereinafter 9/11 REPORT].

76.9/11 Report, supra note 75, at 47; Gale, supra note 75.

" U.N. Econ. & Soc. Council [ECOSOC], Comm’n on Human Rights, Civil and Political Rights,
Including the Questions of: Disappearances and Summary Executions: Letter Dated 14 April 2003
from the Chief of Section, Political and Specialized Agencies, of the Permanent Mission of the
United States of American to the United Nations Office at Geneva Addressed to the Secretariat of
the Commission on Human Rights, Annex, at 4-5, U.N. Doc. E/CN.4/2003/G/80/Annex (April
22, 2003) (prepared by Jeffrey De Laurentis) (“International humanitarian law . . . governs the
use of force against legitimate military targets. . . . Under that body of law, enemy combatants
may be attacked unless they have surrendered or are otherwise rendered hors de combat. Al
Qaida terrorists who continue to plot attacks against the United States may be lawful subjects of
armed attack in appropriate circumstances. ”).
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concept of anticipatory self-defense leads to the conclusion that the preemption
doctrine really gains the country very little. Somewhere between the “instant,
overwhelming . . . no choice . . . no moment” standard of the Caroline
incident and the roundly-condemned Israeli attack on the Osirak reactor’ lies
substantial freedom of movement to respond in self-defense to anticipated
threats. Each case is judged by its unique facts and circumstances—be it the
American air strikes against Libya in 1986 or the air strikes against terrorist
training camps in Afghanistan and the al Shifa pharmaceutical facility in Sudan
in 1998.% Rather than seeking to introduce and justify a new, unfamiliar
concept, it is advisable that future national security strategies rely on the
customary principle of anticipatory self-defense, adapted to the facts and
circumstances of the current and existing threat.

8 On 7 June 1981, Israeli F-15 bombers and F-16 fighters attacked and destroyed a uranium-
powered reactor that was nearing completion near Baghdad, Iraq. On this Day 7 June 1981: Israel
Bombs Baghdad Nuclear Reactor, BBC NEWS,
http://newssearch.bbc.co.uk/onthisday/hi/dates/stories/june/7/newsid_3014000/3014623.stm  (last
visited Dec. 15, 2005). The Israeli Government explained that the bombs the reactor would soon
be capable of producing posed a “mortal danger” to Israel. Id. The United Nations Security
Council unanimously condemned the attack as a “clear violation of the Charter of the United
Nations and the norms of international conduct . . . .” S.C. Res. 487, U.N. Doc. S/RES/487
(June 19, 1981).

7 See Letter to the Speaker of the House and the President Pro Tempore of the Senate, 1986 PUB.
PAPERS 499 (Apr. 16, 1986). On 16 April 1986, President Reagan informed Congressional
leaders that he had ordered attacks on facilities in Libya that were chosen for their “direct linkage
to Libyan support of terrorist activities” in exercise of the right of self-defense under Article 51 of
the United Nations Charter. Id. Interestingly, the letter also characterized the strikes as
“preemptive” —“directed against the Libyan terrorist infrastructure and designed to deter acts of
terrorism by Libya, such as the Libyan-ordered bombing of a discotheque in West Berlin on April
5.” Id. The letter also notes, however, that the discotheque bombing was “the latest in a long
series of terrorist attacks against United States installations, diplomats and citizens carried out or
attempted with the support and direction of Muammar Qadhafi.” Id. If that is the case, then the
strikes were not preemptive at all, but rather were legitimate responses in self-defense to an
ongoing series of attacks.

8 See Letter to Congressional Leaders Reporting on Military Action Against Terrorist Sites in
Afghanistan and Sudan, 1998 PUB. PAPERS 1464 (Aug. 21, 1998). On 21 August 1998, President
Clinton informed Congressional leaders that he had ordered attacks on facilities in Afghanistan and
Sudan connected with the Usama bin Ladin organization. Id. The attacks were launched in
exercise of the inherent right of self-defense as a “necessary and proportionate response to the
imminent threat of further terrorist attacks against U.S. personnel and facilities,” after receiving
“convincing information from a variety of reliable sources” that the bin Ladin organization was
responsible for the 7 August 1998 attacks on U. S. embassies in Nairobi, Kenya and Dar es
Salaam, Tanzania, that killed over 250 people. Id.
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Theme Ill: American Internationalism

“The U. S. national security strategy will be based on a distinctly
American internationalism . . . .”®

The third major theme of the Strategies matures significantly and
becomes much more realistic as the documents progress through time. The
initial construct of “distinctly American internationalism” in the 2002 Security
Strategy can be paraphrased along the following lines: The United States wants
to work in partnership with states that agree with our goals, our strategy and
our methods; we will provide resources to these like-minded partners to
increase their capacity to support us. We will redefine our relationships with
those who don’t support us and cultivate new relationships with those who do.
We will use our influence to persuade or, if necessary, compel, other states to
support our world view.

By March and October 2005, when the Defense Strategy and the
Maritime Strategy, respectively, were promulgated, the Administration had
suffered several major defeats in the United Nations and with coalition partners
world-wide. The tones of the Defense Strategy and the Maritime Strategy are
more conciliatory and reflect a more cooperative, multi-national approach to
the international community. A few examples suffice to illustrate this point.

First, though President Bush’s introduction professes that “no nation
can build a safer, better world alone,”®? the tone in the Security Strategy is
somewhat “in your face” and portrays the United States as the lead actor,
cajoling and encouraging reluctant partners: “While the United States will
constantly strive to enlist the support of the international community, we will
not hesitate to act alone, if necessary, to exercise our right of self-defense . . .
"8 The United States will encourage regional partners to work with us
cooperatively; will match the willpower and resources of those governments
who find the fight beyond their capabilities;* and “will remain actively
engaged in critical regional disputes to avoid explosive escalation and minimize
human suffering.”® The Security Strategy even goes so far as to announce
that the United States will “compel” other states to deny sponsorship, support
and sanctuary to terrorists if it is unable to convince them to do so**—though

81 SECURITY STRATEGY, supra note 1, at 1.
8 Id. at vi.
8 Id. at 6.
8 Id at7.
8 1d. at 9.
8 Id. at 6.
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exactly how the Security Strategy intends to accomplish that objective is
unclear.

The tones of the Defense Strategy, the Military Strategy, and the
Maritime Strategy are decidedly different. In the interim, of course, the
“distinctly American internationalism” suffered a number of setbacks: the
United States failed to obtain the clear and decisive United Nations Security
Council resolution it sought for the invasion of Iraq;*” long-time NATO ally
Turkey refused to permit U.S. forces to cross Turkish territory into Northern

87 U.N. Security Council Resolution 1441, unanimously adopted on 8 November 2002, was a
masterful piece of ambiguity, open to practically any interpretation a nation wanted to adopt. S.C.
Res. 1441, U.N. Doc. S/RES/1441 (Nov. 8, 2002). One the one hand, it recognized that Iraq’s
noncompliance with Council resolutions posed a threat to international peace and security and
decided that Iraq “has been and remains in material breach of its obligations under relevant
resolutions.” Id. On the other hand, it afforded Iraq “a final opportunity” to comply with its
disarmament obligations. Id. On the one hand, it recalled that resolution 678 “authorized
Member States to use all necessary means to . . . restore international peace and security in the
area,” and that the Council had repeatedly warned Iraq that it would face “serious consequences as
a result of its continued violations of its obligations.” Id. On the other hand, it decided that if the
Council received a report from the United Nations Monitoring, Verification and Inspection
Commission (UNMOVIC) or the International Atomic Energy Agency (IAEA) of any further
interference or lack of cooperation by Iraq, it would re-convene immediately “to consider the
situation and the need for full compliance.” Id. Despite Iraq’s continued non-compliance with its
obligations under resolution 1441, the United States and Great Britain were unable to secure
agreement for a further resolution specifically authorizing military action against Iraq. 401 PARL.
DEB., H.C. (6" ser.) (2003) 703-23, available at http://www .hansard-
westminster.co.uk/pubs_frames.asp (follow “Bound Volumes” hyperlink under “Hansard
Publications”; then follow “Session 2002-03” hyperlink under “Index to the Bound Volume
Hansard”; then follow “401” hyperlink under “Index to the Bound Volume Hansard”; then follow
“Sq” hyperlink under “Index for Volume 399”; then follow “703-23” hyperlink under “Straw, Rt
Hon Jack, Secretary of State for Foreign and Commonwealth Affairs; Chamber Debates; Iraq
Conflict, Ministerial statements (17.03.03)”); 399 PARL. DEB., H.C. (6" ser.) (2003) 21-38,
available at http://www .hansard-westminster.co.uk/pubs_frames.asp (follow “Bound Volumes”
hyperlink under “Hansard Publications”; then follow “Session 2002-03” hyperlink under “Index
to the Bound Volume Hansard”; then follow “399” hyperlink under “Index to the Bound Volume
Hansard”; then follow “bi” hyperlink under “Index for Volume 399”; then follow “21-38”
hyperlink under “Blair, Rt Hon Tony, Prime Minister, First Lord of the Treasury and Minister for
the Civil Service; Chamber Debates; Iraq, Ministerial statements (03.02.03)”).
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Iraq for Operation Iraqi Freedom;® and Spain withdrew its troops from Iraq in
the aftermath of the horrendous Madrid bombings,* to name a few.

The Defense Strategy cites international partnerships as a “principle
source” of strength and opines: “Shared principles, a common view of threats,
and commitment to cooperation provide far greater security than we could
achieve on our own.”® It reiterates many of the themes from the Security
Strategy, such as the desire for a “harmony of views,” the intention to
cultivate “new relationships” with “like-minded states,” and the leading role of
the United States in the global war on terrorism.®" But it also views the world
through a different prism. It frankly acknowledges that the leading position of
the United States in world affairs will breed “unease, a degree of resentment,
and resistance”® and asserts that: “A secure international system requires
collective action.”®® The Military Strategy also looks at how others perceive
the United States, seeking to ensure the United States is viewed as an
“indispensable partner,” rather than the other way around.**

But the greatest change in tone is found in the Maritime Strategy,
which places strong emphasis on international cooperation in the maritime
domain: “Defeating this array of threats to maritime security . . . requires a

8 See, e.g., llene R. Prusher & Seth Stern, US, Turkey Wrangle over Last Pieces of War Plan,
CHRISTIAN SCI. MONITOR, Mar. 20, 2003, at 1 (discussing U.S. efforts to obtain permission from
Turkish Government for U.S. forces to fly over Turkey and to obtain Turkish Government’s
agreement not to unilaterally invade Northern Iraq); Robin Wright, Turkey Calls for U.S. Help On
Rebels, WASH. POST, June 8, 2005, at Al5 (recounting that on 1 March 2003, Turkey’s
Parliament voted not to permit the 4th Infantry Division to deploy to Iraq through Turkish
territory, thus forcing a change in U.S. campaign plans, which initially had called for a northern
front into Iraq, and souring U.S.-Turkish relations for the next two years).

8 On 11 March 2004, four explosions in Madrid killed 191 and injured scores more. Three days
later, the ruling conservative Popular Party lost to the Socialist Party and Jose Luis Rodriguez
Zapatero was elected Prime Minister. Shortly thereafter, Prime Minister Rodriguez Zapatero
announced that he would withdraw the 1,300 Spanish troops that were stationed in Iraq. See, e.g.,
Katya Adler, Spaniards Celebrate Iraq Pull-out, BBC NEWS, Apr. 19, 2004,
http://news.bbc.co.uk/2/hi/europe/3640077.stm (describing public support for removal of Spanish
troops from Iraq and stating that the Spanish Prime Minister denies allegations that he is bowing to
the wishes of terrorists after the attacks in Madrid); Jose Luis Rodrguez Zapatero, Prime Minister,
Kingdom of Spain, Addressing the Withdrawal of Spanish Troops from Iraq on Spanish Canal 24
Horas (Apr. 18 2004), available at http://news.bbc.co.uk/2/hi/europe/3637741.stm (announcing
his decision to withdraw Spanish troops from Iraq based on a pre-election promise to the people of
Spain).

% DEFENSE STRATEGY, supra note 3, at 4.

1 Id. at 6-8.

21d. at5.

®Id at7.

% MILITARY STRATEGY, supra note 4, at v.
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common understanding and a joint effort for action on a global scale.”®

There is still an element of mandating that other nations cooperate,”® but the
list of specific new and on-going international initiatives is truly impressive
and reflects a mature, multilateral, cooperative approach that is missing from
the Security Strategy.®’

Second, the Security Strategy takes an aggressive approach to an issue
that has long vexed those concerned about the transportation of terrorists and
weapons of mass destruction, particularly by sea.”® The problem is that ships
on the high seas, as well as civil aircraft in international airspace, generally are
subject only to the jurisdiction of the state in which they are registered.”
Some states, known as “flags of convenience,” register thousands of vessels
for the income that is derived, but exercise little positive authority or control
over them.'® Yet if those vessels are suspected of transporting terrorists, or
the components or precursors of weapons of mass destruction, the primary
recourse is for concerned states to approach the flag state or port states at
which the vessels call to seek to have the vessels inspected and, if appropriate,
detained. This process is cumbersome, slow, and generally unsatisfactory for
the concerned states.

The Security Strategy identifies the major exception to the rule set out
above and seeks to take advantage of it on an international scale. Piracy and
the slave trade are universally accepted as so abhorrent that all states may
assert jurisdiction over vessels engaged in those activities.'” The Security

% MARITIME STRATEGY, supra note 5, at 2.

% Id. (“Since all nations benefit from this collective security, all nations must share in the
responsibility for maintaining maritime security by countering the threats in this domain. ”).

" Id. at 14-15 (listing some of the new and ongoing initiatives as follows: the Container Security
Initiative, the Proliferation Security Initiative, the Customs-Trade Partnership Against Terrorism,
the nonproliferation amendments to the Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation and the International Code for the Security of Ships and Port
Facilities, and the proposed Long-Range Information and Tracking system that would facilitate
coastal state monitoring of maritime traffic out to 2000 nautical miles).

% See, e.g., Andrew C. Winner, The Proliferation Security Initiative: The New Face of
Interdiction, 28 WASH. Q., Spring 2005, at 129, 130 (detailing a failed interdiction attempt during
the Clinton administration of the Chinese ship Yinhe).

% The S.S. Lotus (France v. Turkey) 1927 P.C.LJ. (ser. A) No. 10, at 25 (Sept. 7) (“[V]essels on
the high seas are subject to no authority except that of the state whose flag they fly.”). This
customary rule is now codified in Article 92 of the United Nations Convention on the Law of the
Sea, although the United States is not a party. United Nations Convention on the Law of the Sea
art. 92, Dec. 10, 1982, 1833 U.N.T.S. 397 [hereinafter UNCLOS] (“Ships shall sail under the
flag of one State only and, save in exceptional cases expressly provided for in international treaties
or in this Convention, shall be subject to its exclusive jurisdiction on the high seas.”).

100 This practice is not as common for aircraft.

101 This customary rule is now codified in Article 110 of UNCLOS. UNCLOS, supra note 99,
art. 110 (“[A] warship which encounters on the high seas a foreign ship . . . is not justified in
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Strategy announces its intention to use “the full influence of the United States,
and working closely with allies and friends, to make clear that all acts of
terrorism are illegitimate so that terrorism will be viewed in the same light as
slavery, piracy, or genocide: behavior that no respectable government can
condone or support and all must oppose.” ' Closely related to this issue is the
intention in the Security Strategy to strengthen nonproliferation efforts to
prevent rogue states and terrorists from acquiring the materials, technologies,
and expertise necessary to develop or employ weapons of mass destruction.
Though the emphasis is on existing regimes, such as arms control, multilateral
export controls, and threat reduction assistance, the Security Strategy also
asserts that, when necessary, interdiction of enabling technologies and
materials will be conducted. '®

Unfortunately, despite all its best efforts, the United States has been
unsuccessful in obtaining a United Nations Security Council Resolution
authorizing “all necessary means” to interdict terrorists or weapons of mass
destruction on the high seas or in international airspace.'® And there is
considerable opposition by many nations to the notion of interdicting vessels or
aircraft—even those engaged in transporting terrorists or weapons of mass
destruction—without the imprimatur of a Security Council Resolution. The

boarding it unless there is reasonable ground for suspecting that: (a) the ship is engaged in piracy;
(b) the ship is engaged in the slave trade . . . .”).

122 SECURITY STRATEGY, supra note 1, at 6.

10 Jd. at 14.

104 United Nations Security Council Resolution 1540 identified the proliferation of nuclear,
chemical and biological weapons as a threat to international peace and security; expressed the
Security Council’s “grave concern” over illicit trafficking in such weapons and the risk that non-
State actors could acquire, develop, traffic in or use them; and decided under Chapter VII that all
States shall refrain from providing support to non-State actors that attempt to develop or acquire
such weapons; but stopped short of authorizing “all necessary means” to interdict suspected
shipments of such weapons. S.C. Res. 1540, U.N. Doc. S/RES/1540 (Apr. 28, 2004). The most
forward leaning language that could be obtained in the Security Council was the call to all States
“to take cooperative action to prevent illicit trafficking in nuclear, chemical or biological weapons,
their means of delivery, and related materials.” Id. Further, despite efforts by the United States
to have the resolution endorse the Proliferation Security Initiative, it was passed in a version that
avoided any reference to or explicit support of the Initiative. Id.; William Hawkins, Timely
Leadership at U.N., WASH. TIMES, Mar. 14, 2005, at A16. Likewise, concerning terrorism, the
Security Council passed no less than 18 resolutions between 11 September 2001 and 4 August
2005 condemning terrorism and the threat posed by terrorism to international peace and security—
none of which authorized “all necessary means” to defeat, interdict or prevent future terrorist
attacks. See, e.g., S.C. Res. 1373, U.N. Doc. S/RES/1373 (Sept. 28, 2001) (calling upon all
states to exchange information and otherwise increase cooperation through bilateral and
multilateral arrangements); S.C. Res. 1368, U.N. Doc. S/RES/1368 (Sept. 12, 2001) (“Calls also
on the international community to redouble their efforts to prevent and suppress terrorist acts
including by increased cooperation . . . .”).
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December 2002 freighter So San incident brought that point home with
substantial publicity and fanfare.'®

Six months after the So San incident, on May 31, 2003, the President
announced the Proliferation Security Initiative, or PSI, a global effort to create
a “dynamic, creative and more proactive approach” to stop trafficking in
weapons of mass destruction, their delivery systems, and related materials to
and from states and non-state actors of proliferation concern worldwide.'® It
is rooted in the December 2002 National Strategy to Combat Weapons of Mass
Destruction,"” which identifies interdiction as an area for greater focus, and is
one method for states to engage in the “cooperative action” to prevent
trafficking in weapons of mass destruction unanimously endorsed by United
Nations Security Council Resolution 1540. Although initially criticized for
being introduced unilaterally and misunderstood as proposing interdictions
contrary to international law,'® PSI has over sixty cooperating nations, has

105 In December 2002, United States and Spanish forces seized the freighter So San, which U.S.
intelligence had tracked from a port in North Korea to the Indian Ocean. See, e.g., Kevin Drew,
Law Allows Search, But Does Not Address Seizure of Cargo, CNN.coM, Dec. 11, 2002, available
at http://www.CNN.com/law center; Tony Karon, SCUD Seizure Raises Tricky Questions,
TIME.cOM, Dec. 11, 2002, http://www.time.com/time/world/article/0,8599,398592.00.html; US
“Satisfied” by Yemeni assurances, BBC NEWS, Dec. 12, 2002,
http://news.bbc.co.uk/2/hi/middle_east/2568223.stm. The legal basis for the boarding was that
the vessel was flying no flag and, thus, lacked nationality. Drew supra; Karon supra; US Satisfied
supra. Fifteen Scud missiles were concealed beneath thousands of sacks of cement. Drew supra;
Karon supra; US Satisfied supra. The missiles did not appear on the ship’s cargo manifest. Karon
supra. Ultimately it was determined that the missiles had been purchased by the Government of
Yemen. See, e.g., Drew supra; Karon supra; US Satisfied supra. United States officials
eventually released the vessel and its cargo to Yemen, after receiving assurances that the missiles
would not be transferred to a third party. Drew supra; Karon supra; US Satisfied supra. White
House spokesman Ari Fleischer announced that while there was authority to stop and search, in
this instance there was no clear authority to seize the shipment of Scud missiles from North Korea
to Yemen. Drew supra. Therefore, the merchant vessel was released. Drew supra; Karon supra;
US Satisfied supra. One lesson learned from this incident was that had it not been for the vessel
appearing to be stateless, the United States and Spanish forces would have had no legal authority
to board it, thus emphasizing the need for a multilateral, cooperative effort to interdict vessels
suspected of carrying WMD parts, components, Or precursors.

106 Bureau of Nonproliferation, U.S. Dep’t of State, The Proliferation Security Initiative (PSI),
May 26, 2005, http://www.state.gov/t/np/rls/other/46858.htm.

07 THE WHITE HOUSE, NATIONAL STRATEGY TO COMBAT WEAPONS OF MASS DESTRUCTION
(2002), available at http://www.whitehouse.gov/news/releases/2002/12/WMDStrategy .pdf
[hereinafter WMD STRATEGY].

18 See, e.g., Samantha Maiden, Howard Begins Tour with Warning to North Korea, THE
ADVERTISER (Austl.), July 14, 2003, at 7 (quoting the official North Korean news agency, DPRK,
as saying that PSI is “a brigandish naval blockade” and “as dangerous an act as igniting a new war
on the Korean peninsula” and quoting unspecified North Korean sources as saying that any U.S.-
led blockade would be “terrorism in the sea and a gross violation of international law”); Nikki
Todd, Activists Hit Out at PSI Plans to Stop Weapons Trade, AAP NEWSFEED, July 9, 2003
(LEXIS, News Library, Wires File) (quoting Just Peace spokeswoman Annette Brownlie as saying
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conducted over twenty multi-lateral exercises, and has met with at least one
publicly-announced real-world success. '®

Perhaps the administration’s generally positive experience with the
PSI contributed to the willingness to emphasize international cooperation in the
Maritime Strategy, and the pride with which the Defense Strategy lauds the
progress that “the United States and its partners” have made in the war on
terrorism through an “unprecedented level of international cooperation” by
more than 170 countries. '

Finally, before moving to the final theme, it would be remiss not to
address one clear success of the Security Strategy’s distinctly American
internationalism—NATO’s development of the military capability and political
will to fully embrace out-of-area operations. The Security Strategy adopts a
slightly scolding tone when it addresses the actions NATO “must” take:
NATO “must develop new structures and capabilities to carry out [its
collective defense] mission under new circumstances;” NATO “must build a
capability to field, at short notice, highly mobile, specially trained forces
whenever they are needed to respond to a threat against any member of the
alliance;” NATO “must be able to act wherever [its] interests are threatened

U.S. blockades under the PSI would be “vigilante attacks on the high seas”); Rebecca Weiner,
Proliferation Security Initiative to Stem Flow of WMD Matériel, Center for Nonproliferation
Studies, July 16, 2003, http://www.cns.miis.edu/pubs/week/index.htm (follows “Proliferation
Security Initiative to Stem Flow of WMD Matériel—July 16” hyperlink under “Story Archives—
2003”). Even the State Department acknowledged that “some critics have questioned PSI’s
legitimacy.” Bureau of Int’l Info. Programs, U.S. Dep’t of State, Bolton Confident Proliferation
Security Initiative Is Legitimate, USINFO.STATE.GOV, Nov. 13, 2003,
http://usinfo.state.gov/xarchives/display.html?p = washfile-

english&y =2003&m=November&x=20031113180557yakcm0.8482935&t=usinfo/wf-
latest.html; see also Colin Robinson, The Proliferation Security Initiative: Naval Interception
Bush-Style, CTR. FOR DEF. INFO., Aug. 25, 2003,
http://www.cdi.org/friendlyversion/printversion.cfm?documentID = % 201667  (“[M]ost  states
believe at the moment that only a UN resolution can authorize interception and search on the high
seas, outside nations’ territorial waters, which would otherwise be piracy. Given the wide dismay
with many recent U.S. international initiatives, which have been viewed as unilateral and perhaps
unwise, the PSI is unlikely to gain such legal backing in the foreseeable future.”).

19 On the second anniversary of the announcement of PSI, Secretary Rice lauded the “quiet
cooperation” of the PSI partners that resulted in eleven successful efforts, including preventing the
transshipment of material and equipment to Iran’s missile, nuclear, and other WMD programs.
Condoleezza Rice, Secretary, U.S. Dep’t of State, Remarks on the Second Anniversary of the
Proliferation Security Initiative (May 31, 2005) (transcript available at
http://www.state.gov/secretary/rm/2005/46951.htm).

10 DEFENSE STRATEGY, supra note 3, at 1-2.
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creating coalitions under NATO’s own mandate, as well as contributing to
mission-based coalitions.” !

Much of this directive language reflects the skepticism with which the
Bush Administration viewed NATQO’s ability to engage in effective military
operations, based on observance of NATO’s cumbersome and convoluted
procedures during the Kosovo operation several years earlier. That skepticism
further explains why, despite welcoming NATO’s invocation of Article 5 of
the Washington Treaty, the Administration did not invite or encourage NATO
to send forces to Afghanistan in support of Operation Enduring Freedom.''?
Instead, NATO sent Airborne Warning and Control System (AWACS) aircraft
to the United States to participate with Canadian and United States forces from
the North American Air Defense Command (NORAD) in patrolling the skies
over North America. In this way, NATO was able to contribute to the defense
of the United States without sending its forces out of the traditional NATO
area of responsibility. '

Two years later, however, the United States welcomed the decision by
the North Atlantic Council to send forces to Afghanistan to lead the
International Security Assistance Force (ISAF). This decision reflected a
major change in NATO’s operational outlook and was a clear testament to the
leadership of the United States in convincing NATO allies that the future
security of the North Atlantic nations was dependent on developing the
operational capability to effectively contribute to secure conditions in areas
outside the immediate territory of the NATO countries. '

" SECURITY STRATEGY, supra note 1, at 25.

"2 Daniel S. Hamilton & Timothy Garden, Debate: Should NATO’s New Function Be Counter-
Terrorism?, NATO REVIEW, Summer 2002, at 16, 18 (Garden states: “The United Sates, burned
by the experience of Kosovo, chose to call on allies on a bilateral basis where they had something
useful to offer.”), available at http://www.nato.int/docu/review/pdf/i2_en review.pdf.

13 OFFICE OF THE ASSISTANT SEC’Y FOR PUB. AFFAIRS, U.S. DEP'T DEF., FACING THE FUTURE:
MEETING THE THREATS AND CHALLENGES OF THE 215" CENTURY 43 (2005), available at
http://www.defenselink.mil/pubs/facing_the future/facing_the future cOL.pdf [hereinafter
FACING THE FUTURE] (stating that after invoking Article 5 of the Washington Treaty, NATO
initiated Operation Eagle Assist, “flying NATO AWACS planes to defend American skies against
further terrorist attack”); Donald H. Rumsfeld, Secretary, U.S. Dep’t of Def., Remarks at the
NATO Air Base, Geilenkirchen, Germany (June 7, 2002) (transcript available at
http://www.defenselink.mil/speeches/2002/s20020607-secdef.html) (stating that NATO AWACS
aircraft logged over 4,300 hours in 367 operational sorties).

14 FACING THE FUTURE, supra note 113, at 41, 44 (“Realizing that the threats to its member states
are global rather than regional, NATO moved outside its traditional Treaty area and Europe for the
first time, taking responsibility for the International Security Assistance Force in Afghanistan . . .

).
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Theme 1V: Transform America’s National Security Institutions

“The major institutions of American national security were designed
in a different era to meet different requirements. All of them must be
transformed. "

The fourth and final theme of the Security Strategy is that America’s
national security institutions must undergo a major transformation to meet the
challenges of the post-9/11 world. That transformation is to be based in the
new Department of Homeland Security, the new U.S. Northern Command, the
first combatant command to include the continental United States in its area of
responsibility,'® and a “fundamental reordering” of the Federal Bureau of
Investigation.'”  Transformation—the “buzzword” for anyone seeking to
justify organizational changes, to procure new weapons systems, or to realign
functions and operations—has received much publicity.  Exactly what
transformation entails, however, is not completely clear. Perhaps the
Chairman of the Joint Chiefs of Staff says it best: “Transformation is a
continual process, not an end state. . . . It is as much a mindset and a culture
as it is a technology or a platform and at its heart is a willingness on the part of
the individual and the organization to embrace innovation and accept analyzed
risk.” '

A review of the Strategies reveals six major components of
transformation, each of which must be successful if the nation is to be more
secure: seamless homeland defense/homeland security; improved intelligence;
aggressive strategic communications; in-stride joint transformation; enhanced
decision superiority; and operations in the global commons. Each will be
discussed briefly in turn.

1. Seamless Homeland Defense/Homeland Security
The Security Strategy predicts that its comprehensive plan to secure

the homeland, which encompasses every level of government as well as
public/private sector cooperation, will result in emergency management

15 SECURITY STRATEGY, supra note 1, at 29.

16 Donald H. Rumsfeld, Secretary, U.S. Dep’t of Def., et al., Special Briefing on the Unified
Command Plan (Apr. 17, 2002) (transcript available at
http://www.defenselink.mil/transcripts/2002/t04172002_t0417sd.html)  (describing the 2002
Unified Command Plan, which contains some historic firsts, including the establishment of the
Northern Command, which assigns the continental United States to a combatant commander for
the first time).

7 SECURITY STRATEGY, supra note 1, at 6.

118 CHAIRMAN’S GUIDANCE, supra note 6, at 4.
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systems better able to cope, not just with terrorism, but with all hazards.'"
Unfortunately, recent events, in particular the aftermath of the disaster
response efforts to Hurricanes Katrina and Rita, have revealed in no uncertain
terms the extent of the gaps and seams between the Department of Defense and
the Department of Homeland Security that are latent within the Strategies—
gaps and seams which must be eliminated if the nation is to successfully
counter terrorist threats to the homeland in the future.

The problem is, as the Security Strategy recognizes, that the
distinction between domestic and foreign affairs is diminishing—events beyond
America’s borders may have a great impact inside them.'” Thus, the
traditional distinction between military operations in support of national
security outside the United States and law enforcement activities to counter
threats inside the United States has become blurred. The pressing question is:
Who is in charge of preventing and responding to catastrophic events, whether
terrorist attacks or natural disasters, within the United States?

The Defense Strategy and the Military Strategy envision a direct, in
addition to a supporting, role for the armed forces. The Defense Strategy
states: “At the direction of the President, the Department will undertake
military missions at home to defend the United States, its population, and its
critical infrastructure from external attack.”'?' The Military Strategy states:
“At home, the Armed Forces must defend the United States against air and
missile attacks, terrorism and other direct attacks. As necessary, the Armed
Forces will protect critical infrastructure that supports our ability to project
military power.” '

The Defense Strategy and the Military Strategy also envision a
supporting role for civil agencies and appear to view them as the first
responders of choice—reserving the military capabilities only for those
situations that overwhelm the capacity of civilian agencies.'” In fact, the
Defense Strategy commits to increasing the capabilities of local, state, and

19 SECURITY STRATEGY, supra note 1, at 6.

20 Jd. at 31.

12 DEFENSE STRATEGY, supra note 3, at 10.

122 MILITARY STRATEGY, supra note 4, at 10.

123 DEFENSE STRATEGY, supra note 3, at 10 (“In emergencies, we will act quickly to provide
unique capabilities to other Federal agencies when the need surpasses the capacities of civilian
responders and we are directed to do so by the President or the Secretary.”); MILITARY
STRATEGY, supra note 4, at 10 (“When directed, the Armed Forces will temporarily employ
military capabilities to support law enforcement agencies during special events. During
emergencies the Armed Forces may provide military support to civil authorities in mitigating the
consequence of an attack or other catastrophic event when civilian responders are overwhelmed. ”).
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federal “domestic partners” to improve homeland defense. The Department
seeks effective partnerships with domestic agencies charged with security and
consequence management in the event of significant attacks against the
homeland and, in doing so, seeks to improve their ability to respond
effectively.'*

The Maritime Strategy, however, offers a different vision, one that
transcends mere “cooperation” among agencies and foresees the integration of
the various layers of maritime security—the Armed Forces and federal,
regional, state, and local levels of law enforcement—to address national
security threats.'” The Maritime Strategy proposes “maritime security forces”
from both the Armed Forces and law enforcement agencies operating in
“mutually supporting and complementary roles.”'* These forces would have
a “high degree of interoperability, reinforced by joint, interagency,
international training and exercises to ensure a high rate of readiness, and
supported by compatible communications and, where appropriate, common
doctrine and equipment.”'”’ Agencies would be co-located wherever feasible
and operationally effective, and the resources from multiple agencies—
surveillance and reconnaissance assets, aircraft, ships, boats, land units, and
shore support facilities—would all be linked by an operational information
network and would operate jointly.'® Under this construct, it is possible that
not only would the Department of Defense operate in support of the
Department of Homeland Security and civilian law enforcement agencies, but
that the civilian side would also work in support of the military. This
approach is truly transformational and could significantly change interagency
relationships in the future. '

124 DEFENSE STRATEGY, supra note 3, at 15.

125 MARITIME STRATEGY, supra note 5, at 22.

126 Id

127 Id

128 Id

129 There could also be potential issues concerning the Posse Comitatus Act. The Posse Comitatus
Act, 18 U.S.C. 1385 (2000), was passed in 1878 in the context of the Civil War Reconstruction
period. It prohibited use of the military to “execute the laws.” See also, 10 U.S.C. 375 (2000).
Beginning with 9/11, there has been considerable interest in whether the act needs to be changed to
provide the President greater authority to use the armed forces in domestic situations. That
discussion resurfaced in the aftermath of the Katrina and Rita relief efforts. The issue is still
unsettled—both as a legal matter (whether a change to the law is necessary to provide the President
greater authority) and as a policy matter (whether it would be desirable to change the law). See,
e.g. Stewart M. Powell, Bush Considers Changes to Posse Comitatus Act, HOUS. CHRON., Oct. 2,
2005, at A18; Skelton: Rumsfeld Confirms DOD Has No Plans To Alter Posse Comitatus, INSIDE
THE PENTAGON, Oct. 13, 2005 (LEXIS, News Library); John Yoo, Editorial, Trigger Power,
L.A. TIMES, Oct. 2, 2005, at M5 (positing that a better defined and executed emergency plan and
stronger leadership at all levels of government is needed, not new laws).
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It is apparent from recent reporting, however, both before and after
the Katrina and Rita Hurricane relief efforts, that the roles of the various
departments are not clearly defined or agreed-upon, and it is unlikely the
Secretary of Homeland Security would warmly embrace the Maritime Strategy
proposal. For example, in early August 2005, it was reported that the U.S.
Northern Command had developed the “first-ever war plans for guarding
against and responding to terrorist attacks in the United States.”'*® Although
defense officials continued to stress that the Department of Defense would
largely play a supporting role, the plans nevertheless were described as “a
historic shift” for the Pentagon, because they contemplated that in some
situations the military would have to take charge if civilian resources became
overwhelmed.” The very next day, Secretary of Homeland Security Michael
Chertoff countered that: “The Department of Homeland Security has the
responsibility under the President’s directives to coordinate the entirety of the
response to a terrorist act here in the United States.”'*

Scarcely two months later, the debate began again as President Bush
called for increased authority for the military to respond to natural disasters in
extraordinary circumstances. In a little-noticed remark, however, the
President noted that the military “clearly” would become the lead agency in
case of a terrorist attack.'> Assistant Secretary of Defense for Homeland
Defense Paul McHale stressed a few days later that the Department of Defense
would not become the “first responders” except in the most catastrophic
events, but government officials have not decided what scope of disaster would
trigger a military response or what role exactly the military would play—lead
agency or a supporting role. Referring to terrorist threats such as chemical
and biological attacks on U.S. cities, Secretary McHale called for Congress
and federal agencies to develop clear guidelines for the military’s role.'**
These issues must be addressed and clarified soon if the “transformation” of
the country’s national security agencies is to have the positive effect
contemplated in the Security Strategy. Unclear lines of authority or

130 Bradley Graham, War Plans Drafted To Counter Terror Attacks in U.S., WASH. POST, Aug. 8,
2005, at Al.

131 Id

132 Nicole Gaouette, Chertoff Differs With The Military, L.A. TIMES, Aug. 9, 2005, at A10.

133 Ken Herman, Let GIs Run Storm Relief? ATLANTA J.-CONST., Sept. 26, 2005, at 1A; Bill
Sammon, Bush Offers Pentagon As ‘Lead Agency’ In Disasters, WASH. TIMES, Sept. 26, 2005, at
Al. These proposals also raise issues concerning the Posse Comitatus Act, as discussed supra
note 129.

134 Mark Mazzetti, Military Sees Limits To Role In U.S. Disasters, L.A. TIMES, Oct. 13, 2005, at
Al1l; Ann Scott Tyson, Pentagon Plans To Beef Up Domestic Rapid-Response Forces, WASH.
PosT, Oct. 13, 2005, at A4.
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uncertainty as to which agency is in charge would lead to disaster in the event
of another catastrophic attack.

2. Improved Intelligence

The Security Strategy denotes intelligence—and how it is used—as the
“first line of defense against terrorists and the threat posed by hostile
states.”'®  The Security Strategy calls for the transformation of existing
intelligence capabilities and the creation of new ones to keep pace with the
nature of current threats. Intelligence must be appropriately integrated with
defense and law enforcement systems and coordinated with allies and friends.
The Security Strategy announces several initiatives to strengthen intelligence
warning and analysis, to include strengthening the authority of the Director of
Central Intelligence, establishing a new framework for intelligence warning,
and developing new methods of collecting information. The initiatives
announced in the Security Strategy have now been augmented significantly,
and, in some, cases, superseded, by the Intelligence Reform and Terrorism
Prevention Act of 2004, which provides the framework for an even more
profound transformation of the intelligence agencies. *®

In the midst of transforming the intelligence community, however, it
must be kept in mind that the need is not simply for more intelligence, but for
better intelligence—actionable intelligence, as the Department of Defense
refers to it.'"” The Military Strategy makes clear that preventing future
surprise attacks will place increased demands on intelligence assets—not to
simply obtain more information, but to share the information they obtain with
other national security agencies in the U.S. Government. Information sharing,

135 SECURITY STRATEGY, supra note 1, at 30.

136 Intelligence Reform and Terrorism Prevention Act of 2004, Pub. L. No. 108-458, 118 Stat.
3638, amended by Pub. L. No. 109-13, 119 Stat. 231, 244, 306, 310, 316 (2005). The legislation
in part implements the recommendations of the National Commission on Terrorist Attacks Upon
the United States (the “9/11 Commission”) and responds to other recommendations for intelligence
reform to protect the United States against future attacks. It reorganizes the United States
Intelligence Community by, among other changes, creating an empowered Director of National
Intelligence and a National Counterterrorism Center and making a number of changes in
government structure, law enforcement, and security arrangements. H.R. Rep. No. 108-796, at
241 (2004), available at http://www.gpoaccess.gov/serialset/creports/intel reform.html.

137 The phrase “actionable intelligence” is not defined in the Department of Defense Dictionary of
Military and Associated Terms. JOINT CHIEFS OF STAFF, JOINT PUB. 1-02, DEPARTMENT OF
DEFENSE DICTIONARY OF MILITARY AND ASSOCIATED TERMS 3, 266 (12 Apr. 2001, amended
through 31 Aug. 2005), available at http://www.dtic.mil/doctrine/jel/doddict/ [hereinafter JOINT
PuB. 1-02]. The Army, however, has a “Task Force Actionable Intelligence” dedicated to
providing commanders and soldiers “a high level of situational understanding, delivered with
speed, accuracy and timeliness, in order to conduct successful operations.” Press Release, U.S.
Army, Actionable Intelligence relies on every Soldier (Apr. 13, 2004) (LEXIS, News Library).
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intelligence fusion, and collaborative planning among governmental agencies
will be necessary to effectively identify and prevent future attacks. '

As alluded to earlier on, one possible reason there have been so few
“preemptive” missions is the paucity of actionable intelligence linked with an
agile force and a rapid decision-making process to take advantage of time-
sensitive opportunities that arise. The Defense Strategy refers to the enabling
capability as “horizontal integration”—a fusion of operations and intelligence
and breaking down the institutional, technological and cultural barriers that
separate the two.'*  Horizontal integration, combined with better early
warning and “exacting” intelligence enhanced by competitive analysis will
contribute to an improved capacity to conduct rapid, precise operations.
“These missions,” according to the Military Strategy, “require exacting
analysis and synthesis of intelligence gathered by a combination of capabilities,
including human and technical collectors,” and generally involve coordinated
efforts with other government agencies and departments. '*

3. Aggressive Strategic Communications

The Security Strategy contains a brief reference to the State
Department’s lead role in managing bilateral relationships with other
governments, and promises to ensure the Department “receives funding
sufficient to ensure the success of American diplomacy.”''  American
diplomats must be able to interact equally adroitly with non-governmental
organizations and international institutions as well as governments, and they
must be prepared to help build police forces, court systems, legal codes, local
and provincial government institutions, and electoral systems. 2

More importantly, however, is the recognition that the United States
must adopt a different and more comprehensive approach to public information
if there is to be any hope at all of winning the global war on terrorism. As the
Security Strategy offers, the war on terrorism is not a clash of civilizations, but
it reveals the clash inside a civilization—a battle for the future of the Muslim
world.® This battle is a struggle of ideas, and it is an area where the United
States absolutely must improve its record and performance.

138 MILITARY STRATEGY, supra note 4, at 13.
139 DEFENSE STRATEGY, supra note 3, at 12.

140 MILITARY STRATEGY, supra note 4, at 13.
141 SECURITY STRATEGY, supra note 1, at 30.
“2 Id. at 30-31.

3 Id. at 31.
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A successful public information campaign must involve more than
merely providing information to the public. It requires a strategic
communications plan that is global in scope, in vision, and in execution and
that is focused on creating a global antiterrorism environment. The President’s
6 October 2005 speech to the National Endowment for Democracy largely
reflects this strategic view.'** Naming Karen Hughes as the Under Secretary
of State for Public Diplomacy and Public Affairs should also give added
impetus to this effort, though she appears to be fighting an uphill battle based
on her initial forays into the public domain.'* Importantly, however, such an
effort should be focused on more than simply repeating the U.S. position on
current issues. It must be about creating credibility and trust through honest,
fact-based dialogue and a commitment to building long-term relationships.

In the vision of the Military Strategy, developing and implementing a
strategic communications plan that will contribute to the creation of a global
antiterrorism environment is an aggressive effort in which the combatant
commanders must take a major role. The Military Strategy announces the
creation of Counter-Terrorist Joint Interagency Coordination Groups at five
regional and two global combatant commands for the purpose of enhancing
interagency integration and information sharing. The predecessors of these
groups have already served to dramatically increase information sharing across
the interagency community. They are additionally designed, however, to take
a proactive role in ensuring unity of themes and messages, accurately
confirming or refuting external reporting on United States operations,
countering adversary disinformation or misinformation, and reinforcing the
legitimacy of national goals. The Military Strategy exhorts the combatant
commanders to be actively involved in the development, execution, and
support of this strategic communications campaign. '*6

144 George W. Bush, President, U.S., President Discusses War on Terror at National Endowment
for Democracy (Oct. 6, 2005) (transcript available at
http://www.whitehouse.gov/news/releases/2005/10/20051006-3.html) (“The fifth element of our
strategy in the war on terror is to deny the militants future recruits by replacing hatred and
resentment with democracy and hope across the broader Middle East.”).

145 News reports from the region were critical of Secretary Hughes’ first trip to the Middle East.
See, e.g., Karen Hughes: Selling Bush to the World, WORLDPRESS.ORG, Oct. 8, 2005, available
at http://www.worldpress.org/Americas/2159.cfm.  Secretary Hughes is also taking over a
difficult bureaucracy that “is in disarray.” Stephen Johnson, The Heritage Found., Public
Diplomacy Needs a Commander, Not a Spokesman: WebMemo No. 869 (Sept. 30, 2005),
available at http://www.heritage.org/Research/NationalSecurity/wm869.cfm; Stephen Johnson &
Helle Dale, The Heritage Found., New Leadership, New Hope for Public Diplomacy: WebMemo
No. 688 (Mar. 15, 2005), available at
http://www heritage.org/Research/GovernmentReform/wm688.cfm.

146 MILITARY STRATEGY, supra note 4, at 24.
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This aggressive strategic communications plan is to be coupled with
other deterrence-related activities: supporting national and partner nation
efforts to deny state sponsorship, assistance, and sanctuary to terrorists;
denying safe haven to terrorists in failed states and ungoverned regions;
developing intelligence partnerships to take advantage of foreign expertise and
areas of focus; and emphasizing the willingness of the United States to employ
force in defense of its interests.'”’ Whether the U.S. Government is able to
execute a truly global strategic communications effort will depend largely on
whether the various national security agencies are committed to a
comprehensive, cooperative effort that marries the strengths of each agency
with the resources and personnel of the others to implement a single plan. To
date, the government has not been particularly successful in this area—time
will tell if the commitment reflected in the Military Strategy will prevail over
the inherently parochial interests of the various agencies.

4. “In-Stride” Joint Transformation

One component of the larger transformation of the national security
agencies discussed in the Security Strategy is the transformation of the military
into a truly joint force. Former Chairman of the Joint Chiefs of Staff, General
Richard B. Myers, has long viewed jointness as more than merely cooperation
and de-confliction; it is a seamless total force in which service components
repose trust and confidence in each other and in which the active, reserve, and
civilian components of the force are fully integrated.'*® Strengthened trust and
confidence will come by acknowledging the interdependence of the service
components and by developing concepts that reduce gaps and seams among the
various organizations.'” General Pace calls for an “interdependent” rather
than an “interoperable” force."® The goal for the force of the future is “full
spectrum dominance” —that is “the ability to control any situation or defeat any
adversary across the range of military operations.” !

Further, the transformation of the force to meet future global
challenges must continue “in-stride,” while the war on terrorism is prosecuted
to its completion.®® As the Military Strategy directs, “The Armed Forces
must remain ready to fight even as they transform and transform even as they
fight,” which will require innovative concept development, rapid prototyping,

7 Id. at 10-11, 24.

8 Id. at iv. The Military Strategy distinguishes enhancing the joint force from transforming the
armed forces. This author views the two initiatives as inextricably interrelated.

19 1d. at 23.

150 CHAIRMAN’S GUIDANCE, supra note 6, at 5.

151 MILITARY STRATEGY, supra note 4, at 23.

32 1d. atv, 6, 23.
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field experimentation, and organizational redesign.'” This desire for a rapid

turn of technology from concept to prototype to field testing to production
complements the Secretary of Defense’s view that long-standing business
processes within the Department must be transformed if the operational forces
are to be successfully transformed. '**

5. Achieving Decision Superiority

A fifth component of transformation entails developing the ability to
make decisions better and faster than an adversary. General Pace is careful to
point out: “Improved speed of decision is not the same thing as making hasty
decisions. Quality assessment is a critical element of an efficient decision
cycle. We must discriminate between speed and haste.”'* The Military
Strategy clearly reflects that distinction. For example, dynamic decision-
making that would allow commanders to attack time-sensitive and time-critical
targets is a complex process that brings together organizations, planning
processes, technical systems, and commensurate authorities to support
informed decision-making. Networked command and control capabilities and
a tailored common operating picture of the battlespace support and contribute
to that process. Networking must also provide increased transparency in
multinational operations and support the integration of other government
agencies and multinational partners into joint operations. '*°

Better intelligence, as discussed above, is a vitally important enabler
of decision superiority. Human collectors are critical to obtaining better
intelligence, because they “provide the ability to discern the intention of
adversaries and produce actionable intelligence for plans and orders.”'>” Once
information is obtained, however, it must be shared with all those who benefit
from, and can contribute to, awareness of the battlespace, including other
government organizations and allies. Decision superiority also requires highly
flexible and adaptive joint command and control processes. These processes
not only enable rapid and well-informed decisions, but also support the
military commander’s ability to “communicate decisions to subordinates,
rapidly develop alternative courses of action, generate required effects, assess
results and conduct appropriate follow-on operations. ” '

153 Id. at 6; see also CHAIRMAN’S GUIDANCE, supra note 6, at 5.
154 DEFENSE STRATEGY, supra note 3, at 10.

155 CHAIRMAN’S GUIDANCE, supra note 6, at 8.

156 MILITARY STRATEGY, supra note 4, at 20.

57 1d. at 19.

158 Id
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The difficulty of attaining this nirvana of interagency collaboration
and information sharing, agile and decisive decision-making, and responsive
and adaptive military forces is no doubt part of what is driving the Secretary of
Defense’s frustrations with the absence of concrete operations against
terrorism  world-wide. Such frustration likely precipitated Secretary
Rumsfeld’s recent appointment of General Wayne Downing, former
Commander of the U.S. Special Operations Command, to review that
command’s operations. The Secretary seeks to determine if Special Operations
Command is adequately equipped for rapid, precise operations to achieve
decisive results. =~ The Secretary’s frustration and General Downing’s
appointment have also likely precipitated a call from the current Commander,
General Brown, for his staff to develop “more innovative strategies to fight
terrorists.”'  Unfortunately, the answer does not lie within Special
Operations Command alone. To achieve the results the Secretary seeks will
require a far more collaborative, integrated, responsive interagency process
than currently exists—a process that is unlikely to develop without decisive
direction imposed by the President himself.

6. Operations in the Global Commons

As mentioned at the outset of this article, the complex, distributed,
ambiguous battlespace in which the national security agencies currently find
themselves demands that they operate in, through, and from the global
commons, and that they do so effectively.'® That is, U.S. access to and use
of the global commons must be assured, while hostile exploitation of these
areas must be denied to adversaries. The Strategies address a number of
initiatives that will enhance the nation’s ability to operate in the global
commons.

For one, cyberspace is viewed as a new “theater of operations”—akin
to the regional theaters of the combatant commanders in the Pacific, Europe,

159 Eric Schmitt, Review Is Set For U.S. Forces In Terror Fight, N.Y. TIMES, Oct. 19, 2005, at
A15; see Bradley Graham, Shortfalls Of Special Operations Command Are Cited, WASH. POST,
Nov. 17, 2005, at A2.

160 While it is important that the United States be able to operate freely in, through, and from the
global commons, this author is not enamored of the phrase “command of the commons” as a
military strategy. Traditionally, the United States has viewed freedom of navigation in the global
commons—the high seas, international airspace, and outer space—as essential to national security
and economic prosperity. The United States was one of the major proponents of the high seas
freedoms reflected in Article 87 of the United Nations Convention on the Law of the Sea. See
supra note 99 and accompanying text. Nevertheless, the phrase appears to be gaining acceptance,
at a minimum, within the Pentagon. “Command of the Commons” was the theme of a large U.S.
Air Force display in the Pentagon in May 2004 and the author has seen the phrase used in at least
one draft Department of Defense document.
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the Middle East, and North and South America. @ Within this theater,
information operations, both offensive and defensive,'®' are becoming a core
military competency and key to ensuring freedom of action across the
battlespace.'® Second, maritime domain awareness must be maximized to
support effective decision-making by establishing an intelligence enterprise and
a shared situational awareness capability. This capability will require an
integrated and robust maritime command and control system. '

Third, the Department of Defense will develop a new overseas
military posture, which will rely heavily on sea basing,'®* joint pre-positioned
equipment and stocks, expeditionary logistics, and more austere forward-
deployed facilities with enhanced reach-back capabilities to provide, for
example, intelligence support and battle damage assessments.'®® The global
commons are particularly important for this transformational concept, because
both sea basing and expeditionary logistics will rely on sealift, airlift, and the
ability of military forces to maneuver freely in the oceans and airspace of other
nations’ contiguous and exclusive economic zones.

Finally, though not primarily directed toward the global commons,
the Strategies assert that legal arrangements governing overseas posture and
activities must support greater flexibility; they must help, not hinder, rapid
deployment and employment of U.S. and coalition forces worldwide in a
crisis. Both the Security Strategy and the Defense Strategy emphasize that
American personnel must be protected from prosecution by the International
Criminal Court.'®® The State Department and the Department of Defense have
been embarked over the past several years on an aggressive strategy to
negotiate such protections'®™ and have successfully concluded at least 100

161 Information Operations consist of “actions taken to affect adversary information and
information systems while defending one’s own information and information systems.” JOINT
PUB. 1-02, supra note 137, at 259.

12 DEFENSE STRATEGY, supra note 3, at 13; MILITARY STRATEGY, supra note 4, at 19.

163 MARITIME STRATEGY, supra note 5, at 16.

164 Sea basing is envisioned as a system of systems—a flotilla of ships serving collectively as a
staging and sustainment area from which ground forces can launch attacks ashore in a
nonpermissive environment. Though no one knows exactly what the sea base will look like in any
detail, it will probably consist of a “network of ships providing offshore artillery fire, air support,
food, ammunition, and even a place to sleep for ground troops.” Dale Eisman, The Fleet of he
Future, VIRGINIAN-PILOT, Mar. 8, 2005, at Al. The CNO’s Guidance directs the Navy to further
develop the sea basing concept of operations in support of future expeditionary operations. CNO’S
Guidance, supra note 7, at 7

165 DEFENSE STRATEGY, supra note 3, at 19; MILITARY STRATEGY, supra note 4, at 17.

16 DEFENSE STRATEGY, supra note 3, at 20; SECURITY STRATEGY, supra note 1, at 31.

17 Known as Article 98 Agreements, from Article 98 of the Rome Statute, which provides: “The
Court may not proceed with a request for surrender which would require the requested State to act
inconsistently with its obligations under international agreements pursuant to which the consent of

94



Naval Law Review LII

agreements to date. In addition, the Defense Strategy supports legal
agreements that encourage responsibility-sharing between the United States and
its partners and provide legal protections for U.S. personnel deployed overseas
through status of forces agreements. '

The above examples demonstrate only a few of the many initiatives
the national security agencies are pursuing to enhance successful operations in,
from, and through the global commons.

The Future of the National Security Strategy

President Bush’s National Security Strategy is now three years old.
Judging from his 6 October 2005 speech to the National Endowment for
Democracy,'® his strategy for winning the global war on terrorism has not
changed significantly since September 2002. The October speech recalled the
horrific attacks of 11 September 2001 and noted a “new terror offensive”
unleashed by the recent attacks on London, Sharm el-Sheikh, and Bali. It set
forth a five-part strategy: preventing terrorist attacks before they occur;
denying weapons of mass destruction to outlaw regimes and their terrorist
allies; denying radical groups the support and sanctuary of outlaw regimes;
denying to the militants control of any nation which could be used as a home
base and launching pad for terror; and denying the militants future recruits by
replacing hatred and resentment with democracy and hope across the broader
Middle East.

If there is to be an updated national security strategy in the coming
months, however, a number of changes as discussed in this article would
improve the strategy, enhance its implementation, and clarify some
questionable issues for the international audience.

First, the strategy should more clearly define the concept of
preemption—what it is, under what circumstances it would be employed, and
how it would be implemented. Better yet, the entire concept of preemption
should be abandoned in favor of a clear and cogent discussion of the principle
of anticipatory self-defense as applied to the realities of today’s threats. As the
Security Strategy recognizes: “The greater the threat, the greater is the risk of

a sending State is required to surrender a person of that State to the Court, unless the Court can
first obtain the cooperation of the sending State for the giving of consent for the surrender.”
Rome Statute of the International Criminal Court, July 17, 1998, art. 98(2), U.N. Doc.
A/Conf.183/9%*, available at http://www.un.org/law/icc/statute/romefra.htm.

18 DEFENSE STRATEGY, supra note 3, at 19.

19 See Bush, supra note 144.
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inaction—and the more compelling is the case for taking anticipatory action to
defend ourselves . . . .”' Rather than getting bogged down in a discussion of
preemption, the strategy should focus on developing and explaining the
requirements for anticipatory self-defense.

Second, the strategy should provide a much clearer, though not
necessarily larger, role for the Department of Defense in domestic
operations—both in response to terrorist threats and in response to natural
disasters. If changes in authority are required, then changes in authority
should be sought. The gaps and seams that exist among the various
departments and agencies must be identified and addressed. @ Where
responsibilities and authorities are not clearly defined or where there is
duplication, ambiguity, or lack of focus, there must be clarity.'”!

Third, the strategy should sincerely commit to developing a more
rapid decision-making cycle with all that entails—including enhanced

170 SECURITY STRATEGY, supra note 1, at 15.

! The Chairman’s Guidance calls on the Joint Staff to undertake a fundamental assessment of its
organizational structure and seek improvements similar to those outlined in the text above.
CHAIRMAN’S GUIDANCE, supra note 6, at 7. General Pace calls this “organizational agility.” Id.
at 6-7. He also encourages the Joint Staff not to allow disagreements to prevent resolution of
problems. Id. at 8, 9-10. From this author’s experience, a classic interagency tactic to prevent
change is for agencies to insist on obtaining consensus before a proposal is allowed to move
forward. The result is that contentious issues never advance beyond the lowest-level functionaries
and change is never effected. General Pace also recognizes this tendency and cautions the Joint
Staff against it. “If we cannot reach agreement on an issue within a reasonable amount of time
then we must be comfortable indicating so to our seniors and move the issue forward. This is as
true for the action officer as it is for me. The key is to make sure that all are aware of the
disagreement and are prepared to address the issue as it moves forward. We must give primacy to
the objective and not the process.” Id. at 8. Unless this attitude prevails in the entire interagency
process, true change will never be forthcoming.
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intelligence, information sharing among domestic agencies and international
partners, clearer command and control procedures for all involved agencies,
greater interagency integration, and increased multinational cooperation. The
key to an agile and adaptive military force is an agile and adaptive decision-
making structure.

Finally, the strategy should provide for a more comprehensive
strategic communications plan that not only disseminates information but is
aggressively engaged in: countering misinformation and disinformation;
ensuring consistency in messages and themes; presenting the American
viewpoint; and, importantly, promulgating and explaining the legal rationales
supporting U.S. operations and activities in the global war on terrorism.
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CONFRONTING NOMADIC TERRORISM

Captain Morris L. Sinor, JAGC, USN (Ret.)
Commander Robin M. Blackwood, JAGC, USN (Ret.)"

I. INTRODUCTION

Terrorism! with an international flavor is not a new concept to
international law, but it has taken on a new form. Over the last 40 years or
so, extra-legal violence by protagonists in dispersed, small groups, or nodes,
to whom national borders are meaningless, and who communicate, coordinate,
and conduct their campaigns without a precise central command, has emerged
as the dominant terrorist threat.”> The actors may be of one nationality, living

* Morris L. Sinor is a retired United States Navy Judge Advocate, who completed his active duty
career as Legal Advisor to the Commander in Chief, Pacific Command. He subsequently had a
successful career in international telecommunications law. He received a J.D. from the University
of Nebraska School of Law in 1964 and an LL.M. in Ocean Law and Policy from the University
of Washington School of Law in 1978. Captain Sinor was assistant counsel to the Department of
Defense Commission on Beirut International Airport Terrorist Act in 1983. Robin M. Blackwood
is a retired United States Navy Judge Advocate, who completed her active duty career in the office
of the Legal Advisor to the Commander in Chief, Pacific Command. She subsequently had a
successful career in regulatory telecommunications law. She received a J.D. from Cornell Law
School in 1978 and an LL.M. in Ocean Law and Policy from the University of Washington School
of Law in 1983. The authors gratefully acknowledge the assistance of Richard J. Grunawalt,
Professor Emeritus, Naval War College, and Charles Garraway and Captain Jane Dalton, JAGC,
USN (Ret.), respectively, the previous and current Stockton Professors of International Law,
Naval War College, whose critiques of this paper were invaluable. All errors are our own.

! Definitions of terrorism are numerous. The U.N. Secretary General’s High-Level Panel on
Threats, Challenges and Change has proposed the following: “[TJerrorism [is] . . . any action, in
addition to actions already specified by the existing conventions on aspects of terrorism, the
Geneva Conventions and Security Council resolution 1566 (2004), that is intended to cause death
or serious bodily harm to civilians or non-combatants, when the purpose of such an act, by its
nature or context, is to intimidate a population, or to compel a Government or an international
organization to do or to abstain from doing any act.” U.N. High-Level Panel on Threats,
Challenges and Change, A More Secure World: Our Shared Responsibility,  164(d), U.N. Doc.
A/59/565 (Dec. 2, 2004) [hereinafter Secretary General’s Report].

2 Michele Zanini & Sean J.A. Edwards, The Networking of Terror in the Information Age, in
NETWORKS AND NETWARS: THE FUTURE OF TERROR, CRIME, AND MILITANCY 29, 30 (John
Arquilla & David Ronfeldt eds, 2001). Examples are numerous. The actors in the Madrid train
bombing have been described as radical, locally-based Moroccans funding their activities through
petty crime and narcotics dealing. Terrorists may have infiltrated much of Morocco’s hashish
trade, funding an aborted attack on a U.S. Navy ship in Gibraltar in 2002 and a suicide attack in
Casablanca in 2003. Dutch filmmaker Theo van Gogh is believed to have been killed in
November, 2004 by a member of a loosely knit Moroccan Muslim group influenced by al Qaeda,
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in another state or states, dispersed among various local populations, and
attacking targets indiscriminately, sometimes congregating for an action with
little commonality of purpose.?

Existing legal norms have proven inadequate for preventing or
limiting the spread of this insidious form of violence, which poses an
intractable puzzle for nation-states and international authorities dealing with it.
This paper examines some of the reasons why both municipal law and
international law have failed to provide an acceptable means for resolution. We
draw an analogy between transnational terrorism and the history of piracy
prior to the 20™ century, noting the nature and severity of the risks faced by
civilian populations and institutions.* We conclude that transnational terrorists
should be treated as common enemies of mankind and extraterritorial
jurisdiction should be authorized for their identification, apprehension and
disposition.  Further, we recommend specific enforcement mechanisms be
included in the language of multilateral instruments to ensure that an offended
state can obtain personal jurisdiction over a transnational terrorist when other
means fail.

II. THE RISE OF NOMADIC TERRORISM

Scholars have observed the global development of flat/horizontal
transnational organizations across every kind of interest group, > enabled by
the information revolution. Technological and organizational changes have
enhanced the power of small groups by allowing them to project ideas and
extend influence in seconds, to other like-minded groups, across vast

some of whose members trained in Pakistan or Afghanistan. James Graff, Morocco: The New
Face of Terror?, TIME, Mar. 21, 2005, at 46. More recently, bombings in London have
familiarized the public with young British men, with links to Pakistan and Somalia, bombing the
city’s transport system.

3 Another prime example is Abu Musab al-Zarkawi, who is Jordanian, operating in Iraq with
henchmen who are mostly Iraqi, but many of whom are common criminals and the unemployed.
Zarkawi was originally independent, but is now allied with Osama bin Laden, a Saudi who
currently operates from ungovernable areas of Pakistan, has his own funding, and has conducted
terrorist operations all over the world. Zarkawi has claimed responsibility for recent bombings in
Jordan and is believed to be a part of an alliance with an Algerian network targeting France.
Sebastian Rotella, Fundamentalism in French Workplace, L.A. TIMES, Nov. 26, 2005, at A3.

4 This is an analogy also drawn on by the White House in the National Security Strategy. THE
WHITE HOUSE, THE NATIONAL SECURITY STRATEGY OF THE UNITED STATES OF AMERICA 6
(2002), available at http://www.whitehouse.gov/nsc/nss.pdf.

> Examples include environmental, labor, anti-landmine, and narcotic trafficking. See John
Arquilla & David Ronfeldt, The Advent of Netwar (Revisited), in NETWORKS AND NETWARS, supra
note 2, at 1, 5, 15-16.
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distances.® This access and ability to move information via the Internet,
cellular phone, fax, and other emerging digital technologies has shifted the
most functional organizational form from hierarchy to network. The network
organization often includes small, dispersed units, or nodes, formed from
various groups that can deploy nimbly anywhere, anytime.” Such a networked
web has a relative advantage over a hierarchy because it can communicate,
develop, change, coordinate, regroup rapidly, and respond quickly, with no
regard for time or territorial boundaries.®

Thus, non-state actors are challenging states and institutions for
increased social, political, or economic influence. Cross-border operations
often are conducted through loosely-knit alliances of smaller groups with
strong social or ideological ties, but not necessarily with shared individual
goals.” They may or may not have leadership'® and usually, but not always,
operate without visible state sponsorship. Much, if not all, funding comes
from private sources or criminal activities.'!

6 Id.,; see also M. Cherif Bassiouni, Legal Control of International Terrorism: A Policy-Oriented
Assessment, 43 HARV. INT’'L L.J. 83, 87-88 (2002).

7 Arquilla & Ronfeldt, supra note 5, at 7-10. Groups also may adopt a hybrid hierarchic-network
approach.

8 See John P. Sullivan, Gangs Hooligans, and Anarchists—The Vanguard of Netwar in the Streets,
in NETWARS AND NETWORKS, supra note 2, at 99, 105, 111; Secretary General’s Report, supra
note 1 at 60 (“Al-Qaeda is the first instance—not likely to be the last—of an armed non-state
network with global reach and sophisticated capacity. Attacks against more than ten member states
on four continents in the past five years have demonstrated that Al-Qaeda and associated entities
pose a universal threat to the membership of the United Nations and the United Nations itself.”).

% See Zanini & Edwards, supra note 2, at 32-33. Typically, nomadic terrorist goals are not well
understood by outside observers, and the nodes may link themselves opportunistically to any
number of international causes to lend legitimacy to their activities. Chameleon-like, they appear
to be proponents of ideas (such as Palestinian statehood) that appeal to certain audiences. In the
Iragi environment, the stated goal of hostage beheadings varied from U.S. withdrawal of support
of Israel, to removal of allied forces from Iraq, to coercion of Iraqi nationals toward rejection of a
new local government. See also HARRIS O. SCHOENBERG, COMBATING TERRORISM: THE ROLE
OF THE UNITED NATIONS at 13, 15 (2003); but see MOHAMMAD-MAHMOUD OULD MOHAMEDOU,
HARVARD PROGRAM ON HUMANITARIAN POLICY AND CONFLICT RESEARCH, NON-LINEARITY OF
ENGAGEMENT: TRANSNATIONAL ARMED GROUPS, INTERNATIONAL LAW, AND THE CONFLICT
BETWEEN AL QAEDA AND THE UNITED STATES 17-19 (2005), http://www.hpcr.org/pdfs/Non-
Linearity of Engagement.pdf (arguing that Al Qaeda’s goals are clearly articulated but ignored by
the United States and its allies in order to paint Al Qaeda as irrational purveyors of violence).

0 See generally Louis Beam, Leaderless Resistance, SEDITIONIST, Feb. 1992,
www.louisbeam.com/leaderless.htm (discussing leaderless organizations).

I Zachary Abuza, Funding Terrorism in Southeast Asia: The Financial Network of Al Qaeda and
Jamaah Islamiya, 25 CONTEMPORARY SOUTHEAST ASIA 169 (2003); Ilias Bantekas, The
International Law of Terrorist Financing, 97 AM. J. OF INT’L L. 315 (2003).
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Ironically, the new network dynamic is a mutation of the well-
documented nomadic tradition, which has historically conflicted with the
territorially-defined state entity.'> For the nomadic mindset, no borders exist,
and confrontation with state-oriented culture is inevitable.”> Osama bin Laden
is an excellent example, claiming that Islam has no boundaries and Muslim
national states are artificial Western creations that separate the Muslim world,
perpetuating Western tyranny. Bin Laden is a literal nomad, who is not
attached to any territory on a permanent basis. The Al Qaeda organization is
composed of cells and groups all over the world that sustain links with
sympathetic governments and Islamic organizations with similar views. It
contests Western cultural concepts on ideologic, economic, and military
levels.

When such a nomadic network attacks, its units may swarm'> from
multiple directions in multiple modes, in apparent disarray. Traditional,
hierarchical, state actors are ill-equipped to respond quickly and effectively to
such chaotic assaults.

Today’s nomadic conflicts use information dissemination to shape
conduct and outcome. Nomadic adversaries emphasize media-oriented
measures intended to attract global attention and disorient the victim. These
measures are used in conjunction with, or instead of, coercion. Media reports
that generate insecurity in a society may be as potent a weapon as physical
destruction. '®

The availability of inexpensive weapons of enormous violence allows
these protagonists to stage occasional attacks of major destructiveness.'” The

2 SHAUL SHAY, THE RED SEA TERROR TRIANGLE: SUDAN, SOMALIA, YEMEN, AND ISLAMIC
TERROR, 175 (Rachel Liberman trans., 2005).

Bd.

4 Id. at 175-81; see also Ould Mohamedou supra note 9.

15 “Swarming is a seemingly amorphous, but deliberately structured, coordinated, strategic way to
strike from all directions at a particular point or points, by means of a sustainable pulsing of force
and/or fire, close-in as well as from stand-off positions.” Arquilla & Ronfeldt, supra note 5, at
12. It may be literal or “metaphorical,” as in a volley of emails or faxes. Id. Examples provided
are Chechen resistance to the Russian army and the anti-World Trade Organization “Battle of
Seattle.” Id.

16 Uncertainty among a population about the correctness of a government course of action may
undermine government policies such as the use of force. See id. at 1-2; Zanini & Edwards, supra
note 2 at 41-42 (describing the sophistication of these groups in perception management and
propaganda).

17 Car-bombs, shoulder-fired missiles, and chemical weapons (Japan subway attack) have been
used, among others. See, e.g., U.S. DEP'T OF DEF. COMM’N ON BEIRUT INT’L AIRPORT
TERRORIST ACT, OCT. 23, 1983, REPORT 98 (1983) (on file with author). (“The Federal Bureau of
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enormity of a violent attack will be on the front pages of every newspaper, and
Internet communication will speed information about an attack in one part of
the world to remote locations. The added publicity—often accompanied by
self-justifying press releases and claims of responsibility by the protagonists—
then attracts more disenfranchised participants in an increasing spiral of
violence, which is not geographically limited. '®

Political commentary on terrorist events by some news media and
public officials, couched in terms of traditional international law concepts,
adds confusion to the ongoing interactive process. Misstated and perhaps
misunderstood international legal principles, or a particular legal viewpoint
stated as undisputed fact, may become popularly perceived truth, favoring the
nomadic movement and disadvantaging the traditional hierarchy. The nomadic
terrorist model is in contrast to, or has evolved from, the “national liberation
movement” model, under which terrorists—warriors, guerilla fighters, or
revolutionaries, if you prefer—seeking freedom from state dominance focus on
attacking single states from within that state’s borders. ' Nomadic terrorism
is distinguishable from “national liberation movements.”? Nomadic terrorists
operate “in decentralized, flexible network structures”®' across state
boundaries in multinational nodes supported by multinational donors.”? No
single state contains the terrorist organization, which may opportunistically
utilize ungovernable areas and failed states as staging areas.” The pervasive
nature of these attacks dating back at least to the first World Trade Center
bombing in 1993 should cause a re-assessment of the methodologies for
handling them.

Investigation (FBI) assessment is that the [truck] bomb employed a gas-enhanced technique to
greatly magnify its explosive force which has been estimated at 12,000 pounds effective yield
equivalent of TNT.”). The truck bomb was the largest conventional blast ever seen by the
explosive experts and utilized bottled gas, readily available in every country throughout the world.
Id. at 99-100.

18 See Bassiouni, supra note 6, at 86 (referring to a “symbiotic” relationship between the media
and terrorists).

19 This model has caused so much dissension due to the “political offense” exception that even a
recognized/agreed definition of terrorism in world bodies has been impossible to achieve. The
Palestine Liberation Organization (PLO) pioneered modern transnational terror, but the PLO’s
goals are philosophically distinct from the hydra-headed set of goals of Al Qaeda, which may
include destruction of Western culture. See SCHOENBERG, supra note 9, at 22, 23, 61-62; but see
Ould Mohamedou, supra note 9, at 19.

20 Zanini & Edwards, supra note 2, at 32 (stating that many national liberation movements have
operated on a Marxist hierarchical model).

21 Id. Al Qaeda may have morphed from a hierarchic to a networked organization in the last few
years. Ould Mohamedou, supra note 9, at 15.

22 See Ould Mohamedou, supra note 9, at 14.

2 SHAY, supra note 12, at 177.
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III. THE DILEMMA

Nomadic terrorists operate outside of the “rule of law” and are
seldom within the control or reach of individual state governments. Usually
only an individual node will be within a single state’s jurisdiction and
destroying one node does little to disable the entire organization.?*
Accordingly, members of the United Nations generally do not admit to
supporting, condoning, training, or allowing nomadic terrorist groups to
organize, train, operate, or solicit funds within their borders.”

On point, the United Nations has passed numerous resolutions
requiring states to cooperate in the suppression of terrorism.? Arguably, if
nation-states had the ability to stop terrorists and terrorism within and across
their borders, terrorism would have been eliminated long ago.”” Even so,

2 See SHAY, supra note 12, at 184, 188 (noting that US actions against Al Qaeda have not affected
its worldwide cells).

%5 This is a departure from state practice involving national liberation-type movements, which often
set up the protagonists as Cold War proxies. See SCHOENBERG, supra note 9, at 66 fn. 82. Cuba,
for example, openly exported its revolution to Angola and other African states, supporting
“freedom fighters” against established regimes. However, SHAY supra note 12, discusses at
length Iran and Sudan’s support to global jihad.

2% For example, all nations are bound to comply with Security Council Resolution 1373, passed
after the 9/11 attacks, which requires them to refrain from, among other things: actively or
passively supporting entities or individuals engaged in terrorism; permitting commission of
terrorist acts; providing or permitting safe haven for terrorists; allowing terrorist financing; and
allowing movement of terrorists across borders. S.C. Res. 1373, U.N. Doc. S/RES/1373 (Sept.
28, 2001).

" Both the League of Nations and the United Nations have struggled with the threat of terrorism
and have sought ways to prevent and eliminate terrorist acts, with limited success. See, e.g.,
Convention for the Prevention and Punishment of Terrorism, opened for signature Nov. 16, 1937,
19 L.N.O.J. 23 (never entered into force); Convention on Offences and Certain Other Acts
Committed on Board Aircraft, Sep. 14, 1963, 20 U.S.T. 2941, 704 U.N.T.S. 219; Convention for
the Suppression of Unlawful Seizure of Aircrafts, Dec. 16 1970, 22 U.S.T. 1641, 860 U.N.T.S.
105; Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Sep.
23, 1971, 24 U.S.T. 564, 974 U.N.T.S. 177 [hereinafter Montreal Convention]; Convention on
the Prevention and Punishment of Crimes Against Internationally Protected Persons, Including
Diplomatic Agents, Dec, 14, 1973, 28 U.S.T. 1975, 1035 U.N.T.S. 167; International
Convention Against the Taking of Hostages, Dec, 17, 1979, T.I.A.S. 11,081, 1316 U.N.T.S.
205; Convention on the Physical Protection of Nuclear Material, Mar. 3, 1980, T.I.A.S. 11,080,
1456 U.N.T.S. 101; Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving Civil Aviation, Feb. 24, 1988, S. Treaty Doc. 100-19, 1589 U.N.T.S. 474; Convention
for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Mar. 10, 1988,
S. Treaty Doc. 101-1, 1068 U.N.T.S. 22 [hereinafter SUA Convention]; Protocol for the
Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located on the Continental
Shelf, Mar. 10, 1988, S. Treaty Doc. 101-1, 1678 U.N.T.S. 304 [hereinafter SUA II
Convention]; International Convention for the Suppression of Terrorist Bombings New York, Dec.
15, 1997, S. Treaty Doc. 106-6, 37 I.L.M. 249. Protocols amending the SUA Convention and
the SUA II Convention have just been finalized. Press Briefing, Int’l Mar. Org., Revised Treaties
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states have been unable to control the “traditional” national liberation forms of
terrorist activities under the current international rules and will be even less
successful in controlling nomadic terrorism. Use of municipal law to
prosecute and destroy nodes does not affect the viability of the whole network,
and even local prosecution is sometimes lacking.”® The unwillingness or
inability of a state to respond to actions of nomadic terrorists creates a fertile
breeding ground, ** evidenced by the frequent use of failed states, such as
Somalia, by terrorists for training sites or operational bases.*

Most major international conventions on terrorism rely on criminal
extradition for their effectiveness, but extradition has worked poorly in
practice.’  States have been reluctant to permit extradition for numerous
reasons, some totally unrelated to terrorist activities. The effect has been to
leave non-state terrorist actions in legal No-Man’s Land.*> Thus traditional
criminal law formulae have not worked to control the threat. Nation-states
will continue to be hamstrung by the new nomadic actors until this
circumstance somehow is changed.*

The dilemma for international law is that the concept of nomadic
terrorism defies effective action under the traditional rules. The protagonists
are operating under different rules not well understood by the Establishment
(whether it be nation-states or the United Nations). With the failure of state-

to Address Unlawful Acts at Sea Adopted at International Conference (Oct. 17, 2005) (available at
http://www.imo.org/home.asp (follow “NEWSROOM” hyperlink, then follow “Press Briefings”
hyperlink, then follow “2005” hyperlink)).

2 As in Rwanda and Yugoslavia, where judicial systems failed, requiring the establishment of
international tribunals through the mediation of the United Nations.

» See Christopher Greenwood, Terrorism: The Proper Law and the Proper Forum, in
INTERNATIONAL LAW AND THE WAR ON TERROR 353, 365-69 (Fred L. Borch & Paul S. Wilson
eds., 2003).

3 See SHAY, supra note 12, at 73 (The deterioration of a central government viewed as a window
of opportunity to develop an Islamic fundamentalist infrastructure.).

31 See W. Michael Reisman, International Legal Responses to Terrorism, 22 HOUS. J. INT'L L. 3,
22-30 (1999); see also David Rising, Germany frees terror suspect from prison, BOSTON.COM,
July 18, 2005,
http://www.boston.com/news/world/europe/articles/2005/07/18/germany_blocks_terror_suspect_e
xradition?mode =PF.

32 Ivan Shearer, The Limits of Coalition Cooperation in the War on Terrorism, in INTERNATIONAL
LAW AND THE WAR ON TERROR, supra note 29, at 275, 286-90 (discussing the
extradition/jurisdiction mismatch between civil and common law countries and the impediment to
extradition posed by potential imposition of the death penalty). When municipal authorities will
not act and international authorities cannot act because the actors are not proper subjects of
international law, the legal No Man’s Land is established.

3 States are perfectly capable of using these actors for their own ends. Thus the attempts to
control terrorism are in some cases only apparent. See Reisman, supra note 31, at 22-30.
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based solutions, the uncertain international status of the nomadic (criminal or
combatant) has defined much of the debate.

Modern international law is based on nation-states with territorial
authority and boundaries that can treat with one another to resolve disputes,
engage in intercourse and adopt agreements regularizing activities between the
states and their citizens.>* Traditionally, compliance has been induced through
the concept of reciprocity. When diplomacy fails or is reduced to armed
conflict, an extensive set of rules exists to limit and govern military activities,
authorized participants, and the capture, detention and interrogation of hostile
combatants. ¥’

When terrorists perpetrate major destructive actions, international
legal practitioners have attempted to fit both actions and actors into these
existing categories. In the past, some argued for recognizing terrorist groups
as legitimate non-governmental organizations and engaging them at the UN,
imposing state-like obligations. Self-interest then would require them to
relinquish terrorist ways.* The concept of co-option did not work with the
PLO, ¥ and is unlikely to work with the new protagonists, such as bin Laden,
whose objectives do not include becoming a party to the United Nations.
Regardless of whether bin Laden is the leader as the term is understood in a
hierarchical organization, any commitment given is likely to be ineffective.

Some have noted that the acts of nomadic terrorists have been
designed not to change a particular policy, as in the past, but to destroy the
“social and economic structures and values of a system of world public order,
along with the international law that sustains it.”* This view is consistent

3 Louls SOHN & THOMAS BUERGENTHAL, THE INTERNATIONAL PROTECTION OF HUMAN RIGHTS
1 (1973), quoting Hersch Lauterpacht.

3 See Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6
U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva Convention III] (containing several provisions
geared toward the protection of civilians and civilian property).

3% HEATHER A. WILSON, INTERNATIONAL LAW AND THE USE OF FORCE BY NATIONAL
LIBERATION MOVEMENTS 119-23, 160 (1988).

3 Chairman Arafat had the opportunity to establish Palestinian self-determination in exchange for
ending terrorism. Notwithstanding renouncing terrorism numerous times, he was unwilling or
arguably unable, to do so. See, e.g., G.A. Res. 3375 (XXX), U.N. GAOR, 30th Sess., Supp.
No. 34, U.N. Doc. A/L.768/Rev.l & Rev.1/Add.1 (Nov. 10, 1975) (inviting the PLO to
participate as representative of the Palestinian people in all Middle East efforts of the UN on an
equal footing with other parties); see also ALAN M. DERSHOWITZ, WHY TERRORISM WORKS:
UNDERSTANDING THE THREAT, RESPONDING TO THE CHALLENGE 57 (2002); Dennis B. Ross,
Yasir Arafat (Think Again), FOREIGN POL’Y, July-Aug. 2002, at 18-22.

3 Michael Reisman, In Defense of World Public Order, 95 AM. J. OF INT’L L. 833 (2002); see
also Philip G. Cerny, Terrorism and the New Security Dilemma, 58 NAVAL WAR C. REv. 11
(2005) (analyzing current developments as “neomedieval”).
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with the idea that the nomadic terrorist is a part of a larger culture war
(nomadics v. established order), of which the physical attacks are only a small
part. ¥

The “war on terror” analysis raises the issue of whether a state of war
can exist between one state and unincorporated groups of individuals spread
throughout multiple states, without territory or identifying marks and without a
territorial battle ground.*® In the past, some writers took the view that the lack
of an opposing state and identifiable combatants dictated the confrontation be
deemed domestic in nature and only subject to the municipal law of the state
where the conflict occurs. Such an approach, while recognizing the traditional
view that international law applies to nations and not to individuals, ignores the
multi-state reality of nomadic terrorism. It has the effect of limiting
enforcement to the prosecution of individual criminal acts in individual states,
with all the jurisdictional limits imposed by municipal laws. As we have seen,
this approach is ineffective for management of a transnational threat.*’ It
allows non-state actors to take advantage of their status to paralyze/neuter the
responses of the authorities.

A number of writers now argue that a state may use force in self-
defense under Article 51 of the United Nations Charter, without regard for
whether the adversary is a state or another entity.* It is not clear whether an
armed conflict follows if the other entity is not a state. The parties to a
conflict contemplated by the Geneva Conventions are states.** If an armed

¥ See SHAY, supra note 12. Millennial plots to destroy random targets, the massacre of
schoolchildren in Russia, and the assassinations in Iraq, including those of the United Nations
Secretary General’s representative, the CARE International chief, and the Egyptian diplomatic
envoy, support this point of view. See Egypt's envoy in Iraq killed, CNN.coMm, July 7, 2005,
http://www.cnn.com/2005/WORLD/meast/07/07/iraq. main/index.html; Leaders Condemn
'Hassan Murder', BBC NEWS, Nov. 17, 2004, http://news.bbc.co.uk/2/hi/uk_news/4018335.stm.

40 Reisman, supra note 31, at 11-12 (“[O]ne cannot, as an analytical matter, remove terrorism
from the field of armed conflict, because it is an irregular technique of armed conflict, sometimes
intentionally used as part of the ensemble of techniques that constitute contemporary Totalkrieg.
Terrorism is unlawful under the law of armed conflict, whether because of its explicit choice of an
illicit target or the context in which the terrorist operation is planned and carried out. This does not
mean that rational responses to terrorism must be or should always be military but only that one
should not rule out military responses a priori, by means of an unapprised definition”); but see
Ould Mohamedou, supra note 9, at 7, 12 (articulating Al Qaeda’s basis for asserting itself as a
state substitute in an armed conflict with the United States).

4 See Reisman, supra note 31, at 39-41 (discussing the refusal of U.S. courts to accept
jurisdiction of claims after the explosion of Pan Am Flight 103).

2 See, e. g., Michael Schmitt, Counter-Terrorism and the Use of Force in International Law, in
INTERNATIONAL LAW AND THE WAR ON TERROR, supra note 29, at 7.

4 See Geneva Convention III, supra note 35, arts. 2, 4(1), & 4(2); but see Protocol Additional to
the Geneva Conventions of 12 August 1949, and Relating to the Victims of International Armed
Conflicts (Protocol I) arts. 44 (3) & (4), June 8, 1977, 1125 U.N.T.S. 3 (the United States is not a
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conflict results from the Article 51 action, the rules of international
humanitarian law are activated.* This presents its own set of status difficulties
and in any event, does not resolve the dilemma of how to cope with the
nomadic terrorist.

The problem of the status of conflict participants who are not a part of
a recognized military group or militia but who occasionally engage in
hostilities was recognized throughout the 20" Century, but a resolution was
never codified, neither in the Hague nor in the Geneva Conventions.
Nomadics do not appear to qualify for POW status, and even if they do, the
determination of status is not effective to address the threat.* Today, the risk
posed by nomadic terrorists is greater than, but in many ways similar in nature
to, the previously recognized risks presented by spies, guerrillas and
saboteurs. Such individuals or groups who operate outside the principle of
distinction during hostilities present a unique danger to their opponent that
supports the recognition of the broadest set of responses to their activities. *6

Nomadic terrorists dress themselves as civilians, move in and out of
society and across borders without markings or identification, and are virtually

party) (expanding such eligible parties to a conflict to include national liberation movements that
comply with certain criteria).

4 Members of the regular armed forces, including militias and volunteer corps forming a part of
them, and civilians accompanying the armed forces are entitled to prisoner of war (POW) status
upon capture by the opposing forces. Geneva Convention III, supra note 35, arts. 4(A)(1) &
4(A)(4). Members of other militias and other volunteer corps, including organized resistance
movements belonging to a Party to the conflict qualify for prisoner-of-war status upon capture
provided they are commanded by a person responsible for their conduct, are uniformed or bear a
fixed distinctive sign recognizable at a distance, carry arms openly, and conduct their operations in
accordance with the law of armed conflict. Geneva Convention III, supra note 35, art. 4(A)(2).
Being neither part of the regular forces of a party to a conflict nor utilizing distinctive uniforms or
signs, nomadic terrorists do not fall within the codified definition of those entitled to POW status.
If terrorists are engaged in hostilities against a state and do not qualify for POW status, they are
subject to punishment under municipal law upon capture. Thus, subjection of the individual
terrorist to the laws of armed conflict under these circumstances is not productive.

4 Kenneth Watkin, Warriors Without Rights? Combatants, Unprivileged Belligerents, and the
Struggle Over Legitimacy, 2 HARV. PROGRAM ON HUMANITARIAN POL’Y AND CONFLICT RES.
OCCASIONAL ~ PAPER  SERIES,  Winter 2005, at 21-22, 26, available at
http://www.hpcr.org/pdfs/OccasionalPaper2.pdf (last visited December 21, 2005) (noting
codification gaps on this issue dating from the 1907 Hague Conferences and continuing currently).
Although some effort to address this form of combatant was undertaken in Protocol I, that effort
was seriously flawed.

4 Richard R. Baxter, So-Called “Unprivileged Belligerency”: Spies, Guerrillas, and Saboteurs, 28
BRIT. Y.B. INT’L L. 323, 343 (1951) ("International law deliberately neglects to protect
unprivileged belligerents because of the danger their acts present to their opponent. The peril to
the enemy inherent in attempts to obtain secret information or to sabotage his facilities and in
attacks by persons whom he cannot distinguish from the peaceful population is sufficient to require
the recognition of wide regulatory powers.").
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impossible to identify from the general population. Not only are they
indistinguishable, their targets are frequently other civilians and civilian
objects, making it more difficult to mount a defense against such attacks.*’
Their activities render the structure and rules of targeting based upon the dual
distinctive classes of combatant and civilian impractical and futile.*® Using
civilian status in order to attack civilians, they distort and corrupt the entire
work of international law that focuses on protecting civilians.*

IV. TOWARD A NEW APPROACH

The old rules are not working, but most commentators are still trying
to force nomadic terrorists and their activities into the existing framework,
usually based on a status argument. As discussed above, the nomadic form is
qualitatively and philosophically distinct from other forms of terrorism. The
nomadic terrorist has opportunistically exploited the resources and structure of
modern society, particularly in unregulated areas and where gaps in
government institutions occur, to create a new and previously unknown type of
threat.

Because the “war” is between cultures and is much broader than
physical attacks,” nomadic terrorism should not be categorized across the
board as automatically activating the laws of armed conflict.”® These actors
create an environment in which military response may be difficult (or need
augmentation). ** The interest of a nation in containing and thereby limiting

47 Secretary General’s Report, supra note 1, § 18 (“Global economic integration means that a
major terrorist attack anywhere in the developed world would have devastating consequences for
the well-being of millions of people in the developing world. The World Bank estimates that the
attacks of 11 September 2001 alone increased the number of people living in poverty by 10
million; the total cost to the world economy probably exceeded 80 billion dollars. These numbers
would be far surpassed by an incident involving nuclear terrorism.”).

48 See Watkin, supra note 45 (noting that the distinction between combatants and civilians is only
as effective as the certainty with which the term “combatant” is defined).

4 SCHOENBERG supra note 9, at 61 (discussing the failure of many human rights advocates to
recognize that the threat to human rights from terrorists is just as serious as the threat to human
rights from counter-terrorist actions and arguing that this double standard is attributable, at least
partially, to a failure to extend accountability to private actors who are using violence on the same
scale as military personnel carrying out military dictates of a state).

0 Ould Mohamedou makes the case that Al Qaeda has substituted itself for the weak sovereignty
of Arab states to pursue a next-generation “war” for identified political goals. See Ould
Mohamedou, supra note 9, at 9. If this is Al Qaeda’s intent, recognition of this “war” by states
would not seem to be in their best interest. See Adam Roberts, The Laws of War in the War on
Terror, in INTERNATIONAL LAW AND THE WAR ON TERROR, supra note 29, at 175-76, 184-87.

31 See Roberts, supra note 50, at 184-87.

52 Law enforcement may function more flexibly and pervasively in local communities; may be a
more acceptable coercive authority in those communities; is not bound by the requirement of
distinctive uniform; has its own intelligence-gathering apparatus; and is appropriately involved
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the impact of war on its citizens and resources, the basis for most rules of
international law relating to armed conflict, dictates that anticipatory and pre-
emptive self-defense should be available options.® In a given set of
circumstances, however, the military option may not be the most effective
means to achieve the goal.>

A state victimized or about to be victimized by nomadic terrorism
needs the maximum number of available responses at its disposal, whether
military, political, economic or social in order to develop the “ensemble of
techniques that constitute contemporary Totalkrieg.”> A state will only have
this ability if it acts with the support of the international community> because
nomadic terrorism is beyond the management capacity of any state, even a
superpower.  Neither the military option nor mere law enforcement is
sufficient. =~ While extradition can be a useful tool in the ensemble, the
conflicted and complex nature of state relationships has not allowed it to be
more than a percentage part of the solution.*’

V. UNIVERSAL JURISDICTION
Maximum jurisdiction must attach to nomadic terrorists, regardless of

where they may flee or be found. Any new regime will define what actions
will be considered nomadic terrorism.*® Such agreed actions must be subject

when domestic laws have been violated. See Bassiouni, supra note 5; Watkin, supra note 45, at
66; Kenneth Watkin, Controlling the Use of Force: A Role for Human Rights Norms in
Contemporary Armed Conflict, 98 AM. J. INT’'L L. 1 (2004). Other options may be available as
well.

33 See Rein Miillerson, Jus ad Bellum and International Terrorism, in INTERNATIONAL LAW AND
THE WAR ON TERROR, supra note 29, at 75, 116.

5% See Greenwood, supra note 29 (noting that elevating a terrorist organization to the status of a
belligerent is to confer upon it an international status to which it is not entitled and to suggest “a
degree of equality”; that a state engaged in an armed conflict must conduct its operations via its
military, limiting its options to use other enforcement entities; and that the law of armed conflict
may result in declarations of neutrality with the potential for serious consequences).

55 Reisman, supra note 31, at 12.

% Traditionally, international law is based on states foregoing specified rights. In this instance,
states should receive international authorization beyond the standard authority of individual states,
i.e., international law would be enabling rather than proscriptive.

57 See Greenwood, supra note 29, at 365-69; Shearer, supra note 32, at 286-90; compare Top al
Qaeda Suspect Given to U.S., CNN.coM, June 6, 2005,
http://www.cnn.com/2005/WORLD/asiapcf/06/06/pakistan.libbi/index.html (discussing the
successful extradition to U.S. custody by Pakistan of recently captured Al Qaeda operators,
including Abu Farraj al-Libbi), with Rising, supra, note 31 (describing a case in which a German
court released a terror suspect, holding that the European Union-wide warrant under which he was
arrested was contrary to the German Constitution).

8 Some progress is being made toward effectively defining terrorist offenses in international
instruments. International Convention for the Suppression of the Financing of Terrorism arts. 13-
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to universal jurisdiction,” so that any state apprehending any actor for an

agreed offense could itself take action under its own domestic laws or deliver
the actor to a jurisdiction of its selection.

The principle of universal jurisdiction is already applied (at least
theoretically) by the international community to a number of acts considered
hostis humani generis (common enemy of mankind)® in addition to the
quintessential universal jurisdiction offense: piracy.® The principle is based
on a common belief that certain crimes are so heinous and so widely
condemned that any state that captures an alleged perpetrator may prosecute on

14, Dec. 9, 1999, G.A. Res. 54/109, Annex, U.N. Doc. A/RES/54/109/Annex, 39 I.L.M. 270
(2000) (containing a provision specifically precluding a refusal extradition of suspects on the basis
of “political offense” and “fiscal offence” exceptions).

59 See UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES
UNDER INTERNATIONAL LAW (Stephen Macedo ed., 2004) (discussing all aspects of universal
jurisdiction principles). In any case activating universal jurisdiction, international law purports to
regulate individuals as well as states. Anne-Marie Slaughter, Defining the Limits: Universal
Jurisdiction and National Courts, in UNIVERSAL JURISDICTION, supra, at 168, 172, 184. It is
most effective in practice when supported by enabling legislation that clearly grants extraterritorial
authority over the offense, as well as a defined underlying municipal criminal violation. M.
Cherif Bassiouni, The History of Universal Jurisdiction and Its Place in International Law, in
UNIVERSAL JURISDICTION, supra, at 39, 45-47 (articulating how the underlying municipal
violation, which comprises a distinct offense, may be the basis for a conviction even if the
international offense cannot be proven).

% RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 404 cmt. a (1987) (“Universal jurisdiction is
increasingly accepted for certain acts of terrorism, such as assaults on the life or physical integrity
of diplomatic personnel, kidnapping, and indiscriminate violent assaults on people at large.”);
Stephen Macedo, Introduction to UNIVERSAL JURISDICTION, supra note 59, at 1, 4; see also
Colleen Enache-Brown & Ari Fried, Universal Crime, Jurisdiction and Duty: The Obligation of
Aut Dedere Aut Judicare in International Law, 43 MCGILL L.J. 613 (1998) (presenting an
argument for the existence of a general duty to extradite or prosecute perpetrators of universal
crimes irrespective of the context in which they occur, to include the duty of non-asylum); Eugene
Kontorovich, The Piracy Analogy: Modern Universal Jurisdiction’s Hollow Foundation, 45 HARV.
INT’L L.J. 183 (2004) (critiquing the theory that acts of a certain level of heinousness are subject
to universal jurisdiction); but see Reisman, supra note 31, at 56, (“Yet there has been great
reluctance to extradite terrorists so that they can be tried in states that are pursuing them. Until
now, the international conventions that have been concluded are all extradition treaties based on
the principle of aut judicare aut dedere.”).

1 U.S. courts recognized this principle, as applied to piracy, in the early 19th century. Adam W.
Wegner, Note, Extraterritorial Jurisdiction under International Law: The Yunis Decision as a
Model for the Prosecution of Terrorists in U.S. Courts, 22 LAW & POL’Y INT’L BUS 409, 421
(1991).  While universal jurisdiction over piracy originally developed under customary
international law, states eventually entered into treaties prohibiting such acts and stipulating what
actions capturing states could take. Wegner, supra, at 421. The current codified definition of
piracy is quite narrow. See United Nations Convention on the Law of the Sea art. 101, Dec. 10,
1982, 1833 U.N.T.S. 397. However, the history of piracy demonstrates a wide variety of factual
variations that provide useful analogies to current nomadic terrorism. See ALFRED P. RUBIN, THE
LAw OF PIRACY 317-19 (1988). Rubin’s definitive analysis demonstrates the extraordinarily
complex history of the terms “pirate” and “piracy”.
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behalf of all humanity, without a nexus between criminal and prosecuting
state. Accordingly, pirates, and actors similar to or analogized to pirates,®
have long been excluded from the protections of the law of armed conflict and
may be subjected to either military or law enforcement suppressive action.

As noted previously, the struggle with those who hide among civilians
but occasionally return to hostile activity is not new. As early as the U.S.
Civil War, such actors were analogized to pirates. This can be found in the
Lieber Rules of 1863, which are recognized as being perhaps the first
codification of laws for the conduct of hostilities and treatment of captured
combatants. Even then, military doctrine was deemed inadequate to account
for combatants hiding among civilians. In any event, the Lieber rules
authorize treating such “combatants” as pirates. **

The piracy of the 18" and 19" centuries had important similarities to
current nomadic terrorism.* Pirates were usually private parties operating
beyond the pale of any nation-state—but as now, states sometimes supported
their activities. Their targets were civilians and civilian enterprises. They
frequently pretended to be one nationality or another in order to lure their
potential targets to draw close prior to attack, creating a chaotic situation
difficult to handle under the established order. Their bases of operations often

62 Baxter, supra note 46, at 337 fn. 4. Baxter dismisses the suggested analogy of guerrillas and
spies with pirates because most of the former act from allegiance to a sovereign and not for private
motives.

3 ADJUTANT GENERAL’S OFFICE, WAR DEP’T, GEN. ORDERS NO. 100, INSTRUCTIONS FOR THE
GOVERNMENT OF ARMIES OF THE UNITED STATES IN THE FIELD para. 82 (24 Apr. 1863),
reprinted in THE LAWS OF ARMED CONFLICTS 3 (Dietrich Schindler & Jiri Toman eds., 2004) On
April 24, 1863, President Abraham Lincoln signed General Orders No. 100, promulgating the
Instructions for the Government of Armies of the United States in the Field, (Lieber Code). Article
82 provides:

Men, or squads of men, who commit hostilities, whether by fighting, or
inroads for destruction or plunder, or by raids of any kind, without
commission, without being part and portion of the organized hostile army,
and without sharing continuously in the war, but who do so with intermitting
returns to their homes and avocations, or with the occasional assumption of
the semblance of peaceful pursuits, divesting themselves of the character or
appearance of soldiers—such men, or squads of men, are not public
enemies, and therefore, if captured, are not entitled to the privileges of
prisoners of war, but shall be treated summarily as highway robbers or
pirates.

Id.

% Douglas R. Burgess, Ir., Piracy Law as a Weapon in the War on Terror, A.B.A. NAT'L SEC. L.
REP., June 2005, at 3, 3-6; G. Edward White, The Marshall Court and International Law: The
Piracy Cases, 83 AM. J. INT’L L. 727, 727-35 (1989).
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were located in uninhabited or isolated areas beyond the reach of local
authorities or in areas where the government tacitly supported their operations
or was unable or unwilling to stop their activities.® All civilized nations had
an interest in eliminating their activities.®® The characteristics that made the
sea free for all travelers made it vulnerable to piracy and not susceptible to
regulation by individual states. The absence of geographic boundaries on the
high seas; the eternally changing character of the environment; and the high
probability that perpetrators would flee and not be brought to justice at the
municipal level, made enforcement through “the law of nations” the only
practical approach.

A common statement is that extraterritorial jurisdiction to prosecute
pirates historically attached only on the high seas. On its face, the statement is
correct; a state has sovereignty over its territorial waters and land mass.
However, the statement is an oversimplification. The history of 18" and 19"
century efforts to suppress piracy was fraught with the same kinds of
frustrations encountered in today’s world. In 1755 and 1756, the British
suppressed an Indian pirate enterprise that had operated outside the control of
the Indian government for over fifty years. In 1813 the United States sent
marines to destroy a pirate base in the Malay archipelago after a U.S. flagged
ship was seized. In 1849 the British destroyed the Borneo bases of a major
pirate enterprise that had operated with the consent of the local sovereign.®’
Just as today, private violence occurred in areas not controlled by states or
over which states could not or would not assert control. The failure of states
to act in the historic cases was deemed an abrogation of sovereignty allowing
the suppressing state to treat the area as non-sovereign and intervene directly.®®

Pirate activities were crimes against nations separate from the
municipal law of any single country.” Pirates could be pursued beyond the
jurisdictional limits of an individual state and could be tried by any authority
that caught them or could be turned over to another jurisdiction for trial. The
trial could be summary in nature. This development may have occurred
because states felt that “[n]on-state actors caus[ing] damage equivalent to that

85 See White, supra note 64, at 729-30.

% Until the late 18™ century, most major European powers in fact encouraged and supported piracy
as a means of undercutting other states. However, by the end of the 18" century, this support,
which generated problems for the state sponsors, had ceased, and suppression efforts began in
earnest. JANICE E. THOMSON, MERCENARIES, PIRATES, AND SOVEREIGNS: STATE-BUILDING AND
EXTRATERRITORIAL VIOLENCE IN EARLY MODERN EUROPE 107-16 (1994).

7 Id. at 113-14.

®Id. at 116.

% RUBIN, supra note 61, at 317-19.
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of an aggressive nation must not be allowed to hide behind their status as non-
state actors.”

The history of state enforcement actions against piracy demonstrates
that states struggled with issues similar to those now encountered in the
struggle with nomadic terrorism. For example, the record contains much
discussion of the ragged boundary between crime and belligerent activities.”
One of the series of early U.S. Supreme Court piracy cases, U.S. v. Klintock,
stands for the conviction of the Marshall Court that:

[Plersons on board of a vessel not at the time belonging to
the subjects of any foreign power, but in possession of a
crew acting in defiance of all law, and acknowledging
obedience to no government whatever, . . . [are] punishable
in the Courts of the United States. Persons of this
description are proper objects for the penal code of all
nations . . . . who by common consent are equally amenable
to the laws of all nations.”

Similarly today, the irrelevance of geographic boundaries, eternally
changing character of the borderless environment, high probability that
perpetrators can evade capture and justice, and the character of cyberspace
and instant communications have made the world vulnerable to nomadic
terrorism. As in the case of piracy, territorial-based solutions are
frustrated by nomadic terrorists, who frequently are “acting in defiance of
all law” and utilizing ungovernable areas and failed states to avoid
obedience to any government. They are “equally amenable to the laws of
all nations” and only such an international solution can effectively grapple
with them.

In Klintock, Marshall applied a United States statute to acts of piracy
committed where neither the pirate nor the victims were U.S. nationals.
Similarly, subjecting nomadic terrorist acts to a piracy-like universal
jurisdiction regime with a proper foundation would provide needed flexibility.
Military action would be authorized, when appropriate, along with other law

" Michael Novak, Just Peace and the Asymmetric Threat: National Self-Defense in Uncharted
Waters, 27 HARV. J.L. & PUB. PoL’Y 817, 829 (2004).

" RUBIN, supra note 61, at 272.

2U.S. v. Klintock, 18 U.S. (5 Wheat.) 144, 152 (1820).
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enforcement measures,” to create a more seamless, cross-functional capability
against a multi-faceted adversary.

VI. A NEW APPROACH

Many terrorist acts are already prohibited by customary international
law as codified in the numerous international conventions cited above. These
conventions are the recognized starting point for agreement on inclusion of
terrorist acts in a universal jurisdiction regime.” But as we have seen, merely
giving an international criminal categorization to an activity is not an effective
means of overcoming the threat.” An actuating link must be created between
the international criminality and the use of force to suppress it. Many of the
international conventions allow for enforcement mechanisms in the nature of
universal jurisdiction where allowed by national law. Some even oblige states
to prosecute offenders if they are not released to another state for
prosecution.”®  Unfortunately, none explicitly provides for a streamlined
procedure to obtain personal jurisdiction over a terrorist protagonist when
other, more traditional means, have failed.”’

The lack of an international enforcement mechanism reflects the
unwillingness of states to commit to a regime that might disrupt world order.
But where the adversary is already undermining world order, effective
response is critical. The world community must reach consensus on and
codify the right of a state, as an integral part of its actions in self-defense, to
take control of a nomadic terrorist outside of its own territory. Thus, if a state
in whose territory a nomadic is located cannot or will not effectively carry out
the enforcement obligation or extradite, the "pursuing" state must have the
agreed right to enter the territory of the inactive state and seize the nomadic
terrorist.” This right would echo the piracy suppression actions historically

3 The panel of scholars who recently proposed the Princeton Principles of Universal Jurisdiction
did not include acts of terrorism in its list of actions to which universal jurisdiction ought to be
applied. However, there was sensitivity about the serious international character of these acts.
PRINCETON PROJECT ON UNIVERSAL JURISDICTION, PRINCETON PRINCIPLES OF UNIVERSAL
JURISDICTION, reprinted in UNIVERSAL JURISDICTION, supra note 59, at 21, 31.

™ The Secretary General’s Report leans in this direction but makes no meaningful
recommendations about how the content and consensus of these conventions might be leveraged
into meaningful action against the threat to world order. See Secretary General’s Report, supra
note 1.

5 Watkin, supra note 45, at 4-6.

76 See, e.g., Montreal Convention, supra note 27; SUA Convention, supra note 27.

7 Even the international terrorism convention currently under consideration does not take the next
step of authorizing such jurisdiction.

8 Abductions are disfavored in international law. State practice in this area often is associated
with seizing persons for violations long after the fact, when they pose no further immediate threat,
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pursued when sovereigns failed to fulfill their obligations to suppress pirates
bases located in their territories.” It is also analogous to the right of a
belligerent in time of war when a neutral nation fails to prohibit the use of
neutral territory as a sanctuary or base of operations by another belligerent. *

Such a streamlined procedure for obtaining personal jurisdiction is
critical where nomadics are utilizing areas subject to ineffective government or
no government at all. In most such circumstances, the breakdown of
sovereignty justifying the action is well-documented, as in the historic piracy
cases. Principles of reciprocity and consultation will govern interactions by
effective sovereigns in most circumstances. Once the nomadic terrorist actor
is captured, the state may exercise jurisdiction under its own national laws or
convey the terrorist to another state for adjudication.

States, including the United States, must facilitate the implementation
of universal jurisdiction over nomadic terrorists by enacting domestic
legislation to apply universal jurisdiction to nomadic terrorist acts.®® With
individual legal frameworks in place, multilateral discussions can develop and
codify mechanisms for multi-jurisdictional cooperation, undertaking of joint
operations, and procedures for resolving conflicts that may arise. Standing,
mandatory obligations to apprehend, prosecute or extradite must be clearly
articulated in the resulting agreements and in implementing national statutes.
The obligation must include supplementary enforcement language as discussed
above to ensure success where the numerous attempts to codify counter-
terrorism obligations have failed.

State concerns about disruptions caused by enforcement rights are not
trivial, and multilateral agreements must ensure enhanced communication and

although their crimes may have been of the most heinous variety. The seizure of terrorist actors
by a state’s military as a part of an action in self-defense, when they still pose an immediate threat
to the state’s citizens, falls into an entirely different category. The U.S. has occasionally seized
suspects extraterritorially, commencing with Fawaz Yunis in 1987, taken into custody on the high
seas. Subsequent incidents within the territory of other states have normally occurred with the
concurrence of the host state.

" Even today, piracy often occurs in areas with no effective governments. Recent pirate attacks
off the coast of Somalia, a country with no effective government, demonstrate the immediacy of
this problem.

80 See OFFICE OF THE CHIEF OF NAVAL OPERATIONS ET AL., DEP’T OF THE NAVY, NWP 1-14M,
THE COMMANDER’S HANDBOOK ON THE LAW OF NAVAL OPERATIONS para 7.3 (Oct. 1995).

8 A number of states have domestic legislation for prosecution of crimes against humanity,
including Canada, Israel, Germany, France, Belgium, and Switzerland. Bassiouni, supra note 59,
at 52 (noting that in practice these states tend to apply extraterritorial jurisdiction based on grounds
other than pure universality).
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cooperation to reduce the potential for controversy. ¥ Such agreements should
continue efforts to improve the performance of extradition. %

In spite of all efforts, disputes about extraterritorial enforcement are
sure to arise and would be resolved through some kind of international review
and resolution where multilateral agreements are not in place or have failed.
Such a forum for vetting a state’s actions would defuse tensions that might
result from an extraterritorial action to take control of an individual in another
state’s jurisdiction or on the high seas. Sovereignty issues concerning
authority to act in self-defense may be avoided by limiting the remedy
available to an award of money damages to the citizens or to the country
subject to the exercises of such authority.®® An arbitral tribunal whose
members are selected by the parties may provide a useful model for these
circumstances. Damage awards can be used to establish a bright line between

8An example of controversy is that between the U.S. and Italy concerning the seizure of a
suspected terrorist in Italy by U.S. operatives and his removal to Egypt. See Tracy Wilkinson,
Italy Orders Arrest of 13 CIA Operatives, L.A. TIMES, June 25, 2005, at A1l. Agreements must
emphasize combined operations across institutions, both domestic and international. Networking
through collaborative intelligence gathering is a priority (at the international, national, and local
levels), and collaboration should include all areas of terrorist activities: military, psychological
operations, financing, propagandizing, movement, identity, etc. A multi-state response from
cross-functional nodes (with greater cooperation and communications across all levels of
government, both domestically and internationally) would permit swarming against the adversary.
There is some evidence this has happened in the investigations of the recent London bombings.
See, e.g., Nick Fielding & Gareth Walsh, Mastermind of Madrid is Key Figure, SUNDAY TIMES
(London), July 10, 2005, at 5; Anwar Igbal, US Raises Terror Alert, Sends FBI Team to UK,
DAWN: THE INTERNET EDITION, July 8, 2005, http://www.dawn.com/2005/07/08/top7.htm; Nic
Robertson et al. contributing, Sources: Explosive Found in Biochemist's Flat, CNN.coM, July 16,
2005, http://www.cnn.com/2005/WORLD/europe/07/15/london. attacks/?section=cnn_topstories.
8 However, the inclusion of the right of entry where other means have failed would substitute for
the procedures of extradition. As noted, in most such cases, effective sovereignty is not available
to engage in extradition in any event.

8 The authors do not support the inclusion of nomadic terrorist acts in the Charter of the recently
created International Criminal Court, nor in the jurisdiction of a similar body. The politicization
of some actions taken by international courts in the past make it unlikely that some nations, and the
United States in particular, will consent to compromise sovereignty by allowing an international
court to determine what actions it can or cannot take in self-defense or whether its citizens violated
international law in carrying out such actions. Nor is a standing enforcement body necessary,
given the robust body of domestic law to be used for prosecutions once control over terrorists is
effected, as well as the precedents for ad hoc tribunals mandated by the Security Council where
domestic law has broken down. See Michael Newton, International Criminal Law Aspects of the
War Against Terrorism, in INTERNATIONAL LAW AND THE WAR ON TERROR, supra note 29, at
323, 344-49.

8 A model is the payment of compensation to individuals subject to improper criminal
proceedings, which is available in various municipal law systems and under various international
human rights treaties. See Stuart Beresford, Redressing the Wrongs of the International Justice
System: Compensation for Persons Erroneously Detained, Prosecuted, or Convicted by the Ad Hoc
Tribunals, 96 AM. J. INT’L L. 628.
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acceptable and unacceptable actions. The international indictment that will
accompany the award of damages should be sufficient to cause a policy review
and revision by the offending state if appropriate. As is always the case,
conformity within the international community would be achieved through a
mixture of perceived self-interest and the desire for reciprocity.

These steps taken together would constitute a bold initiative to confront the
tendency of nomadics to fade into the fabric of society, only to swarm anew
with increasing violence.

VII. CONCLUSION

The nomadic terrorist has opportunistically exploited the resources
and structure of modern society, particularly in unregulated areas and where
gaps in government institutions occur, to create a new, previously unknown
type of threat whose goal is Armageddon. To counter the threat, an equally
aggressive response is required from the international community.

The nomadic form is qualitatively and philosophically distinct from
other forms of terrorism. Old solutions are ineffective in the face of this
threat. Precedents such as historic responses to piracy that utilize recognized
but rarely used legal concepts have the potential to cut through inertia and
allow meaningful response. A key step would be the adoption of a streamlined
procedure for the assertion of personal jurisdiction through extraterritorial
jurisdiction—universal jurisdiction—over nomadic terrorism. When combined
with agreements ensuring enhanced levels of cooperation among governments
to reduce the potential for controversy, this step would allow the threat of
nomadic terrorism to be confronted head-on for the first time. The
governments of the world owe their citizens no less.
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FROM GITMO' WITH LOVE

REDEFINING HABEAS CORPUS
JURISDICTION IN THE WAKE OF THE
ENEMY COMBATANT CASES OF 2004

Mitchell B. Malachowski*

I. Introduction

Since the beginning of American military operations in Iraq and
Afghanistan, the United States has detained at any given moment as many as
750 foreign nationals with suspected links to terrorism at the U.S. Naval
Station at Guantanamo Bay, Cuba.”? Many of these detainees were held
without being charged with any crime.®> Reports indicate that certain detainees
have been subject to two or more years of harsh treatment, including being
shackled to the floor in only their underwear as strobe lights flashed, music
blared, and air conditioning chilled the air.*

In 2002, fourteen of the prisoners sought an explanation for their
captivity by seeking the ancient and time-honored writ of habeas corpus.® The
writ has existed since the dawn of common law to provide for judicial review
of executive detention.® In June 2004, the U.S. Supreme Court in Rasul v.

! “Gitmo” is military slang for Guantanamo Bay, Cuba. See GLENN B. KNIGHT, AN UNABRIDGED
UNOFFICIAL DICTIONARY FOR MARINES, http://4mermarine.com/USMC/dictionary.html#G (last
visited Nov. 22, 2005).

* The author received a Bachelor of Science degree from the University of Maryland in 2003 and
is a 2006 candidate for the Doctor of Jurisprudence degree at Pepperdine University School of
Law. He would like to acknowledge the invaluable contributions of Professors Robert Pushaw,
Douglas Kmiec, and Bernard James in the development of this comment, as well as the enduring
support of his friends and family.

2 See, e.g., Douglas Jehl with Reporting Contributed by Neil A. Lewis & Tim Golden, Pentagon
Seeks to Shift Inmates from Cuba Base, N.Y. TIMES, Mar. 11, 2005, at Al; Neil A. Lewis, Broad
Use of Harsh Tactics Is Described at Cuba Base, N.Y. TIMES, Oct. 17,2004, § 1, at 1
[hereinafter Harsh Tactics].

3 See, e.g., Carlotta Gall with Neil A. Lewis, Threats and Responses: Captives; Tales of Despair
from Guantanamo, N.Y. TIMES, June 17, 2003, at Al; Neil A. Lewis, A Nation Challenged: The
Detainees; U.S. is Seeking Basis to Charge War Detainees, N.Y. TIMES, Apr. 21, 2002, § 1, at 1.
4 Harsh Tactics, supra note 2.

3 See Rasul v. Bush, 542 U.S. 466, 471 (2004).

6 See Williams v. Kaiser, 323 U.S. 471, 484 n.2 (1945) (Frankfurter, J., dissenting) (quoting
Secretary of State for Home Affairs v. O’Brien, [1923] A.C. 603 (H.L.) (U.K.)).
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Bush,” and its companion cases, Rumsfeld v. Padilla® and Hamdi v. Rumsfeld,’
may have fundamentally redefined the scope, reach, and application of the writ
of habeas corpus. "

This comment seeks to elucidate and explain the changing nature of
the writ in the wake of these cases. Part II traces the historical development of
the writ, beginning with the writ’s English common law roots and finishing
with its adoption in the United States. Part III explores the writ’s modern
form, including the landmark twentieth century cases affecting its jurisdictional
reach and the impact of the Court’s holdings in Rasul, Padilla, and Hamdi.
Part IV propounds a new theory of writ jurisdiction that seeks to avoid
potential problems created by the Court’s seemingly contradictory holdings in
the Enemy Combatant Cases, possible legislative enactments to alter the reach
of the writ, and executive strategies to avoid problematic implementation of the
writ.

II. A Brief History of the Writ of Habeas Corpus

A. English Common Law Roots

The writ of habeas corpus has long been celebrated for its persistence
and importance.!! Notable in most judicial discussions of the writ is the
respect paid to its longevity, with language taking forms like: “We are dealing
with a writ antecedent to statute, and throwing its root deep into the genius of
our common law.”'? The first instances of use of the writ appeared at least as
far back as the thirteenth century.”> While there are a variety of different
forms of the writ, the most celebrated form is that of habeas corpus ad

7 See Rasul, 542 U.S. 466.

8 See Rumsfeld v. Padilla, 542 U.S. 426 (2004).

® See Hamdi v. Rumsfeld, 542 U.S. 507 (2004).

10 This comment shall refer to Rasul, Padilla, and Hamdi collectively as the Enemy Combatant
Cases.

' See Williams, 323 U.S. at 484 n.2 (Frankfurter, J., dissenting) (“It is perhaps the most
important writ known to the constitutional law of England, affording as it does a swift and
imperative remedy in all cases of illegal restraint or confinement. . . . It has through the ages been
jealously maintained by Courts of Law as a check upon the illegal usurpation of power by the
Executive at the cost of the liege.” (quoting Secretary of State for Home Affairs v. O’Brien,
[1923] A.C. 603, 609 (H.L.) (U.K.))).

12 See Williams, 323 U.S. at 484 n.2 (Frankfurter, J., dissenting) (quoting Secretary of State for
Home Affairs v. O’Brien, [1923] A.C. 603, 609 (H.L.) (U.K.)).

13 Clarke D. Forsythe, The Historical Origins of Broad Habeas Corpus Review Reconsidered, 70
NOTRE DAME L. REV. 1079, 1080 (1995).
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subjiciendum.' History indicates that the writ grew out of power struggles

between the English courts of law and competing courts such as those of equity
and admiralty, as well as the ecclesiastical courts.”> Courts of law used the
writ to undercut the actions of the other courts in a sort of trial court appellate
review to undo the actions of competitors. '®

The purpose of the writ, as described by Blackstone, is to “determine
whether the cause of [the detainee’s] commitment be just, and thereupon do as
to justice shall appertain.”'” Critically, Blackstone also described the reach of
the writ as “running into all parts of the king’s dominions: for the king is at all
times intitled to have an account, why the liberty of any of his subjects is
restrained, wherever that restraint may be inflicted.”'® The U.S. Supreme
Court has emphasized the historical purpose of the writ as a means of review
of executive detention, stating: “At its historical core, the writ of habeas
corpus has served as a means of reviewing the legality of executive detention,
and it is in that context that its protections have been strongest.” "

The writ itself was famously codified by Parliament in 1679 by “An
Act for the Better Securing the Liberty of the Subject, And for Prevention of
Imprisonments Beyond the Seas,” which is more commonly known as the
Habeas Corpus Act.?® Chief Justice Marshall later articulated that this statute
“enforces the common law.”*' Parliament passed this statute in response to a
growing fear of judicial weakness in the face of executive power.”> The
Habeas Corpus Act provided:

Whensoever any person or persons shall bring any habeas
corpus directed unto any sheriffe or sheriffes gaoler minister
or other person whatsoever, for any person in his or their

4 Robert D. Sloane, AEDPA's "Adjudication on the Merits" Requirement: Collateral Review,
Federalism, and Comity, 78 ST. JOHN’S L. REV. 615, 623 (2004). Early forms of the writ include
habeas corpus ad respondendum and habeas corpus cum causa. WILLIAM F. DUKER, A
CONSTITUTIONAL HISTORY OF HABEAS CORPUS 17-24, 25-33 (1980). The habeas corpus ad
respondendum was used to compel the appearance of individuals before civil courts, while the
habeas corpus cum causa was notable for combining the requirements that the party in custody be
brought before the court and that the custodian account for the cause of the custody. Id.

15 See DUKER, supra note 14, at 33-41.

16 See id.

171 WILLIAM BLACKSTONE, COMMENTARIES *131.

18 3 BLACKSTONE, supra note 17, at *131.

9 INS v. St. Cyr, 533 U.S. 289, 301 (2001).

2 Habeas Corpus Act, 1679, 31 Car. 2, c. 2, §§ 1 et seq. (Eng.); DUKER, supra note 14, at 52
(“[T]he Habeas Corpus Act of 1679 . . . with the exception of the Magna Carta, is probably the
most famous statute in the annals of English Law . . . .”).

21 Ex Parte Watkins, 28 U.S. (3 Pet.) 193, 202 (1830).

22 See DUKER, supra note 14, at 52-53.
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custody . . . [the custodian shall] bring or cause to be
brought the body of the partie soe committed or restrained
unto or before . . . the judges or barons of the said court
from whence the said writt shall issue . . . and shall likewise

then certifie the true causes of his detainer or imprisonment .
23

An important characteristic of the writ is immediately apparent in the text of
the statute. The writ takes the form of a court order directed to the custodian
of the detainee.”* This important distinction would become critical to the
twentieth century American understanding of the territorial reach of the writ.?

An important characteristic of the historical jurisdictional reach of the
writ was its applicability to the so-called “exempt jurisdictions,” such as the
Channel Islands of Jersey and Guernsey and the Counties Palatine.?® These
territories existed in something of a grey area where not all Parliamentary
legislation had legal effect.”” Section 10 of the Act provided that:

an habeas corpus according to the true intent and meaning of
this Act may be directed and runn into any county palatine
the cinque ports or other priviledged places within the
kingdome of England dominion of Wales or towne of
Berwicke upon Tweede and the islands of Jersey or Guernsey
any law or usage to the contrary notwithstanding.?

The legal status and applicability of the habeas writ to the cinque-ports,
counties palatine, and the islands of Jersey and Guernsey was considered and
discussed by the U.S. Supreme Court in the Enemy Combatant Cases of
2004.%

Regardless of the legal status of these places, the intent of Parliament
that the writ shall run to them is clearly expressed in the text of the statute

2 Habeas Corpus Act § 1; see also Maxwell Cohen, Habeas Corpus Cum Causa—The Emergence
of the Modern Writ—II, 18 CANADIAN B. REV. 172, 185-96 (1940) (analyzing the Habeas Corpus
Act of 1679).

24 See Habeas Corpus Act § 1.

3 See infra notes 132-35 and accompanying text.

% See Rasul v. Bush, 542 U.S. 466, 481-82 (2004).

7 See id. at 482 nn.12-14.

28 Habeas Corpus Act § 10.

» Rasul, 542 U.S. at 481-82; infra Part Ill.a.
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itself.*® As to the legal status of some of the territory that the writ clearly runs
to, Blackstone stated:

The islands of Jersey [and] Guernsey . . . . are governed by
their own laws . . . . The king’s writ, or process from the
courts of Westminster, is there of no force; but his
commission is. They are not bound by common acts of our
parliaments, unless particularly named. All causes are
originally determined by their own officers, the bailiffs and
jurats of the islands; but an appeal lies from them to king in
council, in the last resort.>!

Lord Coke also wrote of the status of these places, stating: “Berwick is no part
of England, nor governed by the laws of England; and yet they that have been
born there, since they were under the obedience of one King, are natural-born
subjects, and no aliens . . . .”*

While English understanding of the extraterritorial application of the
writ was tied up in concepts of national territory gained by regnal ascent, many
sources opined that the jurisdictional reach of the writ should be quite broad.
Lord Mansfield argued for a broad reach, stating that “upon a proper case,
[writs of habeas corpus] may issue to every dominion of the Crown of
England.”* Commentators on English legal history have stated: “Though the
writ could not issue into the foreign dominions of a prince who succeed to the
throne of England, and therefore not into Scotland or Hanover, it could issue
into any other part of the King’s dominions.” * Analysis of historical sources
tends to indicate that the writ ran to all of the King’s dominions, including
territory to which other acts of Parliament did not apply.* This English

% See Habeas Corpus Act § 10.

31 1 BLACKSTONE, supra note 17, at *104. The section of the quote describing how these areas
are “not bound by common acts of our parliaments, unless particularly named” is strikingly
similar to the modern American approach to the extraterritorial effect of Congressional legislation.
See Rasul, 542 U.S. at 480 (“[Clongressional legislation is presumed not to have extraterritorial
application unless such intent is clearly manifested.” (citing EEOC v. Arabian American Oil Co.,
499 U.S. 244, 248 (1991))). The conclusion to be drawn is that habeas corpus had a presumed
extraterritorial effect, because it ran where acts of Parliament did not. See Habeas Corpus Act §
10. The counterargument, of course, is that the Habeas Corpus Act did in fact particularly name
these places. See id. However, it must be remembered that this statute is viewed as “enforc[ing]
the common law.” Ex Parte Watkins, 28 U.S. (3 Pet.) 193, 202 (1830). Perhaps a common law
mechanism can have a presumed extraterritorial effect that Parliamentary legislation is incapable of
possessing.

32 Calvin’s Case, (1608) 77 Eng. Rep. 377, 405, 7 Co. Rep. 1 a, 23 b (C.P.).

3 Rex v. Cowle, (1759) 97 Eng. Rep. 587, 599, 2 Burr. 834, 856 (K.B.).

3 9 WILLIAM HOLDSWORTH, A HISTORY OF ENGLISH LAW 124 (3d. ed. 1944) (citations omitted).
3 See supra notes 26-30 and accompanying text.
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common law and statutory tradition was then carried over to the North
American colonies. *

B. Early American Adoption

While persistent throughout American history, the writ of habeas
corpus has always been a difficult judicial mechanism to properly
characterize.”” There have always been contradictions inherent in the writ and
tension in such areas as whether habeas proceedings should best be
characterized as civil or criminal, original or appellate, and equitable or
legal.*®

Significant disagreement existed over whether English habeas law
applied in the pre-revolutionary North American colonies.* The arguments
for either position were concerned with the method of acquisition of the
territory.” The English legal understanding at the time was that if the
Americas had been conquered or ceded, acts of Parliament and English
common law would have no effect there.** However, if the colonies were
acquired by discovery, then English law would have full effect.* This
disagreement became less significant as over time the right to the writ was
secured in many colonial charters, in statutes passed by colonial assemblies,
and by judicial application.* By the time of the Declaration of Independence
in 1776, the common law writ was in operation in all thirteen colonies.* The
Supreme Court recognized that: “By the time the American Colonies achieved
independence, the use of habeas corpus to secure release from unlawful

% DUKER, supra note 14, at 115.

7 See 1 RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTICE AND
PROCEDURE § 2.2 (4th ed. 2001).

B Id.

% DUKER, supra note 14, at 95-100.

40 Jd. These arguments tended to take on a rather racist tone, as they were principally concerned
with how disparagingly to view the civilization of the displaced Native Americans. See id.

4 Id. at 96. This was the position of Blackstone. Id. (citing 1 BLACKSTONE, supra note 17, at
106-08).

42 Id. at 96-97. This position was articulated by Joseph Story. Id. (citing JOSEPH STORY,
COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 152, at 101-02 (1851)). This
position also appears to be more disparaging towards Native Americans, as it considered them to
be savages incapable of forming a civilization, to such extent that the Americas could functionally
be considered uninhabited at the time of the arrival of European settlers, therefore making them
“discovered.” DUKER, supra note 14, at 96-97.

4 Id. at 101-15. The method and time of adoption varied widely from colony to colony. Id.

“Id. at 115.
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physical confinement, whether judicially imposed or not, was thus an integral
part of our common-law heritage.”*

The Framers of the Constitution felt that the writ was so important as
a check on executive detention that they included the following provision
against its suspension in article I of the original constitution: “The Privilege of
the Writ of Habeas Corpus shall not be suspended, unless when in Cases of
Rebellion or Invasion the public Safety may require it.”** In the Federalist
No. 83, Hamilton described this provision as working with the right to trial by
jury to protect against arbitrariness and judicial despotism in criminal cases.*’

Federal courts were given the jurisdiction to issue writs of habeas
corpus by Congress with the Judiciary Act of 1789. The jurisdiction of the
writ was expanded and began to take its most common modern form, federal
review of state convictions for constitutional defects, with the passage by
Congress of the Habeas Corpus Act of 1867.* With this Act, federal courts
were given broad jurisdiction to hear habeas petitions from state prisoners. >

As stated earlier, a central and long-standing principle of the writ is
that it acts upon the custodian rather than the detainee.”® The Supreme Court
has long acknowledged this principle, stating:

The important fact to be observed in regard to the mode of
procedure upon this writ is, that it is directed to, and served
upon, not the person confined, but his jailer. It does not
reach the former except through the latter. The officer or

4 Preiser v. Rodriguez, 411 U.S. 475, 485 (1973).

4 U.S. CONST. art. I, § 9, cl. 2. The exact language that eventually became the Suspension
Clause, according to Madison’s notes, was proposed by Gouverneur Morris on August 28 during
the federal convention of 1787. DUKER, supra note 14, at 128-29 (citations omitted). The
Articles of Confederation lacked an equivalent to the Suspension Clause. See ARTICLES OF
CONFEDERATION. There is no mention of habeas corpus among the grievances enumerated by
Jefferson in the Declaration of Independence. See THE DECLARATION OF INDEPENDENCE (U.S.
1776).

47 THE FEDERALIST NO. 83, at 444 (Alexander Hamilton) (J.R. Poole ed., 2005) (*Arbitrary
impeachments, arbitrary methods of prosecuting pretended offenses, and arbitrary punishments
upon arbitrary convictions, have ever appeared to me to be the great engines of judicial despotism;
and these have all relation to criminal proceedings. The trial by jury in criminal cases, aided by
the habeas corpus act, seem therefore to be alone concerned in the question. And both of these are
provided for in the most ample manner in the plan of the [constitutional] convention.”).

8 Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73; DUKER, supra note 14, at 182.

4 The Habeas Corpus Act of 1867, ch. 28, 14 Stat. 385.

30 Forsythe, supra note 13, at 1101.

5! Braden v. 30th Jud. Cir. Ct. of Ky., 410 U.S. 484, 495 (1973) (citing In re Jackson, 15 Mich.
417, 439-40 (1867)) (citing Ex parte Endo, 323 U.S. 283, 306 (1944)).
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person who serves it does not unbar the prison doors, and set
the prisoner free, but the court relieves him by compelling
the oppressor to release his restraint. The whole force of the
writ is spent upon the respondent.*

This principle that the writ acts on the custodian rather than the detainee
continues to shape our understanding of the jurisdictional reach of the writ
today.

One longstanding principle of habeas jurisdiction, known as the
immediate custodian rule, controls who may be properly named as respondent
in a habeas proceeding.®* This principle, first articulated in the 1885 case of
Wales v. Whitney, provides that statutes granting habeas jurisdiction
“contemplate a proceeding against some person who has the immediate
custody of the party detained, with the power to produce the body of such
party before the court . . . .”* While this may have been dicta within Wales,
the reasoning has been relied on by many subsequent courts.*® This rule is
still rigidly applied; if the immediate custodian is not named as the respondent,
courts will dismiss the petition.*’

C. Twentieth-Century Developments

The modern general habeas corpus statute provides, in pertinent part,
that: “Writs of habeas corpus may be granted by the Supreme Court, any
justice thereof, the district courts and any circuit judge within their respective

52 Braden, 410 U.S. at 495 (quoting Jackson, 15 Mich. at 439-40).

53 See infra notes 133-135 and accompanying text.

5% See Megan A. Ferstenfeld-Torres, Who Are We to Name? The Applicability of the “Immediate-
Custodian-As-Respondent” Rule to Alien Habeas Corpus Claims Under 28 U.S.C. § 2241, 17
GEO. IMMIGR. L.J. 431, 431-32 (2003).

55 Wales v. Whitney, 114 U.S. 564, 574 (1885).

% See Ferstenfeld-Torres, supra note 54, at 441-42 & 442 n.56 ("The proper respondent in a
federal habeas corpus petition is the petitioner's 'immediate custodian."' (quoting Brittingham v.
United States, 982 F.2d 378, 379 (9th Cir. 1992) (per curiam) (citing Blango v. Thornburgh, 942
F.2d 1487, 1491-92 (10th Cir. 1991) (per curiam) (holding prison warden only proper respondent
under 28 U.S.C. § 2241) (citing Mounce v. Knighten, 503 F.2d 967, 969 (5th Cir. 1974) (stating
unequivocally that respondent to habeas petition must be "immediate custodian") (citing Jones v.
Biddle, 131 F.2d 853, 854 (8th Cir. 1942) ("The statutes relating to habeas corpus manifestly
contemplate that the respondent named in an application for habeas corpus shall be the person,
within the territorial jurisdiction of the court, who has the physical custody of the person of the
petitioner and who is capable of producing him in court." (quoting Wales, 114 U.S. at 574))))).
The cases relied on by Ms. Ferstenfeld-Torres to support her proposition are all court of appeals
cases. Ferstenfeld-Torres, supra note 54, at 442 n.56.

57 See Rumsfeld v. Padilla, 542 U.S. 426 (2004); infra Part IIL.b.
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jurisdictions.””® The U.S. Code contains a catch-all provision, 28 U.S.C. §
2241, which confers habeas jurisdiction on federal courts when such
jurisdiction is not controlled by another controlling statute.® Most notably, §
2241 is used by INS detainees to challenge their detention.® The significantly
more common form of habeas petition, a challenge of a state court
conviction,® is governed by a different section with far more complex
requirements, 28 U.S.C. § 2254.%

Unique to law of the writ of habeas corpus is the Court’s willingness
“to overturn or modify its earlier views of the scope of the writ, even where
the statutory language authorizing judicial action has remained unchanged.”®
In the twentieth century, the Court has done this a number of times. %

In Ex parte Quirin, enemy aliens imprisoned within the territorial
jurisdiction of a district court were implicitly recognized to have the right to
challenge the legality of their detention by means of a habeas petition in that
district.®  Quirin involved a group of German saboteurs who were captured
within the United States and tried before a military commission pursuant to a
Presidential Proclamation.®® This proclamation also provided that enemy
aliens would be denied access to American courts to challenge their
detention.®” The prisoners were confined in the District of Columbia and the

%28 U.S.C. § 2241(a) (2000). The nucleus of this law was enacted in 1867. See The Habeas
Corpus Act of 1867, ch. 28, 14 Stat. 385; Ahrens v. Clark, 335 U.S. 188, 191 (1948). There is
legislative history to evidence that the language “within their respective jurisdictions” was added
in order to prevent district court judges from issuing writs to prisoners confined in different
judicial districts. Id. at 192 (citing CONG. GLOBE, 39th Cong., 2d Sess. 790 (1868)).

% Perstenfeld-Torres, supra note 54, at 431. The vast majority of habeas petitions are brought by
persons confined in state prisons. ADMIN. OFFICE OF THE U.S. COURTS, FEDERAL JUDICIAL
CASELOADS: RECENT TRENDS 1, 5 (2001), available at
http://www.uscourts.gov/recenttrends2001/20015yr.pdf  [hereinafter FEDERAL CASELOADS].
There are separate code sections that deal with the habeas petitions brought by persons convicted
of federal crimes and imprisoned by federal authorities. See 28 U.S.C. §§ 2241-2255 (2000)
(setting out the laws applicable to the seeking of habeas relief in he federal courts); 1 HERTZ &
LIEBMAN, supra note 37, § 3.2 (discussing recent amendments to federal habeas corpus law); 2
HERTZ & LIEBMAN, supra note 37, §41.1 (discussing habeas law relating to federal prisoners and
detainees).

8 Ferstenfeld-Torres, supra note 54, at 431.

¢! FEDERAL CASELOADS, supra note 59, at 5.

82 Compare 28 U.S.C. § 2241 with 28 U.S.C. § 2254 (2000).

63 See Wainwright v. Sykes, 433 U.S. 72, 81 (1977).

6 See Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484 (1973); Ahrens v. Clark,
335 U.S. 188 (1948).

% Ex parte Quirin, 317 U.S. 1 (1942).

% Quirin, 317 U.S. at 20-24.

7 Id. at 23. The Proclamation provided that enemy aliens who “enter the United States or any
possession or territory thereof, through coastal or boundary defenses, and are charged with
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habeas petition was brought in the district court for the same.® The U.S.
Supreme Court rejected arguments by the government that the Presidential
Proclamation precluded access to the courts by means of a habeas writ, stating:
“[N]either the Proclamation nor the fact that they are enemy aliens forecloses
consideration by the courts of petitioners’ contention that the Constitution and
laws of the United States constitutionally enacted forbid their trial by military
commission.”® The Court then proceeded to rule on the habeas petitioners’
detention on the merits.” Though not groundbreaking with regard to issues of
jurisdiction, Quirin is significant because it reinforces the importance and
primacy of the habeas writ as a mechanism for judicial evaluation of the causes
for executive detention, especially in the face of an executive strongly favoring
a policy of avoidance of judicial review of its actions.”

The Court severely curtailed the jurisdictional reach of the writ in
Ahrens v. Clark.” 1In Ahrens the detainees were “some 120 Germans who
[were] being held at Ellis Island, New York, for deportation to Germany.””
The detainees brought their habeas petition in the District Court for the District
of Columbia on the theory that the detainees were under the custody and

committing or attempting or preparing to commit sabotage, espionage, hostile or warlike acts, or
violations of the law of war, shall be subject to the law of war and to the jurisdiction of military
tribunals; and that such persons shall not be privileged to seek any remedy or maintain any
proceeding directly or indirectly, or to have any such remedy or proceeding sought on their behalf,
in the courts of the United States, or of its States, territories, and possessions . . . .” Proclamation
2561, 7 Fed. Reg. 5101 (July 7, 1942). This proclamation seems to have sought to completely
preempt any judicial oversight of the detention of attempted saboteurs by the executive. See id.

%8 Quirin, 317 U.S. at 6 (reporter’s statement of the case).

% Quirin, 317 U.S. at 25.

" Jd. at 25-48. The Court held that the use of military commissions to try the petitioners to be
constitutionally and legally permissible. Id. at 46-48. The petitioners were later convicted by
such a commission and executed. Thomas J. Lepri, Safeguarding the Enemy Within: The Need for
Procedural Protections for U.S. Citizens Detained as Enenty Combatants Under Ex Parte Quirin,
71 FORDHAM L. REV. 2565, 2570-71 (2003) (noting that some of the petitioners were executed
before the Court issued its full opinion).

"' See Quirin, 317 U.S. at 24-25. This of course has parallels to the situation that confronted the
Rasul Court. See Rasul v. Bush, 542 U.S. 466, 470-71 (2004). The Court, in another WWII-era
case, reinforced the notion of the power of the writ in the face of executive policy, proclaiming:
“[TThe Executive branch of the Government could not, unless there was a suspension of the writ,
withdraw from the courts the duty and power to make such inquiry into the authority of the
commission as may be made by habeas corpus.” In re Yamashita, 327 U.S. 1, 9 (1946).
Yamashita concerned a Japanese general convicted of war crimes by a military commission and
imprisoned in the Philippines. Id. at 4-6. Yamashita did not raise any habeas jurisdiction issues,
as the petition was filed in the insular courts of the Philippines, courts from which the Supreme
Court at the time had the jurisdiction to hear appeals. See Johnson v. Eisentrager, 339 U.S. 763,
779-80 (1950) (discussing Yamashita, 327 U.S. 1).

2 Ahrens v. Clark, 335 U.S. 188 (1948).

Id. at 189.
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control of the Attorney General.” The Court dismissed the petition, holding
that a district court may only grant a writ of habeas to a prisoner confined
within its territorial jurisdiction.” The chief basis for this decision was the
“within their respective jurisdictions” language of the habeas statute.” While
the Court did note that the habeas writ is directed towards the custodian rather
than the detainee, it interpreted the habeas statute as requiring the physical
presence of the petitioner before the court.” The Court proceeded to note the
logistical difficulties that would arise from the potentially nationwide
transportation of prisoners for habeas proceedings.” The Court at all times
seemed to proceed as if Clark, the Attorney General and the only named
respondent, was in fact the correctly named respondent.”” The Court briefly
mentioned the immediate custodian rule, but only in saying that: “Since there
is a defect in the jurisdiction of the District Court that remains uncured, we do

not reach the question whether the Attorney General is the proper respondent .
» 80

One of the key cases construing the reach of the writ was Johnson v.
Eisentrager.®® The case concerned twenty-one German nationals who were
being held by American military authorities in Germany.** The imprisoned
Germans brought a petition in the District Court of the District of Columbia.®
The Supreme Court held that the detainees had no constitutional or statutory
right to habeas review.

" Id. at 189.

5 Id. 190. The Ahrens Court, in reaching this result, relied on both lower court rulings and the
legislative history of the habeas statute. Id. at 190-92.

6 Id. at 190.

" Id. at 190-91.

®Id. at 191.

" Id. at 190. Application of the immediate custodian rule would render the resolution of Ahrens
strikingly like that of Padilla and make the case rather simple to decide. See infra notes 152-53
and accompanying text. Padilla would require the Court to dismiss the petitions filed in Ahrens,
because the immediate custodian of the petitioners was not physically located within the district
court’s territorial jurisdiction. See Rumsfeld v. Padilla, 542 U.S. 426 (2004); infra notes 152-53
and accompanying text.

80 Ahrens, 335 U.S. at 193.

81 Johnson v. Eisentrager, 339 U.S. 763 (1950).

8 Eisentrager, 339 U.S. at 765. The German prisoners had been convicted of continuing military
operations in China against the United States in support of Japan after the surrender of the German
government. Id. at 765-66. After capture by American forces, the prisoners were convicted of
war crimes by a military commission sitting in Nanking, China. Id. After conviction the
prisoners were imprisoned in Landsberg Prison, in Germany, their location at the time they sought
habeas relief. Id.

8 Id. at 765.

8 Id. at 768 (“Nothing in the text of the constitution extends such a right, nor does anything in our
statutes.”).

128



Naval Law Review LII

The Eisentrager Court devoted the overwhelming majority of its
analysis to whether or not the German confinees had a constitutional
entitlement to seek habeas relief.®> Writing for the Court, Justice Jackson
framed the habeas petitioners’ argument, stating:

We are here confronted with a decision whose basic premise
is that these prisoners are entitled, as a constitutional right, to
sue in some court of the United States for a writ of habeas
corpus. To support that assumption we must hold that a
prisoner of our military authorities is constitutionally entitled
to the writ, even though he (a) is an enemy alien; (b) has
never been or resided in the United States; (c) was captured
outside of our territory and there held in military custody as a
prisoner of war; (d) was tried and convicted by a Military
Commission sitting outside the United States; (e) for offenses
against laws of war committed outside the United States; (f)
and is at all times imprisoned outside the United States. %

Relying on the above factors, the Court proceeded to hold that aliens,
especially those from enemy countries, were not entitled to the full panoply of
constitutional protections.’” The Court concluded that the right to habeas
review, as guaranteed to citizens unless there is a constitutional suspension of
the writ pursuant to the provisions of Article I, did not extend to enemy aliens
confined abroad.®

The Eisentrager Court cited Ahrens approvingly for the principle that
a habeas petitioner must appear before the reviewing court but did not cite
Ahrens for any statutory interpretation.® While there is no discussion of the
petitioner’s statutory right to habeas review, it is likely that the Court sub
silentio relied on the jurisdictional doctrine established by Ahrens to find the

8 Id. at 777-85. The structure of the Eisentrager opinion, with no statutory interpretation, lends
credence to the arguments of the Court in Rasul. See infra notes 128-130 and accompanying text.
8 Eisentrager, 339 U.S. at 777.

8 Id. at 785 (“We hold that the Constitution does not confer a right of personal security or an
immunity from military trial and punishment upon an alien enemy engaged in the hostile service of
a government at war with the United States.”).

8 Id. at 778-79.

8 Id. at 778.
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existence of no statutory right.” The Court did mention that the district court
relied on the authority of Ahrens to dismiss the petition. !

A line of cases implicitly recognizes that American citizens confined
abroad by the United States government have a right to challenge their
detentions by seeking a habeas relief in the District Court for the District of
Columbia.”* In Burns v. Wilson, the Court heard the case of court martial
convicts convicted on Guam and imprisoned in Japan.”®* The convicts sought a
writ in the District Court for the District of Columbia.* Neither the district
court, the court of appeals, nor the Supreme Court questioned whether the
District of Columbia was a proper location for the petition to be filed, and the
case was considered on the merits.*

The case of Toth v. Quarles involved a former American serviceman
convicted by court martial and confined in Korea.”® The serviceman petitioned
for a writ of habeas corpus in the District Court for the District of Columbia
while imprisoned in Korea.”” The jurisdiction of the district court to hear the
case was not discussed and is seemingly unquestioned by the district court, the
court of appeals, and the Supreme Court.”® The case was decided on the
merits by the Supreme Court.*

Of course, it should be noted that there is Supreme Court authority
suggesting that “the existence of unaddressed jurisdictional defects has no
precedential authority.”'®  However, the persistence of the principle of
providing American citizens with a mechanism for judicial review of the

% See Rasul v. Bush, 542 U.S. 466, 477-90 (2004) (describing Ahrens as the “statutory predicate”
to Eisentrager’s holding); Eisentrager, 339 U.S. at 768 (“Nothing in the text of the constitution
extends such a right, nor does anything in our statutes.”).

! Eisentrager, 339 U.S. at 767 (“Thereupon the petition was dismissed on authority of Ahrens v.
Clark.”) (citation omitted).

%2 See Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484 (1973); Ex parte Hayes,
414 U.S. 1327, 1329 (Douglas, Circuit Justice 1973).

% Burns v. Wilson, 346 U.S. 137 (1953), aff’g sub nom. Burns v. Lovett, 202 F.2d 335 (D.C.
Cir. 1952), aff’g sub nom. Dennis v. Lovett, 104 F. Supp. 310 (D.D.C. 1952).

% Burns, 346 U.S. 137.

% See id.

% United States ex rel. Toth v. Quarles, 350 U.S. 11, 13 (1955).

" Toth v. Talbott, 113 F. Supp. 330 (D.D.C. 1953).

%8 See Toth, 350 U.S. at 11; Talbott v. U.S. ex rel. Toth, 215 F.2d 22 (D.C. Cir. 1954); Toth v.
Talbott, 114 F. Supp. 468 (D.D.C. 1953); Toth, 113 F. Supp. at 330. The two separate reported
district court cases are the order issuing the writ and the order discharging Toth from custody; the
jurisdiction issue is raised in neither. See Toth, 114 F. Supp. at 468; Toth, 113 F. Supp. at 330.

% Toth, 350 U.S. at 13-23.

10 Lewis v. Casey, 518 U.S. 343, 352 n.2, quoted in Rasul v. Bush, 542 U.S. 466, 497 (2004)
(Scalia, J., dissenting).
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causes of their detention would seem to indicate the authority of the above
discussed cases.!® Furthermore, at least in the case of American citizens, a
total denial of a forum in which to bring a habeas petition would raise
constitutional concerns due to the potential of running afoul of the Suspension
Clause.'” It may amount to an unconstitutional suspension of the writ of
habeas corpus to hold that there is no forum available to citizens to challenge
the causes for their detention.'® The Court may have allowed jurisdiction in
Burns and Toth to avoid this potential constitutional defect.

In 1971, the Court decided Schlanger v. Seamans, a case involving a
military serviceman who contended that he was being illegally held in military
service.'™ The petition was brought in the District of Arizona, where the
petitioner was physically located, while the named respondent, the petitioner’s
ultimate commanding officer, was located in Georgia.'® As the Court stated,
the controlling question was whether “any custodian, or one in the chain of
command, as well as the person detained, must be in the territorial jurisdiction
of the District Court.”'® The Court dismissed the petition for lack of
jurisdiction, relying on the authority of Ahrens to hold that the custodian, in
this case the petitioner’s commanding officer, must be in the territorial
jurisdiction of the district court. '’

Schlanger is significant in that it appears to recognize a gloss on the
immediate custodian rule that was only implicitly recognized in Toth and
Burns.'® 1In both Toth and Burns, the Court failed to discuss the fact that the
named respondents, high-ranking military officials, were not the immediate
custodians of the detainees.'® Theoretically, the immediate custodian rule

101 See supra notes 89-95 and accompanying text.

12 See U.S. CONST. art. I, § 9, cl. 2 (“The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.”).

103 See id.

104 Schlanger v. Seamans, 401 U.S. 487, 488 (1971).

105 Jd. at 488-89. The officer in Georgia was the commander of an Air Force Base located there.
He was seeking to have the petitioner reassigned from a ROTC program at Arizona State
University to his command. Id.

19 Id. at 489.

107 See Schlanger, 401 U.S. at 490-91. A lower court example of a somewhat similar fact pattern
recurred during the first Persian Gulf War. In Centa v. Stone, a solider stationed in Saudi Arabia,
through a next friend, filed a habeas petition in the Northern District of Ohio, seeking to be
released from military service. Centa v. Stone, 755 F. Supp. 197, 197-98 (N.D. Ohio 1991).
The named respondents were Michael Stone, Secretary of the Army, and General H. Norman
Schwarzkopf, commander of Operation Desert Storm. Id. at 198. The district court dismissed the
petition for lack of jurisdiction, as none of the named respondents were within the jurisdiction of
the Northern District of Ohio. Id. at 199.

18 See Schlanger, 401 U.S. at 490-91; supra notes 89-95 and accompanying text.

109 See Burns, 346 U.S. 137; Toth, 350 U.S. 11.
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could have operated to dismiss the claims,!!’ but in those cases it did not.'!!
The Court in Toth and Burns seems to have tacitly found jurisdiction in the
district courts over the chain of command of the immediate custodian. ' This
exact principle was more explicitly explored in Schlanger, with the Court
questioning “whether any custodian, or one in the chain of command, . . .
must be in the territorial jurisdiction of the District Court.”!”® It may be that
this “chain of command” gloss only operates when the citizen petitioner is not
within a judicial district, as in Toth and Burns, but it must be recalled that
Schlanger was physically in Arizona.'"

To modify the immediate custodian rule in such a way that a link in
the chain of command would be proper to name as respondent would
completely eviscerate the immediate custodian rule. The basis for the rule is
that the grant of habeas jurisdiction contemplates that there is one proper
respondent to name, but this would no longer be true should the chain of
command be fair game as respondents.'’> Nevertheless, the Court proceeded
to interpret the immediate custodian rule strictly when the petitioners were
within a U.S. judicial district and to ignore the rule when the petitioners were
without a U.S. judicial district.'*® This seeming conflict in the immediate
custodian rule was propagated by the Court in the Enemy Combatant Cases of
20047

The Court further expanded the jurisdictional reach of the writ in
Braden v. 30th Judicial Circuit Court of Kentucky."® In Braden, the petitioner
was confined on state felony charges in Alabama, with an unrelated detainer
lodged against him by a Kentucky court.!” A habeas petition was brought in

10 See supra notes 53-57 and accompanying text.

1 See Burns, 346 U.S. 137; Toth, 350 U.S. 11.

112 See Burns, 346 U.S. 137; Toth, 350 U.S. 11.

13 Schlanger, 401 U.S. at 489.

14 See Schlanger, 401 U.S. at 488.

115 See supra notes 51-57 and accompanying text.

116 See Rasul v. Bush, 542 U.S. 466, 471 (2004); Rumsfeld v. Padilla, 542 U.S. 426 (2004). This
principle was briefly acknowledged by a footnote in Padilla. Padilla, 542 U.S. at 447 n.16 (citing
Burns 346 U.S. 137) (citing Toth, 350 U.S. 11) (“In such cases, we have allowed the petitioner to
name as respondent a supervisory official and file the petition in the district where the respondent
resides.”).

W7 See infra Part 111.

118 See Braden v. 30" Jud. Cir. Ct. of Ky., 410 U.S. 484 (1973).

119 Braden, 410 U.S. at 485-87. The detainer was an indictment for “one count of storehouse
breaking and one count of safebreaking.” Id. at 486.
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the Western District of Kentucky, seeking to free the petitioner of the non-
physical “confinement” caused by the detainer. '’

The Braden Court first recognized that on its face § 2241 required
nothing more than the district court having jurisdiction over the custodian.'?!
Next, the Court specifically addressed Ahrens’ holding that a habeas
petitioner’s physical “presence within the territorial confines of the district is
an invariable prerequisite to the exercise of the District Court’s habeas corpus
jurisdiction.” ' Without explicitly overruling Ahrens, the Court reasoned that
developments subsequent to that decision were reason enough to decline to
follow it.'? The developments subsequent to Ahrens that the Court rested its
holding on were amendments to habeas statutes other than § 2241, the
recognition of the right of American citizens located overseas to seek habeas
relief, and a broadened definition of “custody” for habeas purposes.'?* The
Court concluded that the petitioner should be permitted to bring his habeas
petition in Kentucky, despite the fact that he was physically present in
Alabama.'”

II1. The Enemy Combatant Cases of 2004
A. Rasul v. Bush
The detainees in Rasul were a number of foreign citizens confined at

the U.S. Naval Station at Guantanamo Bay, Cuba.'*® They were all captured
during American military actions in Afghanistan and designated “enemy

120 Id. at 487. A violation of the constitution right to a speedy trial was alleged, as the indictment
was over three years old. Id. at 487. The petitioner claimed that the existence of the Kentucky
indictment was impairing his ability to be paroled from Alabama custody. Id. at 487.

2l Id. at 495.

12 Id. at 495.

123 Id. at 497. In dissent, then-Justice Rehnquist argued that the Court was in fact overruling
Ahrens. Id. at 502 (Rehnquist, J., dissenting).

124 Id. at 497-99.

125 Id. at 500-01.

126 Rasul v. Bush, 542 U.S. 466, 470 (2004). The detainees were twelve Kuwaiti nationals and
two Australian nationals. Id. at 470-71. The named respondents were: the United States; George
W. Bush, President of the United States; Donald Rumsfeld, Secretary of Defense; General Richard
B. Meyers, Chairman of the Joint Chiefs of Staff; Brigadier General Rick Baccus, Commander of
Joint Task Force-160; and Colonel Terry Carrico, Commandant of Camp X-Ray/Camp Delta.
Petitioners’ Brief on the Merits at ii, Rasul 542 U.S. (No. 03-334), 2003 U.S. Briefs 334, ii, 2004
U.S. S. Ct. Briefs LEXIS 61, 1-2. General Baccus, Colonel Carrico, and their commands were
physically located at U.S. Naval Station, Guantanamo Bay, Cuba. See Scott MacKay, General:
Detainees Handled Humanely Under My Watch, PROVIDENCE J. (R.1.), Oct. 18, 2005, at Al; Bill
Douthat, Routine Doesn’t Change for Detainees at Camp X-Ray, PALM PEACH POST (FLA.), Mar.
1, 2002, at A10.
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combatants” by the military.'” The station is not in the territorial jurisdiction
of any federal judicial district.'”® By the terms of the 1903 treaty that
permitted the establishment of the station, the United States would exercise
“complete jurisdiction and control” over the forty-five square mile area, while
the Republic of Cuba would retain “ultimate sovereignty.”'” The detainees
filed in the District Court for the District of Columbia various actions, which
were construed by the court as petitions for writs of habeas corpus and
dismissed for lack of jurisdiction.'*® The court of appeals affirmed the
dismissal, relying directly on Eisentrager.'

The Supreme Court reversed, distinguishing the situation from the
facts of Eisentrager.'>  Writing for the Court, Justice Stevens read
Eisentrager to be concerned solely with whether in the absence of a statutory
basis for habeas jurisdiction there is some other, fundamental right to the
writ.’*®*  The Court explained that in that case there was not such a
fundamental right because of the nature of the detainees and their
confinement.'* The Court concluded its reasoning by stating that decisions
subsequent to FEisentrager, most notably Braden, had altered § 2241
jurisdiction so that a district court could now properly hear a habeas petition
when the custodian of the detainee was within the court’s territorial
jurisdiction. '%

The Court next addressed arguments that § 2241 did not have
extraterritorial effect. The Court first noted that by the terms of the 1903 lease
agreement with Cuba, the United States exercises “complete jurisdiction and

127 Rasul, 542 U.S. at 470-72.

128 Id. at 490 (Scalia, J., dissenting); see U.S. Const art. IIl & art. IV, § 3, cl. 2. (establishing the
judicial powers of the federal government in relating to the states and territories); 28 U.S.C. §§
81-144 (2000) (establishing the federal judicial districts for the states, the District of Columbia,
and Puerto Rico); 48 U.S.C. §§ 1424-24c, 1611-17 & 1821-26 (2000) (establishing federal
judicial districts for Guam, the U.S. Virgin Islands, and the Northern Marianas Islands
respectively); Rasul, 542 U.S. at 477-79; ADMIN. OFFICE OF THE U.S. COURTS, GEOGRAPHIC
BOUNDARIES OF THE UNITED STATES COURTS OF APPEALS AND UNITED STATES DISTRICT
COURTS, http://www.uscourts.gov/images/CircuitMap.pdf (last accessed Nov. 29, 2005) (setting
out the geographic boundaries of the federal judicial districts).

129 Rasul, 542 U.S. at 471.

130 1d. at 471-72.

BlId. at 472-73.

132 Id. at 478-79. Justice Stevens’ opinion for the Court was joined by Justices O’Connor, Souter,
Ginsburg, and Breyer. Id. at 468 (reporter’s syllabus).

13 Id. at 476-77. The Court explained that the Eisentrager Court found no statutory basis for
jurisdiction, because the Eisentrager Court was relying on the holding of Ahrens. Id.

134 Id. at 475-76.

135 Id. at 478-79.
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control” over the base at Guantanamo Bay.'** The Court proceeded to rely on
historical sources to note that at common law, habeas writs ran to English
“exempt jurisdictions” where other writs did not run.'”’” However, the Court
concluded its reasoning by simply relying on Braden to restate that if a district
court has jurisdiction over the custodian, then jurisdiction is proper.'*®
Therefore, the Court concluded that the habeas petition should be heard on the
merits by the district court. '

While the Court found that the petitioners could proceed based on the
custodian’s presence within the jurisdiction of the district court, the Court did
not specify which of the named respondents the custodian was.'* Three of the
respondents were within the territorial jurisdiction of the District of Columbia:
President Bush, Secretary of Defense Rumsfeld, and Chairman of the Joint
Chiefs, General Meyers.'*! The Rasul Court did not discuss the application of
the immediate custodian rule at all.’* Assuming, however, that the immediate
custodian rule continued to operate to provide that there was one and only one
proper respondent,'®® Rasul’s failure to provide guidance on identifying the
custodian is somewhat problematic. Based on the above assumption and on the
high level in the chain of command of the named respondents within the
district court’s territorial jurisdiction, it appears that the Court has extended to
aliens the principle that citizens confined outside of a judicial district may
always seek habeas relief in the District of Columbia.'** Apparently, if a
solider imprisoned in Korea can name the Secretary of the Air Force as a
habeas respondent, then a Kuwaiti national in Guantanamo Bay can name the
President, Secretary of Defense, or Chairman of the Joint Chiefs of Staff.'*

The opinion of the Court is followed by a brief concurrence by Justice
Kennedy in which he argues that while courts should defer to military

13 Jd. at 480-81.

137 Id. at 481-82.

138 Id. at 483-84. This conclusion does not rely at all on the reasoning that preceded it. See id.
The Court seems to be saying that while the writ is capable of running on its own to Guantanamo,
it is unnecessary to hold this because § 2241 confers jurisdiction. See id.

139 See id. at 485. Subsequently, the District Court for the District of Columbia dismissed several
habeas petitions filed by Guantanamo detainees, holding that they failed to state a claim upon
which a writ of habeas corpus could be granted. Khalid v. Bush, 355 F. Supp. 2d 311 (D.D.C.
2005).

140 See Rasul, 542 U.S. 466.

141 See supra note 121 and accompanying text.

142 See Rasul, 542 U.S. 466.

143 See supra notes 51-51 and accompanying text.

144 See supra notes 92-103 and accompanying text.

145 Compare United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955) with Rasul, 542 U.S. 466.
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decisions, judicial oversight was warranted in this case due to the prolonged
confinement. '

In dissent, Justice Scalia argued that Eisentrager was controlling
precedent that precluded jurisdiction.'’ Justice Scalia argued that Braden did
not overrule Ahrens but merely distinguished it by creating a new class of
detainees, those confined in one jurisdiction under the auspices of a judicial
detainer issued from a second jurisdiction.'® Furthermore, he argued that
even if Ahrens had been overruled, Eisentrager was still good law, because it
was decided based on constitutional principles rather than an interpretation of §
2241.'" Justice Scalia also argued that the Court’s analysis of the reach of the
writ to areas of England such as Jersey and Guernsey was incorrect, arguing
that these territories were historically considered fully parts of England. '

B. Padilla v. Rumsfeld

In Padilla v. Rumsfeld the central issues were the application of the
immediate custodian rule and the extent of the jurisdictional reach of a district
court in habeas matters when the petitioner and custodian are physically
present in a different judicial district within the United States. The petitioner,
Jose Padilla, was an American citizen imprisoned in Charlestown, South
Carolina.”® The named respondents were Secretary of Defense Donald H.
Rumsfeld and Melanie A. Marr, Commander of the naval brig in which
Padilla was detained.’>®> The habeas petition was filed in the Southern District
of New York, where Padilla was formerly confined.'®® The district court

146 Rasul, 542 U.S. at 487-88 (Kennedy, J., concurring). Apparently, Justice Kennedy would
have habeas jurisdiction rest on the subjective judgment of the judiciary as to whether the
executive has gone too far in exercising its power. See id. (Kennedy, J., concurring). Justice
Kennedy was alone in his concurrence. Id. at 485 (Kennedy, J., concurring).

47 Rasul, 542 U.S. at 488-89 (Scalia, J., dissenting). Justice Scalia was joined in his dissent by
Chief Justice Rehnquist and Justice Thomas. Id. at 488 (Scalia, J., dissenting).

18 Id. at 494 (Scalia, J., dissenting).

9 Id. at 492-93 (Scalia, J., dissenting).

150 See Rasul, 542 U.S. at 502-05 (Scalia, J., dissenting); but see supra notes 26-31 and
accompanying text.

151 Rumsfeld v. Padilla, 542 U.S. 426, 430-32 (2004).

152 Padilla, 542 U.S. at 432. Secretary Rumsfeld’s office is located in the Pentagon. OFFICE OF
THE FED. REGISTER, NAT’'L ARCHIVES AND RECORDS ADMIN., THE UNITED STATES
GOVERNMENT MANUAL: 2005-2006 151 (2005). The Pentagon is located in the Eastern District
of Virginia. United States v. Capital Transit Co., 338 U.S. 286, 288 (1949) (stating that the
Pentagon is in Virginia); Saleh v. Titan Corp., 361 F. Supp. 2d 1152, 1166 (S.D. Cal. 2005)
(finding that the Pentagon is located within the Eastern District of Virginia).

153 padilla, 542 U.S. at 430-31. Padilla was initially taken into custody in Chicago on May 8,
2002. Id. On June 9, 2002, Padilla was designated an enemy combatant by Presidential order and
transported to Charleston. Id. at 431. Padilla’s counsel filed a habeas corpus petition in the
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dismissed the petition against Commander Marr due to the fact that she was
outside of the territorial reach of the district court, but allowed the petition to
be heard on the merits against Secretary Rumsfeld, by virtue of New York’s
long-arm statute.”® The court of appeals agreed that the district court had
jurisdiction to hear the case.'”

The Supreme Court, in an opinion delivered by Chief Justice
Rehnquist, reversed the finding of jurisdiction, holding that the only individual
who could properly be named as respondent was Commander Marr, who could
not be reached by the Southern District of New York, because she was outside
of its territorial jurisdiction and therefore unavailable for service of process.'*®
The Court began its analysis by restating the principle that: “[T]here is
generally only one proper respondent to a given prisoner’s habeas petition. . .
. This Custodian, moreover, is ‘the person’ with the ability to produce the
prisoner’s body before the habeas court.”’™ The Padilla Court firmly
reiterated the continued operation of the immediate custodian rule.'® Braden,
in which the petitioner was not in the physical custody of the named
respondent, was distinguished on the basis that the named respondent was the
Kentucky court that possessed a form of immediate legal custody over the
petitioner.’” The Court concluded that Secretary Rumsfeld could not be
named as respondent, because Commander Marr was the one and only
custodian under the immediate custody rule. '

This reflexive and resolute application of the immediate custodian rule
sharply contrasts with the total lack of attention paid to it in Rasul, a
companion case decided on the same day.''

District Court for the Southern District of New York on June 11, 2002. Id. at 432. The factual
record indicates that Padilla’s counsel was fully aware of his client’s whereabouts at the time that
the petition was filed. Id. at 449 n.17 (“When counsel filed Padilla’s habeas petition on June 11,
she averred that ‘Padilla is being held in segregation at the high-security Consolidated Naval Brig
in Charleston, South Carolina.’”).

154 Id. at 432-33.

135 Id. at 433.

156 Id. at 441-43, 450-51. The Chief Justice’s opinion for the Court was joined by Justices
O’Connor, Scalia, Kennedy, and Thomas. Id. at 429 (reporter’s syllabus). Justice Kennedy filed
a concurrence joined by Justice O’Connor. Id. A dissent by Justice Stevens was joined by
Justices Souter, Ginsburg, and Breyer. Id.

57 Id. at 434-35.

158 Id. at 435 (“[T]he proper respondent is the warden of the facility where the prisoner is being
held, not the Attorney General or some other remote supervisory official.”).

159 Id. at 437.

10 Jd. at 442.

161 Compare id. with Rasul v. Bush, 542 U.S. 466 (2004)
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Next, the Court held that the Southern District of New York was
incapable of reaching Commander Marr due to her physical presence in South
Carolina.'®® The basis for this holding was the “within their respective
jurisdictions” language in the habeas statute.'®® The Court concluded that
anything less than a narrow construction of this language would result in such
evils as forum shopping and inconvenience, expense, and embarrassment to
respondents named for jurisdictional purposes only.'** In a footnote, the Court
recognized an exception to this principle for citizens confined overseas and
thus having no immediate custodian within a judicial district.'® As the Court
stated: “In such cases, we have allowed the petitioner to name as respondent a
supervisory official and file the petition in the district where the respondent
resides.” '

The Court dismissed the habeas petition, because the Southern District
of New York did not have jurisdiction over Commander Marr, the one proper
respondent to be named. '?’

19 Padilla, 542 U.S. at 446-47.

163 Id.

164 Id. at 446-47.

15 Jd. at 447 n.16.

1% Id. at 447 n.16. This principle was surely what was relied on to escape the immediate
custodian rule in Rasul. See Rasul, 542 U.S. 466. However, it must be noted that the Rasul
petitioners were not American citizens. Id. at 470. There is no discussion in Rasul of the fact that
this exception to the immediate custodian rule was apparently expanded to include aliens within its
ambit. See Rasul, 542 U.S. 466. Also, in operation this exception functions slightly differently
than the Court describes it, specifically in regards to the filing of the petition where the respondent
resides. The cases where this exception has been applied are universally filed in the District of
Columbia. See United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955); Burns v. Wilson, 346
U.S. 137 (1953). The respondents named in these cases, however, were military service
secretaries with their offices in the Pentagon, Toth, 350 U.S. 11; Burns, 346 U.S. 137, which is
physically located within the Eastern District of Virginia. United States v. Capital Transit Co.,
338 U.S. 286, 288 (1949) (stating that the Pentagon is in Virginia); Saleh v. Titan Corp., 361 F.
Supp. 2d 1152, 1166 (S.D. Cal. 2005) (finding that the Pentagon is located within the Eastern
District of Virginia). Perhaps a more accurate statement of this exception to the immediate
custody rule would provide that in cases where an individual is imprisoned outside of a judicial
district they are permitted to name as respondent a supervisory official and file the petition in the
District of Columbia. Note that this aside is concerned only with which respondent should be
named, rather than the availability of habeas review in the first place, which was the central issue
in Rasul. See Rasul, 542 U.S. at 470 (“These two cases present the narrow but important question
whether United States courts lack jurisdiction to consider challenges to the legality of the detention
of foreign nationals captured abroad in connection with hostilities and incarcerated at the
Guantanamo Bay Naval Base, Cuba.”).

167 See Padilla, 542 U.S. at 449-51.
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C. Hamdi v. Rumsfeld

The last of the three companion Enemy Combatant Cases, Hamdi v.
Rumsfeld, refreshingly presents everything done correctly from the
jurisdictional standpoint.'®  The petitioner, Yaser Esam Hamdi, was an
American citizen imprisoned at the U.S. Naval Brig in Norfolk, Virginia.'®
The named respondents were Secretary of Defense Donald H. Rumsfeld and
Commander W. R. Paulette, commanding officer of the brig.'” The habeas
petition was brought in the District Court for the Eastern District of
Virginia.'”" Both the petitioner and his immediate custodian, who was named
as a respondent, were within the territorial jurisdiction of the district court,
thus satisfying the immediate custodian rule.'” There was no jurisdictional
issue in the case, and the Supreme Court considered the case fully upon its
merits.'”

IV. Redefining the Jurisdictional Requirements of the Writ
A. Potential Problems

In the wake of the Enemy Combatant Cases, there are several glaring
questions remaining regarding the nature of habeas corpus jurisdiction. Justice

168 See Hamdi v. Rumsfeld, 542 U.S. 507 (2004).

1 Hamdi, 542 U.S. at 510.

10 Hamdi v. Rumsfeld, 316 F.3d 450 (4th Cir. 2003); Tim McGlone, Defender Wants Meeting
with Locally Held Taliban, VIRGINIAN-PILOT (Norfolk, Va.), May 23, 2002, at A1l.

' Hamdi, 542 U.S. at 511.

172 United States v. Capital Transit Co., 338 U.S. 286, 288 (1949) (stating that the Pentagon is in
Virginia); Saleh v. Titan Corp., 361 F. Supp. 2d 1152, 1166 (S.D. Cal. 2005) (finding that the
Pentagon is located within the Eastern District of Virginia); see U.S. Const art. III & art. IV, § 3,
cl. 2. (establishing the judicial powers of the federal government in relating to the states and
territories); 28 U.S.C. §§ 81-144 (2000) (establishing the federal judicial districts for the states,
the District of Columbia, and Puerto Rico); ADMIN. OFFICE OF THE U.S. COURTS, GEOGRAPHIC
BOUNDARIES OF THE UNITED STATES COURTS OF APPEALS AND UNITED STATES DISTRICT
COURTS, http://www.uscourts.gov/images/CircuitMap.pdf (last accessed Nov. 29, 2005) (setting
out the geographic boundaries of federal courts).

'3 Hamdi, 542 U.S. at 525 (“[I]t is undisputed that Hamdi was properly before an Article III court
to challenge his detention . . . .”). While habeas jurisdiction was not an issue in Hamdi, the case
is significant in its holding that enemy combatants detained by the military in furtherance of the
war against terror are entitled to due process protections, specifically “notice of the factual basis
for the classification, and a fair opportunity to rebut the Government’s factual assertions . . . .”
Id. at 533. Hamdi himself was later released by the military and returned to Saudi Arabia, after
being imprisoned for almost three years without being charged with a crime. Joel Brinkley & Eric
Lichtblau, U.S. Releases Saudi-American It Had Captured in Afghanistan, N.Y. TIMES, Oct. 12,
2004, at A15.
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Scalia raised the specter of potential problems in his dissent in Rasul.'™ The
holding of Rasul can very plausibly be read to extend the jurisdictional grant of
§ 2241 to allow a habeas petition to be brought by any individual held by
executive action anywhere in the world in any circumstance, as long as a
district court has territorial jurisdiction over some part of the custodian’s chain
of command.'” This would theoretically grant every single prisoner of war
taken into custody by American military forces the ability to challenge their
detention in an American court. '7®

Such a sweeping grant of jurisdiction would have the potential to
cripple the ability of a battlefield commander to deal effectively with
surrendered enemy soldiers, as he would need to be mindful of potential
challenges brought to their detention in a federal courthouse half a world
away.'”” This potential problem may also have the indirect effect of inducing
American military forces to develop an attitude of reluctance to take prisoners
in the first place.'”

There is very little in the text of § 2241 that would prevent this
outcome, especially when the phrase “within their respective jurisdictions” is
construed to require jurisdiction only over the custodian.'” Furthermore, little
imagination is required to conceive of a situation in which this actual problem
arises. Suppose, for example, that American forces arrest an Iraqi insurgent

174 Rasul v. Bush, 542 U.S. 466, 506 (2004) (Scalia, J., dissenting). Justice Scalia may have been
overly alarmist when he stated that “under today’s strange holding Guantanamo Bay detainees can
petition in any of the 94 federal judicial districts.” Id. (Scalia, J., dissenting).

175 Rasul, 542 U.S. at 483 (“No party questions the District Court’s jurisdiction over petitioners’
custodians. Section 2241, by its terms, requires nothing more.”) (citation omitted).

176 See Rasul, 542 U.S. at 497-98 (Scalia, J., dissenting). Justice Scalia noted: “Over the course
of the last century, the United States has held millions of alien prisoners abroad.” Id. at 498
(Scalia, J., dissenting) (citation omitted).

177 See Rasul, 542 U.S. at 497 (Scalia, J., dissenting). As Justice Scalia stated: “[Flederal courts
will entertain petitions from these prisoners, and others like them around the world, challenging
actions and events far away, and forcing the courts to oversee one aspect of the Executive’s
conduct of a foreign war.” Id. at 499 (Scalia, J., dissenting).

178 In the opinion of this author, such an attitude is rather undesirable from a policy standpoint.
Also, such a policy would run afoul of the Geneva Convention concerning prisoners of war, a
treaty to which the United States is a party. See Geneva Convention Relative to the Treatment of
Prisoners of War, August 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva
Convention]; see generally Yoram Dinstein, Prisoners of War, in IIl MAX PLANCK INST. FOR
COMPARATIVE PUB. LAW AND INT’L LAW, ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW
1109, 1109 (Rudolf Bernhardt, ed., 1997). The Geneva Convention arguably requires that at the
very least signatories cease hostilities against surrendering enemy soldiers. See Geneva
Convention, supra, art. 3; see generally Dinstein, supra, at 1109. Such surrendering parties, if
captured, will likely be entitled to the benefits of prisoner of war status. See Geneva Convention,
supra, art. 4; see generally Dinstein, supra, at 1109.

17928 U.S.C. § 2241 (2000); see supra note 175.
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fighter in Baghdad and confine him there.'® Theoretically, the captured

insurgent could, through a next friend, file a habeas petition in the District of
Columbia seeking to challenge the legitimacy of his detention, naming as
respondent an individual within the territorial jurisdiction of that district court,
such as Secretary of the Army, the Army Chief of Staff, or another element of
the chain of command of the actual custodian soldier in Baghdad.'" It could
be argued under the authority of Rasul that if the district court has jurisdiction
over the custodians, then “section 2241, by its terms, requires nothing
more.” '8 Because the right to have a habeas petition heard arises statutorily
under § 2241, the insurgent’s lack of a constitutional right to habeas, as
established by Eisentrager, is irrelevant.'®® Therefore, any insurgent captured
by American forces in Iraq with genuine or contrived complaints regarding the
lawfulness of his detention would be able to challenge that detention in the
District of Columbia. '

A more satisfactory state of affairs might be reached if “habeas
corpus” is more explicitly defined to account for the opinions of the Court and
the anomaly created by the unique way in which the United States came into
possession of the Naval Station at Guantanamo Bay.'®® The following sections
outline how the nightmare scenarios suggested by Justice Scalia may be
avoided through action by the judiciary, the legislature, or the executive.

B. Judicial Redefinition

The language of § 2241 offers very few terms that can be narrowly
redefined in order to prevent the undesirable results discussed above.'®® This
is especially true given the broad interpretation of the “in their respective

180 See Ian Fisher, 2 More Hostages Seized, but Progress Reported in Talks for Release of 7
Others, N.Y. TIMES, Aug. 1, 2004, § 1, at 10 (reporting the arrest by American troops of the top
aide to an Iraqi rebel leader).

181 See Schlanger v. Seamans, 401 U.S. 487, 489 (1971) (“The question in the instant case is
whether any custodian, or one in the chain of command, as well as the person detained, must be in
the territorial jurisdiction of the District Court.”); supra note 177. The chain of command
exception to the immediate custodian rule would presumably apply to the aliens confined outside of
a judicial district in this hypothetical, as it was apparently applied to the Guantanamo detainees in
Rasul. See supra notes 136-39 and accompanying text.

182 Rasul, 542 U.S. at 483.

183 See id. (“No party questions the District Court’s jurisdiction over petitioner’ custodians.
Section 2241, by its terms, requires nothing more.”) (citation omitted).

184 See supra note 161.

185 See Rasul, 542 U.S. at 480-82; supra notes 126-131 and accompanying text.

186 See 28 U.S.C. § 2241 (2000) (“Writs of habeas corpus may be granted by the Supreme Court,
any justice thereof, the district courts and any circuit judge within their respective jurisdictions.”).

141



2005 Redefining Habeas Corpus Jurisdiction

jurisdictions language” in Braden and Rasul.' Surprisingly, one of the terms
that presents itself most readily to a narrow construction is “habeas corpus”
itself.’® A judicial construction of the term “habeas corpus” that wraps its
jurisdictional reach up in its definition has the potential to preserve the writ as
a bulwark against arbitrary executive detention while avoiding the extension of
judicial oversight into areas that are more properly the sole domain of the
Executive, such as the conduct of wars.'®

Blackstone defined the writ as one that “run[s] into all parts of the
king’s dominions: for the king is at all times intitled to have an account, why
the liberty of any of his subjects is restrained, wherever that restraint may be
inflicted.”'  This description of habeas jurisdiction is still viable and
consistent with Eisentrager, Braden, Rasul, and Padilla.'” When the terms
“king,” “dominions,” and “subjects” are defined in twenty-first century
American terms, however, a jurisdictional reach emerges that yields the same
result as in Rasul, but prevents a torrent of habeas petitions brought by
prisoners of war and other such situations. 2

The word “king” indicates the ultimate sovereign, and may
straightforwardly be read to mean the United States government, through
which the people exercise their sovereignty.'”® Within the Blackstone quote
the second usage of “king” may more narrowly be read as to refer to the
judiciary of the United States, as that is the branch of government compelling
and reviewing the accounting of the bases for the subject restraint.'*

The word “dominions” can be read to mean territory over which the
United States exercises complete jurisdiction and control. This would include
the territory of every state and non-state district, territory, and possession.'*’

187 See Rasul, 542 U.S. at 483-85; Braden v. 30th Jud. Cir. Ct. of Ky., 410 U.S. 484, 499-500
(1973).

188 See 28 U.S.C. § 2241.

189 See Rasul, 542 U.S. at 499 (Scalia, J., dissenting).

190 3 BLACKSTONE, supra note 17, at *131.

1 See Rasul, 542 U.S. 466; Rumsfeld v. Padilla, 542 U.S. 426 (2004); Braden, 410 U.S. 484;
Johnson v. Eisentrager, 339 U.S. 763 (1950).

192 See supra Part I11.a.

19 See U.S. CONST pmbl (“We the people of the United States, in order to form a more perfect
union . . . do ordain and establish this Constitution of the United States of America.”).

19 Peyton v. Rowe, 391 U.S. 54, 58 (1968) (“The writ of habeas corpus is a procedural device for
subjecting executive, judicial, or private restraints on liberty to judicial scrutiny.”) (footnotes
omitted).

195 See U.S. CONST. art. III & art. IV, § 3, cl. 2. (establishing the judicial powers of the federal
government in relating to the states and territories); 28 U.S.C. §§ 81-144 (2000) (establishing the
federal judicial districts for the states, the District of Columbia, and Puerto Rico); 48 U.S.C. §§
1424-24c, 1611-17 & 1821-26 (2000) (establishing federal judicial districts for Guam, the U.S.
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This definition would also cover the U.S. Naval Station at Guantanamo Bay,
as by the terms of the 1903 Treaty with Cuba, the United States exercises
“complete jurisdiction and control” over the base. '

The Guantanamo Bay base was one of the first American overseas
military bases, and its method of creation is considered archaic.'”” Today,
when the United States establishes a military base abroad, the agreement with
the host country takes the form of a lease, granting only a right to use a certain
territory for a specific purpose.'® This is not a transfer of jurisdiction and
control over the territory of the military installation, but rather a mere right of
use.'” The laws of the host country would govern American servicemen
abroad at these bases, were it not for treaties signed between the United States
and the host country.’® These treaties, typically called “Status of Forces”
agreements, provide that military personnel stationed abroad are generally
subject to the criminal and disciplinary jurisdiction of the sending state rather
than the host state.”" The treaty, by its terms, only applies to members of the
armed services of the sending state, civilian personnel of the sending state
accompanying the military component, and the accompanying spouses and
children of the same.**”

The key difference in the Guantanamo approach versus the modern
approach is that in the former, the United States is exercising jurisdiction over
territory, whereas in the latter the United States is exercising jurisdiction over
people.”® Therefore, any person at a modernly established American military

Virgin Islands, and the Northern Marianas Islands respectively); ADMIN. OFFICE OF THE U.S.
COURTS, GEOGRAPHIC BOUNDARIES OF THE UNITED STATES COURTS OF APPEALS AND UNITED
STATES DISTRICT COURTS, http://www.uscourts.gov/images/CircuitMap.pdf (last accessed Nov.
29, 2005) (setting out the geographic scope of judicial power specifically). Congress is given
plenary power and sovereignty over non-state territories by the constitution. U.S. CONST. art. IV,
§ 3, cl. 2. Some of these territories are provided with their own judicial districts. 48 U.S.C. §§
1424-24c, 1611-17 & 1821-26.

19 Agreement between the United States and Cuba for the Lease of Lands for Coaling and Naval
Stations art. III, U.S.-Cuba, Feb. 23, 1903, T.S. No. 418 [hereinafter Lease of Lands].

197 See Gerald L. Newman, Closing the Guantanamo Loophole, 50 Loy. L. REV. 1, 36 (2004)
(“The highly unusual character of U.S. rights at Guantanamo results from the base's origins in the
period of colonialism, when such arrangements were more common.”).

198 See Helmut Rumpf, Military Bases on Foreign Territory, in Il MAX PLANCK INST. FOR
COMPARATIVE PUB. LAW AND INT’L LAW, ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 381,
384-85 (Rudolf Bernhardt, ed., 1997).

19 See id.

20 See, e.g., Agreement between the Parties to North Atlantic Treaty Regarding the Status of
Their Forces, June 19, 1951, 4 U.S.T. 1792, 199 U.N.T.S. 67 [hereinafter NATO SOFA].

201 See NATO SOFA, supra note 200, art. VII.

202 See NATO SOFA, supra note 200, arts. I & VII.

23 Compare Lease of Lands, supra note 196, art. III, with NATO SOFA, supra note 200, art.
VIL.
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installation overseas who is not covered by the Status of Forces agreement is
not subject to its terms.?* The laws of the United States, notably § 2241,
would have no application to a person so situated, as the United States
explicitly does not have complete jurisdiction and control.?” A non-American
citizen confined at a modernly formulated American base abroad would not
have any right to avail themselves of a habeas petition in any American
court.”® Of course, the laws of the host country would apply, so this same
individual would be free to exercise whatever legal mechanisms exist in the
host country for the review of the lawfulness of detentions. "’

Recast in modern terms, Blackstone’s use of the word “dominions”
would include areas such as Guantanamo Bay, where the United States has
complete jurisdiction and control, but exclude these newer bases. >

There is ambiguity when the term “subjects” is recast in twenty-first
century terms. It would be natural to equate “subjects” with “citizens,” but
then Rasul’s finding of jurisdiction over non-citizen writ petitions is difficult to
reconcile.?”

It may be best to give “subjects” the admittedly circular definition of
“persons within areas under the complete control and jurisdiction of the United
States.”?'*  This definition would include the detainees in Rasul and exclude
the detainees in Eisentrager.*'' It would also notably exclude any individuals
confined in locations where American troops are operating, but where the
American government lacks complete jurisdiction and control, such as Iraq.?"

Because Blackstone could not have written to take account of the
Suspension Clause of the U.S. Constitution, a minor tweaking of his words is
necessary to do that.?"® Interestingly, Blackstone’s definition applies perfectly
to citizens if it is excised of its first clause, so as to read: “[T]he king is at all
times intitled to have an account, why the liberty of any of his subjects is

204 See NATO SOFA, supra note 200.

205 See NATO SOFA, supra note 200, arts. I & VII.

206 See Johnson v. Eisentrager, 339 U.S. 763, 768 (1950) (“Nothing in the text of the Constitution
extends such a right . . . .”).

27 See NATO SOFA, supra note 200.

208 See supra notes 195-207 and accompanying text.

20 See Rasul v. Bush, 542 U.S. 466 (2004).

210 See supra note 189 and accompanying text.

21 See Rasul, 542 U.S. 466; Eisentrager, 339 U.S. 763.

212 See Bradley Graham & Peter Baker, Deadline for Troop Withdrawal Ruled Out, WASH. POST,
Jan. 30, 2005, at Al (reporting on the continued presence of American troops in Iraqi for the
foreseeable future).

213 See U.S. CONST. art. I, § 9, cl. 2.
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restrained, wherever that restraint may be inflicted.”*'* If “king” is replaced
with “federal judiciary” and “subject” is replaced with “citizen,” then that
statement rather accurately describes the modern reach of the writ for
citizens.?"> It appears that American citizens always have a right to challenge
the causes for their detention by way of a writ of habeas corpus in a federal
court, no matter where in the world they might be confined. '

For aliens, a workable, modernized definition of the writ of habeas
corpus would read: “[A] writ running into all areas that the United States
exercises complete jurisdiction and control over: for the judiciary is at all times
entitled to have an account, why the liberty of any individual with an area
under the complete jurisdiction and control of the United States is restrained,
wherever that restraint may be inflicted.”*"”

If the words “habeas corpus” themselves are defined as suggested
above and the new definition is read into § 2241, then the jurisdictional scope
of § 2241 is immediately narrowed to areas over which the United States
exercises complete jurisdiction and control.?'® Simply put, when defined in
this fashion, habeas corpus is unavailable to an individual outside of areas
under the complete jurisdiction and control of the United States government.
This definition would allow the writ to continue to operate to provide a check
on arbitrary executive detention for all citizens and all aliens within areas
under firm American control, while avoiding nightmare scenarios where every
POW files a petition.

C. Potential Legislative Enactments

Habeas review of confined enemy combatants can be sharply curtailed
through a Congressional amendment to the text of § 2241.%° Though
potentially difficult to obtain, Congressional support for amendment would
create myriad possibilities for altering the extraterritorial reach of habeas
writs.

214 3 BLACKSTONE, supra note 17, at *131.

215 See United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955); Burns v. Wilson, 346 U.S. 137
(1953).

216 See Toth, 350 U.S. 11; Burns, 346 U.S. 137.

27 See 3 BLACKSTONE, supra note 17, at ¥131; supra notes 186-207 and accompanying text.

218 See 28 U.S.C. § 2241 (2000); supra notes 186-217 and accompanying text.

219 See supra text accompanying notes 210-12.

20 See U.S. CONST. art. I, § 1 (“All legislative Powers herein granted shall be vested in a
Congress of the United States . . . .”).
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The jurisdictional grant of § 2241 reads: “Writs of habeas corpus may
be granted by the Supreme Court, any justice thereof, the district courts and
any circuit judge within their respective jurisdictions.”*' Ahrens could be
codified by altering the text to read: “Writs of habeas corpus may be granted
by the Supreme Court, any justice thereof, the district courts and any circuit
judge within their respective jurisdictions, provided the petitioner is physically
located within the territorial jurisdiction of that court.”** This may, however,
lead to an unconstitutional suspension of the writ, as American citizens situated
like the petitioners in Toth and Quarles would have no forum to seek habeas
review.”® To cure this possible constitutional defect, an additional section
may be added to the statute reading: “The District Court for the District of
Columbia may grant writs of habeas corpus when the place of confinement of a
citizen is not within any other judicial district.”

Alternately, § 2241 could be amended to read: “Writs of habeas
corpus may be granted by the Supreme Court, any justice thereof, the district
courts and any circuit judge within their respective jurisdictions. The writ of
habeas corpus shall not extend to an alien unless he is confined within the
territorial jurisdiction of a district court.” This would codify Eisentrager,
while taking into account the holding of Braden.”* The holding of Braden
would still be viable, because the limiting language only applies to aliens
confined abroad.”” The emerging classes of habeas petitioners contemplated
by Braden are still entitled to file habeas petitions wherever it is most
convenient, which may not be the same district in which the petitioner is
confined.”® Also, the wording of this proposed amendment to the statute
would not prevent aliens confined within a judicial district from filing a habeas
petition in a district other than the one of their confinement, if the proper
respondent to name is located elsewhere.??” American citizens would have the
right to a habeas petition wherever they may be confined, so that the
amendment would not have any effect on individuals such as the Toth and
Burns petitioners.”®  The limiting language of “aliens” protects without

2128 U.S.C. § 2241(a) (2000).

222 See Ahrens v. Clark, 335 U.S. 188 (1948).

223 See United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955); Burns v. Wilson, 346 U.S. 137
(1953).

24 See Braden v. 30th Jud. Cir. Ct. of Ky., 410 U.S. 484 (1973); Johnson v. Eisentrager, 339
U.S. 763 (1950).

25 See supra notes 121-125 and accompanying text.

226 See Braden, 410 U.S. 484.

227 See supra notes 121-25 and accompanying text.

228 See Toth, 350 U.S. at 11; Burns, 346 U.S. 137.
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alteration the habeas rights of citizens. Constitutional concerns would be
avoided.*”

The Guantanamo detainees would be excluded from seeking habeas
review under this statute, because the base is not within the territorial
jurisdiction of any district court and because the detainees are not citizens.**
There is no constitutional concern, as Eisentrager’s holding that aliens
confined abroad have no constitutional right to habeas relief has not been
overruled.*"

Finally, § 2241 may be amended to read: “Writs of habeas corpus
may be granted by the Supreme Court, any justice thereof, the district courts
and any circuit judge within their respective jurisdictions whenever a person is
confined in an area under the complete control and jurisdiction of the United
States.” This would codify the holding of Rasul.*** The Guantanamo
detainees would have the right to challenge their confinement, but most of the
alarmist scenarios would be precluded.”® Again, constitutional concerns for
citizens could be remedied with the additional language discussed above.?*

D. Executive Avoidance

In order for the executive to avoid judicial review of his actions with
regard to enemy combatants, he must move the detainees to a place where the
United States exerts enough control that the local government is either
incapable or unwilling to review the actions of the United States, but not so
much control as to bring the detainees within the jurisdictional grant of § 2241
as interpreted above in Part IV.b.

Such a location may be created by treaty with a foreign state. In this
model, a nation in which the United States already has a base established
would agree by treaty that their own laws have no effect and application to
persons declared “enemy combatants” by the United States and confined by
U.S. forces within the base.”®® These so-defined individuals would not be
protected by the laws of the United States, due to their exclusion from the

2 See supra notes 221-23 and accompanying text.

230 See Rasul v. Bush, 542 U.S. 466 (2004).

31 See Johnson v. Eisentrager, 339 U.S. 763, 768 (1950).

232 See Rasul, 542 U.S. 466.

233 See supra Part IV .a.

24 See supra notes 213-16 and accompanying text.

25 This is the designation that the United States has assigned the individuals confined at
Guantanamo Bay. John Daniszewski, British Inmates at Guantanamo to Be Released, L.A.
TIMES, Jan. 12, 2005, at A3.
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Status of Forces Agreement, and would have no legal recourse in the host
country by the terms of the above described treaty.?* These individuals would
have no legal recourse to challenge their confinement and no legal rights of
any kind because of the treaty.*’

Similarly, the United States could confine individuals in a host
country where the legal system does not provide for inquiry into the causes of
detention in the first place.**®* However, such a country would most likely be a
despotic regime such as antebellum Iraq.” Presupposing that the United
States is on favorable enough diplomatic terms to establish a base in such a
country, the problem is the potential for a huge public relations nightmare. It
might appear unseemly for the United States to take advantage of an
environment in foreign countries that is conducive to human rights abuses.?*
Notably, there are unsubstantiated accounts that actions similar to the above
described may already be taking place.?*!

Another proposal to effectuate confinement beyond judicial review is
to detain individuals in a country without a functioning government. An
example of this would be Iraq between the abdication of Saddam Hussein and
the establishment of its new government.”** Conventional international law

26 See supra notes 197-207 and accompanying text.

57 See supra notes 197-207 and accompanying text.

28 The writ of habeas corpus is only present in legal systems that have descended from that of
England. See Johnson v. Eisentrager, 339 U.S. 763, 779 (1950).

2% Traq under the regime of Saddam Hussein was noted for its human rights abuses. See Karen
DeYoung, Bush Urges U.N. to Stand Up to Hussein, Or U.S. Will Act, WASH. POST, Sept. 15,
2002, at A3.

240 Furthermore, such actions would seem to run counter to stated American policy, as recently
articulated in President Bush’s inaugural address. President George W. Bush, Inaugural Address,
41 WEEKLY COMP. PRES. DocC. 74, 74 (Jan. 20, 2005) (“We will persistently clarify the choice
before every ruler and every nation: The moral choice between oppression, which is always
wrong, and freedom, which is eternally right.”).

241 Megan K. Stack & Bob Drogin, Detainee Says U.S. Handed Him Over for Torture, L.A.
TIMES, Jan. 13, 2005, at Al. At least one former Guantanamo detainee, an Australian national
since repatriated, claims that he was confined by American and Pakistani officials in Pakistan for
three months before being handed over by the Americans to Egyptian authorities. Id. He further
claims that he was repeatedly tortured by his Egyptian captors for six months before being
relocated to Guantanamo. Id. Between the submission of this article and press time, media
sources have revealed that secret facilities of the type described above actually exist. See Dana
Priest, CIA Holds Terror Suspects in Secret Prisons; Debate Is Growing Within Agency About
Legality and Morality of Overseas System Set Up After 9/11, WASH. POST, Nov. 2, 2005, at Al.
222 The Iraqi Transitional Government assumed power on June 28, 2004. The Iragi Transitional
Government, Path to Democracy, http://www.iragigovernment.org/index en.htm (then follow
“Path to Democracy” hyperlink under “NEWS & INFO”) (last visited Nov. 30, 2005). A
constitution for the Republic of Iraq was ratified through a popular referendum held on October
15, 2005. Independent Electoral Commission of Iraq, Welcome!,
http://www.ieciraq.org/English/Frameset english.htm (last visited Nov. 30, 2005). Iraqi voters
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provides that when military forces are “in belligerent occupation of territory,”
then they are governed only by the laws of war.?*® If American forces can be
considered in “belligerent occupation of territory,” and a persuasive argument
can be made that it currently is in Iraq,”** then the only limitation on the
actions of our forces are the laws of war, which provide scant protections for
unlawful combatants.?** Furthermore, enforcement of the laws of war is weak
at best.>*® Opportunities to find and exploit such extra-governmental territory
are, however, rare.

V. Conclusion

The writ of habeas corpus has enjoyed a long and storied path through
the long arc of Anglo-American legal history.*”’ While the writ continues to
serve a critical role in the prevention of arbitrary executive detentions, it
stands at a critical juncture. There is a possibility that the ambit of the writ
may be expanded in such a way that critical executive functions, long
considered beyond the review of the judiciary, will be crippled by litigation, or
at least the fear of such.

But all is not so bleak. A judicial recognition of the above proposed
jurisdictional limits on the writ would have the effect of retaining the most
important features of habeas review, while giving the executive the freedom to
“preserve, protect and defend the Constitution of the United States.”?*® The
cold reality is that there are situations and circumstances that call for executive
action to be significantly more expedient than is possible with judicial
oversight. The critical balance is to provide for this freedom of action while
still maintaining a judicial check against arbitrary actions.

will elect a Council of Representatives on December 15, 2005. Independent Electoral Commission
of Iraq, Welcome!, http://www.ieciraq.org/English/Frameset english.htm (last visited Nov. 30,
2005).

28 Derek W. Bowett, Military Forces Abroad, in Tl MAX PLANCK INST. FOR COMPARATIVE PUB.
LAW AND INT'’L LAW, ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAw 388, 388 (Rudolf
Bernhardt, ed., 1997).

24 See Erik Eckholm, Sunni Group Says It Killed Cleric's Aide In Bombing, N.Y. TIMES, Jan. 15,
2005, at A6 (reporting on continuing violence against American military personnel in Iraq).

25 See Dinstein, supra note 178, at 1109; see also Alfred-Maurice De Zayas, Combatants, in 1
MAX PLANCK INST. FOR COMPARATIVE PUB. LAW AND INT’L LAW, ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW 668, 668-69 (Rudolf Bernhardt, ed. 1992).

26 See G.I.A.D. Draper, War, Laws of, Enforcement, in IV MAX PLANCK INST. FOR
COMPARATIVE PUB. LAW AND INT’L LAW, ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW
1381, 1381-82 (Rudolf Bernhardt, ed. 2000).

247 See supra Part I1.

28 U.S. CONST., art. II, § 1, cl. 7.
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By explicitly redefining the jurisdictional sweep of the writ so that it
is only available to those confined within areas under the complete jurisdiction
and control of the United States, the proper balance is reached, providing
safeguards against arbitrary executive detention while maintaining executive
freedom to prosecute wars.**

Alternately, legislative amendment to § 2241 may provide this same
executive freedom.”® Even in the face of broad judicial construction of the
habeas statute, there are still methods by which the executive may evade its

sweep.?!

Even with the extraterritorial reach of habeas corpus jurisdiction
altered by the Enemy Combatant Cases of 2004, it is still entirely possible for
the executive to aggressively pursue its policy of countering terrorism around
the globe.

2 See supra notes 210-16 and accompanying text.
20 See supra section IV.c.
51 See supra section IV.d.
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DON'T TREAD ON ME: ABSENCE OF
JURISDICTION BY THE INTERNATIONAL
CRIMINAL COURT OVER THE U.S. AND
OTHER NON-SIGNATORY STATES

Lieutenant Jon Stephens, JAGC, USN*

I. Introduction

On July 1, 2002, the International Criminal Court (“ICC”) entered
into force, promising to “guarantee lasting respect for . . . the enforcement of
international justice.”' For many, the ICC finally established the appropriate
forum to oversee the prosecution of international crimes; crimes that had been
outside the reach of the international community for decades. Since World
War I (“WWTI”), the international community has been seeking a forum in
which to charge, prosecute, and convict war criminals who committed large-
scale atrocities affecting international interests.?

The jurisdiction of the ICC is limited to “the most serious crimes of
concern to the international community as a whole.”®  The applicable
enumerated crimes are: genocide, crimes against humanity, war crimes, and
acts of aggression.® Using the U.S. as an example of a non-signatory state,

* The positions and opinions expressed in this article are those of the author and do not represent
the views of the United States Government, the Department of Defense, or the United States
Navy. LT Jon Stephens is an active duty Navy judge advocate currently serving at Navy Legal
Service Office, Southwest. He obtained a J.D. from the George Washington University School of
Law (with high honors) and a B.S. from the University of Michigan.

! Rome Statute of the International Criminal Court, preamble, Jul. 17, 1998, available at
http://www.icc-cpi.int/library/about/officialjournal/Rome Statute 120704-EN.pdf [hereinafter
Rome Statute]; see also International Criminal Court (“ICC”): Historical Introduction, available
at http://www.icc-cpi.int/about/ataglance/history.html (last visited April 20, 2005) [hereinafter
I1CC].

2 M. CHERIF BASSIOUNI, THE STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A
DOCUMENTARY HISTORY 2-4 (1998).

3 Rome Statute, supra note 1, at art. 5.

4 Id. Aggression has yet to be affirmatively defined by the international community. David
Scheffer —- United States Ambassador-at-Large for War Crimes issues during the Rome
Conference —- testified in 1998 that the definition of aggression “was to be decided by a
subsequent amendment to be adopted seven years after entry into force.” Is a U.N. International
Criminal Court in the U.S. National Interest?: Hearing before the Subcom. on Int’l Operations of
the Senate Comm. On Foreign Relations, 105" Cong. (1998) (statement of David Scheffer)
[hereinafter 1998 Scheffer Senate testimony]. Based on these numbers, aggression will not be
defined until 2009, precluding prosecution until then, despite the contention that certain acts of
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this article focuses on the presumption that the ICC has jurisdiction to
prosecute the war crimes of individuals hailing from non-signatory states.>

Part II outlines the evolution of the definition of international war
crimes, and analyzes whether the conduct of United States soldiers during the
War on Terror falls within the modern definition of war crimes. There are
four arguably legitimate bases for ICC jurisdiction over war crimes: universal
jurisdiction over all the enumerated core crimes; ratification of the Rome
Statute; referral of a matter to the ICC by the United Nations Security
Council; or prosecution validated by a customary norm. Part III will analyze
whether universal jurisdiction with respect to war crimes is appropriate. Part
IV will analyze applicable treaty law to assess whether there is a valid
precedent to bind non-signatory parties to treaty obligations. Finally, Part V
will analyze whether customary international law mandates that non-signatory
states cede prosecutorial power over its nationals to the ICC. This paper will
focus primarily on the actions of U.S. soldiers during the War on Terror and
ultimately conclude that the ICC may not prosecute U.S. soldiers as a matter
of international law, even if said actions amounted to the commission of war
crimes.

II. What constitutes a war crime subject to ICC jurisdiction?

A. While war crimes have plagued the battlefield throughout history; the
characterization of these crimes has evolved to meet the realities of
warfare.

War crimes have plagued the international scene throughout the
course of history. Atrocities including poisoning wells, mistreatment of enemy
forces, besieging defenseless civilian towns, and indiscriminate murder can be
traced back much earlier than the 20" century.® As Professor Ball pointed out,
while the conduct of war throughout history has remained the same, the
conventions of war have changed.” In order to properly analyze the questions
regarding ICC jurisdiction, the impetus for international involvement in these
matters must be understood.

aggression would be probably be deemed as criminal, i.e. Iraq’s 1991 invasion of Kuwait. See
ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 110-14 (2003).

5> Rome Statute, supra note 1, art 8.

® HOWARD BALL, PROSECUTING WAR CRIMES AND GENOCIDE 11 (1999).

TId.
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War crimes are characterized as serious violations of the international
law of war that violate the customs of war and the “conscience of humanity.”®
The law of war encompasses evolving regulations initiated by the international
community almost one hundred years ago at The Hague.® The Convention
was designed to inspire the “desire to diminish the evils of war,” and to set
forth a code by which belligerent states were to abide during a war. '

The U.S. had already addressed its concerns about wartime conduct
prior to the Hague Convention, during the Civil War. President Lincoln
solicited a draft of a manual outlining the acceptable behavior of Union
soldiers during the Civil War, which was ultimately drafted by Francis Lieber,
a Columbia University law professor.!! The code of behavior —- “Lieber’s
Code” —- became General Order No. 100 on April 24, 1863, and was
disseminated to every commander in both the Union and Confederate armies.
Entitled Instructions for the Government of Armies of the United States in the
Field, the manual covered issues ranging from the “the use of private property
of the enemy” to “prisoners of war ‘who shall be fed upon plain and
wholesome food, whenever practicable, and treated with humanity.””'?

As the first major conflict after the Hague convention, World War I
provided the first opportunity to address war crimes on an international
scale.' Wartime strategy had changed with the injection of technologically
advanced weaponry.'> Countries which had previously advocated “civilized”
wars engaged in propaganda battles with enemy states, engendering harsh
feelings between the Allied and Central Powers post-WWIL.'® The resulting
animosity led to states such as France trying enemy soldiers within its own
courts-martial system, forcing the Germans to reciprocate and try French
soldiers in the German system.'” Situations such as these sparked the first

8 Id.; CASSESE, supra note 4, at 48.

° Convention Respecting the Laws and Customs of War on Land, Preamble, Oct. 18, 1907, 205
C.T.S. 2717, available at
http://www.icrc.org/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6?OpenDocument.

0 rd.

" BALL, supra note 6, at 14. The United States was not alone in its effort to limit war crimes
prior to the Hague Convention. For example, Russia signed a treaty banning the use of explosive
bullets in battle in 1868. Id. at 13.

12 Id. See also Gen. Order No. 100 (Apr. 24, 1863) reprinted in RICHARD SHELLY HARTIGAN,
LIEBER’S CODE AND THE LAW OF WAR (1983).

13 BALL, supra note 6, at 14.

Y.

BId. at17.

6 Id. at 16-19.

Id. at 19.
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discussions concerning a potential international criminal tribunal, but the talks
were ultimately silenced by the United States. '

After World War II (“WWII”), the international outrage concerning
Nazi conduct during the war forced the initiation of International Military
Tribunals (“IMT”) in Germany and Japan to prosecute war criminals from
those two countries.' Each IMT had jurisdiction to prosecute crimes against
peace, war crimes and crimes against humanity.?® In 1948, the United Nations
passed the Genocide Convention, prohibiting genocide in time of peace or
war.?’  In 1949, the international community addressed future wartime
concerns by entering into the four Geneva conventions. These conventions

18 The United States objected to the establishment of an international criminal court because it felt
that each country had the unique responsibility to prosecute its own soldiers; a responsibility the
United States was not willing to relinquish. Id. at 20. Interestingly enough, the United States
advanced a similar argument approximately 80 years later during the Rome Statute negotiations.
Id. See also  Statement of Donald Rumsfeld, May 2002, available at
http://www.findarticles.com/p/articles/mi_pden/is 200205/ai 2466351755 (stating “The ICC's
entry into force on July Ist means that our men and women in uniform -- as well as current and
future U.S. officials -- could be at risk of prosecution by the ICC.”); David Scheffer, Staying the
Course with the International Criminal Court, 35 CORNELL INT’L. L. J. 47, 64-65 (2002) (stating,
“[t]he central U.S. concern has been the exposure of U.S. personnel while the United States
remains a non-party to the treaty.”).

19 After complex negotiations, the four victorious nations —- United States, Russia, the United
Kingdom, and France -- signed the London Charter on August 8, 1945, establishing the basis for
prosecution of German and Japanese war criminals. BALL, supra note 6, at 50-54.

20 War crimes were defined as follows:

Violations of the laws or customs of war. Such violations shall include but
are not limited to, murder, ill-treatment or deportation to slave labor or for
any other purpose of civilian population of or in occupied territory, murder
or ill-treatment of prisoners of war or persons on the seas, killing of
hostages, plunder of public or private property, wanton destruction of cities,
towns, or villages, or devastation not justified by military necessity.

London Charter, Aug. 8, 1945, art. 1v, available at
http://www.icrc.org/ihl.nsf/0/1d1726425f6955aec125641e0038bfd6?OpenDocument.

2l Convention on the Prevention and Punishment of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277.
There are currently 133 parties to the Genocide Convention. See Office of the High
Commissioner for Human Rights website, available at
http://www.unhchr.ch/html/menu3/b/treaty 1gen.htm.
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were designed to protect sick and wounded soldiers in the field,? prisoners
taken during combat®® and non-participating civilians during the time of war.?*

The Appeals Chamber of the International Criminal Tribunal for the
former Republic of Yugoslavia (“ICTY”) delivered the most recent definition,
holding that a war crime must: consist of a “serious infringement” of an
international rule resulting in grave consequences to the victim; impact a right
explicitly defined by a treaty, or implicated by customary international law;
and it must have been previously criminalized. This tribunal, along with the
International Criminal Tribunal for Rwanda (“ICTR”), provided the modern
model for war criminal prosecution prior to the ICC.%*

B. Could recent United States actions be properly considered war crimes
under the Rome Statute?

The Rome Statute provides the ICC with jurisdiction over war crimes;
crimes which are defined by the previously recognized Geneva Conventions.*’
Article Eight of the Rome Statute exhaustively defines war crimes subject to
ICC enforcement, specifically crimes involving international and internal
armed conflicts.?® Jurisdiction will only apply when the crimes are committed
as part of a plan, or committed on such a large scale as to adversely impact
international interests.?

22 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick Armed
Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3144, 75 U.N.T.S. 31 [hereinafter First Geneva
Convention]; Geneva Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 U.N.T.S.
85 [hereinafter Second Geneva Convention].

2 Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T.
3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention].

2* Geneva Convention Relative to the Protection of Civilian Persons in the Time of War, Aug. 12,
1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth Geneva Convention).

% The Prosecutor v. Dusko Tadic, Decision of the Appeals Chamber on the Defense Motion of
the Interlocutory Appeal concerning Jurisdiction at 128-32; Case No. IT-94-1-D, of 2 Oct. 1995.

26 Since 1945 there have been over 100 international and civil wars fought. BALL, supra note 6, at
92 (citing A. MARK WEISBURD, USE OF FORCE: THE PRACTICE OF STATES SINCE WORLD WAR II
(1997)). During these conflicts, war crimes have inevitably been committed by some of these
combatants. Id. However, not one war criminal was tried after Nuremburg until the criminal
tribunals in Yugoslavia and Rwanda, suggesting that the “strong” international stance against war
crimes and genocide wasn’t that strong after all. Id.

2" Rome Statute, supra note 1, art. 8.

28 The statute does not address internal disturbances or sporadic acts of violence, nor does it affect
a state’s responsibility to reestablish order within the state. Id.

®Id.
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1. If not considered as isolated incidents, the torture of Iraqi
prisoners, coupled with the alleged torture of those held captive
in Guantanamo Bay, satisfies the ICC war crime definition.

The gruesome pictures depicting unthinkable actions committed by
American soldiers in an Abu Ghraib prison are now etched in the minds of
people throughout the world. Considering these photos, along with some of
the health concerns currently being faced by the Iraqi people, many would
argue that the United States has failed in its duty to “promote the welfare of
the Iragi people through the effective administration of the territory.”*
According to a recently released report, 108 detainees have died thus far in
U.S. custody, with prisoner abuse the suspected cause of death in roughly 27
of these cases.” In Guantanamo Bay, the International Committee of the Red
Cross recently submitted a report in which it claims that the, “American
military has intentionally used psychological and sometimes physical coercion
'tantamount to torture' on prisoners at Guantanamo Bay.”** As of March,
2005, there were approximately 540 detainees remaining in Cuba; many of
whom have ties to al Qaeda or served with the Taliban during the war in
Afghanistan.®

Under the Rome Statute, the torture of prisoners in Iraq and Cuba
would rightfully be deemed war crimes, as torture is clearly prohibited by
Article 8(2)(ii).* In his final report on the prison abuse, Major General
Antonio Taguba stated, “[s]everal US Army Soldiers have committed
egregious acts and grave breaches of international law at Abu Ghraib/BCCF
and Camp Bucca, Iraq.”* These are the types of crimes the drafters of the
ICC targeted when considering the prosecution of war crimes at the
international level.*

30 U.N. S.C. Res. 1483, U.N. SCOR, 58" Sess., U.N. Doc. S/Res/1483 (2003); see also Mark
Levine, War Crimes Have Doomed the Occupation, at
http://progressivetrail.org/articles/040512LeVine.shtml.

3 Report: 108 Die in U.S. Custody, Mar. 16, 2005, at
http://www.cbsnews.com/stories/2005/03/16/terror/main680658. shtml.

2 Neil A. Lewis, Red Cross Finds Detainee Abuse in Guantanamo, N.Y. TIMES, Nov. 30,
2004, at Al, available at
http://query.nytimes.com/gst/abstract.html?res =F30910FF3A5A0C738FDDA80994DC404482.

3 Press Release, Department of Defense, Detainee Transfer Announced (Mar. 12, 2005),
available at http://www.defenselink.mil/releases/2005/nr20050312-2226.html.

3 “Por the purpose of this Statute, “war crimes” means: Grave breaches of the Geneva
Conventions of 12 August 1949, namely . . . [tJorture or inhuman treatment.” Rome Statute,
supra note 1, art 8(2)(ii).

3 EXECUTIVE SUMMARY: ARTICLE 15-6 INVESTIGATION OF THE 800™ MILITARY POLICE
BRIGADE 50 (2004).

% Even the U.S. advocated international jurisdiction with respect to “significant criminal activity
during wartime,” but favored national prosecution of “isolated war crimes committed by errant
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2. The deportation of Taliban soldiers from Afghanistan to
Guantanamo Bay most likely qualifies as a war crime under the
Fourth Geneva Convention.

Some would argue that the health problems currently being faced by
the Iraqi people could also be viewed as a failure under the Fourth Geneva
Convention by the U.S. in its role as the occupying power.”” However, such
conduct could be classified as a war crime only if it is determined that the U.S.
has not operated “to the fullest extent of the means available to it.”** Thus
far, there has been no indication that the U.S. has willfully caused great injury
to health, shielding any actions from prosecution as a war crime under the
Rome Statute.”

Though the aforementioned torture cases would fall within the Rome
Statute war crime definition, the removal of al Qaeda and Taliban forces has
been the subject of great debate since the War on Terror began. Under the
Fourth Geneva Convention, an occupying power is prohibited from deporting
prisoners of war from occupied territory to the territory of the occupied
power.”” The Bush Administration, however, viewed the Geneva Convention
as inapplicable to the captured members of al Qaeda and it viewed the Taliban
soldiers as unlawful combatants, precluding protection under the Geneva
Conventions.*' If this theory is correct, the members of al Qaeda and the
Taliban soldiers did not merit full prisoner of war status; only the generalized
protections under Article Three of the conventions would still apply as
accepted customary norms.

soldiers.” David Scheffer, The United States and the International Criminal Court, 93 AM. J.
INT’L. L. 12, 16 (1999).

37 Levine, supra note 30; Fourth Geneva Convention, supra note 24, at art. 49,

3 Fourth Geneva Convention, supra note 24 at art. 55.

¥ Id. at art. 147.

4 Id. at art. 49.

4l Memorandum from the President to the Vice President, et al., Humane Treatment of al Qaeda

and Taliban detainees (Feb. 7, 2002), available at
http://www.library.law.pace.edu/research/020207 bushmemo.pdf [hereinafter Bush
Memorandum].

42 The D.C. Appellate Circuit recently confirmed this, rejecting the administration’s position that
Article Three only applied during local conflicts. “It is universally agreed, and is demonstrable in
the Convention language itself, in the context in which it was adopted, and by the generally
accepted law of nations, that Common Article 3 embodies international human norms.” Hamdan
v. Rumsfeld, 344 F. Supp. 2d 152, 163 (D.D.C. 2004) (quoting Mehinovic v. Vukovic, 198 F.
Supp. 2d. 1322, 1351 (N.D. Ga. 2002).
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In order for a soldier to merit prisoner of war protections under the
Third Geneva Convention the following four conditions must be fulfilled:

i. The organization must be commanded by a person
responsible for his subordinates;

ii. the organization’s members must have a fixed
distinctive emblem or uniform recognizable at a
distance;

iii. the organization’s members must carry arms openly;
and

iv. the organization’s members must conduct their

operations in accordance with the laws of war.*

In 2002, the Eastern District Court of Virginia —- in United States v. Lindh —-
held that the Taliban did not merit prisoner of war protections.* The court
found that Lindh had not established the existence of an entity sufficiently
organized to stake claim to the control of the Taliban army, that the Taliban
wore no clear insignia designating them as soldiers. The court did find that the
Taliban soldiers carried their arms openly —- satisfying the third condition —-
but ruled that the Taliban had not conducted its operations in accordance with
the laws of war, failing to satisfy the fourth condition.” Consequently, the
court yielded to the Bush Administration’s determination that the Taliban were
excluded from any protections. *®

In 2002, President Bush determined al Qaeda members to be outside
the scope of the conventions because they are not a “High Contracting Party”
under the Conventions.* Despite an acknowledgment that the Taliban was a
“High Contracting Party,” President Bush determined that the Taliban soldiers
did not merit prisoner of war protections, characterizing them as unlawful
combatants outside the Conventions.”® If this analysis persists, then the
deportation of al Qaeda and Taliban soldiers would not be actionable, as such
action is not precluded by Common Article Three of the Geneva
Conventions.* Other recent federal court decisions, however, suggest that the
Bush Administration’s position is untenable, lacking documented support.

43 Third Geneva Convention, supra note 23, at art. 4(A)(2).

4 United States v. Lindh, 212 F. Supp. 2d 541, 557-58 (E.D. Va. 2002).

4 Id. at 558.

“rd.

47 Bush Memorandum, supra note 41.

®d.

4 This would be true unless the soldiers were deemed to be hostages, which is not likely
considering their participation in an international armed conflict; or, unless the U.S. had been
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In Hamdi v. Rumsfeld, Justice O’Connor —- speaking for the Court,
noted that detention of enemy soldiers is acceptable during on ongoing war.*
Interestingly, in his concurring opinion, Justice Souter addressed the Bush
Administration’s characterization of Taliban soldiers as unlawful combatants. '
Justice Souter suggested that the Bush Administration’s determination of the
Taliban status departed from the normal procedure by which prisoners are
classified.” Article Five of the Third Geneva Convention calls for the
formation of a Tribunal to evaluate a prisoner’s status, not a unilateral
executive ruling.”® Justice Souter stopped short of determining whether the
government had violated the Geneva Conventions, but he did find that the
detention of Hamdi was a violation of the Authorization of the Use of Military
Force passed by Congress.**

The United States District Court in the District of Columbia (“D.C.
District Court™) echoed Justice Souter’s concerns in two recent decisions. In
her In Re Guantanamo Detainee Cases decision, Judge Green held that the
Geneva conventions did in fact apply to the Taliban detainees, but not al Qaeda
detainees.”  Judge Green’s reluctance to include members of al Qaeda
suggests that the Bush Administration’s classification of these “soldiers” is
correct, but directly refutes the administration’s position regarding the Taliban
soldiers.

In Hamdan v. Rumsfeld, the D.C. District Court found that the
“government’s attempt to separate the Taliban from Al Qaeda for Geneva

passing judgments on these people without the requisite judicial guarantees — also not likely
considering that most of the detainees have yet to receive any judgment, resulting in questions
about their detention. See Third Geneva Convention, supra note 23, at art. 3.

0 Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2640-42 (2004) (holding that a United States citizen being
held as an enemy combatant must be given meaningful opportunity to contest that factual basis for
his detention under Due Process considerations).

U Id. at 2658 (Souter, J., concurring).

2 1d.

3 Id. See also Third Geneva Convention, supra note 23, at art. 5, which states:

Should any doubt arise as to whether persons, having committed a
belligerent act and having fallen into the hands of the enemy, belong to any
of the categories enumerated in Article 4, such persons shall enjoy the
protection of the present Convention until such time as their status has been
determined by a competent tribunal.

5% Justice Souter did not speak about the characterization of al Qaeda soldiers in his opinion.
Hamdi, 124 S. Ct. at 2652-60 (Souter, J., concurring).

5 In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 480 (D.D.C. 2005) (holding in part
that Geneva conventions apply to those Taliban soldiers who have not been excluded from the
protections by a competent Article Five tribunal).
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Convention purposes finds no support in the structure of the Conventions
themselves, which are triggered by the place of conflict, and not by what
particular faction a fighter is associated with.”*® The court held that the Third
Geneva Convention applied to all persons detained in Afghanistan during the
hostilities, though some soldiers —- presumably those associated with al Qaeda
—- only warranted general Article Three protections.” Hamden was reversed
on appeal,® but the Supreme Court recently granted certiorari.>

Based on these decisions, U.S. soldiers would fall within the
jurisdiction of the ICC based on violations Article 8(2)(a)(ii) and (vii) of the
Rome Statute.®® U.S. soldiers unquestionably tortured Iraqi prisoners and
perhaps prisoners in Guantanamo Bay as well.®" The only question regarding
the torture is whether the instances are isolated enough to remain below the
“grave breaches” threshold, or whether they have been committed as a part of
plan or policy, or as a large-scale commission of crimes.

Despite the contentions of some international organizations that the
line has already been crossed, there is no evidence yet of a U.S. policy
endorsing this behavior. However, as the numbers continue to grow —- which
is suggested by new reports —- if the line has yet to be crossed, it has, at the
very least, been blurred.”* Assuming arguendo that these actions do constitute
war crimes, what impact, if any do these crimes have on the ICC jurisdiction
over the U.S. as a non-signatory nation?

III. There is no basis in international law for authorizing universal
jurisdiction over war crimes allegedly committed by non-signatory
states.

A.  Universal jurisdiction is an extremely powerful prosecutorial tool,
which has only been applied in the rarest of circumstances.

The generally accepted bases of international criminal jurisdiction
include: territoriality, nationality, protective principle, universality and passive

% The government had argued that because Hamdan was fighting for al Qaeda and not the Taliban
in the Afghanistan conflict, the Geneva Convention did not apply. Hamdan, 344 F. Supp. 2d at
161.

ST Hd.

58 Hamden, 415 F.3d 33 (D.C. Cir. 2005).

% Hamden, 126 S. Ct. 622 (2005).

% Rome Statute, supra note 1, art. 8(2)(a)(ii) and (vii).

®l See Levine, supra note 30; Report: 108 Die in U.S. Custody, supra note 31; Lewis, supra note
32.

82 Lewis, supra note 30.
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personality.®® From within these general principles, there are only four
legitimate bases upon which ICC jurisdiction could be wvalid: universal
jurisdiction over all core crimes, a state’s ratification of the Rome Statute,
referral to the ICC by the United Nations Security Council or an existing
customary norm allowing extension of jurisdiction from states to the ICC over
non-signatories. %

Universal jurisdiction is an extraordinary international doctrine
anointing every single state as a potential prosecutor for certain “special crimes
of concern to the entire international community.”®  This doctrine was
initially applied only to pirates on the high seas before being extended to slave
traders in the 19™ century, as piracy and slave trading were readily
identifiable.®®  The proper determination regarding the applicability of
universal jurisdiction can only be made upon consideration of existing
international legal norms that are universally accepted by the vast majority of
states.”” Some well respected experts in the field have argued that war crimes
have risen to the level of jus cogens international crimes, subjecting
transgressors to universal jurisdiction.® The Restatement 3™ of Foreign
Relations Law supports Professor Bassiouni’s contention:

A state has jurisdiction to define and prescribe punishment
for certain offenses recognized by the community of nations
as of universal concern, such as piracy, slave trade, attacks
on or hijacking or aircraft, genocide, war crime, and perhaps
certain acts of terrorism, even where none of the bases of
jurisdiction indicated in § 402 is present.*

 Kenneth S. Gallant, Jurisdiction to Adjudicate and Jurisdiction to Prescribe in International
Courts, 48 VILL. L. REV. 763, 771 (2003).

% Rome Statute, supra note 1, art. 12, 13.

% Bartram S. Brown, U.S. Objections to the Statue of the International Criminal Court: A Brief
Response, 31 N.Y.U. J. INT’L. L. & PoL. 855, 873 (1999)

% Jd.; M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical
Perspectives and Contemporary Practices, 42 VA. J. INT’L. L. 81, 108, 112 (2002).

7 M. Cherif Bassiouni, Universal Jurisdiction for International Crimes, supra note 66, at 105.

% Jd. (listing piracy, slavery, slave-related practices, war crimes, crimes against humanity,
genocide, apartheid and torture as the other examples of jus cogens crimes); Brown, supra note
63, at 873 (stating, “[t]Joday, this universal jurisdiction applies to the core crimes defined in the
ICC Statute.”); Michael P. Scharf, The ICC’s Jurisdiction over the Nationals of Non-Party States:
A Critique of the U.S. Position, 64 LAW & CONTEMP. PROBS. 67, 76-86 (2001).

% RESTATEMENT (THIRD) OF FOREIGN RELATIONS § 404 (1987). Note, however, that

the Restatement narrows Professor Bassiouni’s definition, excluding apartheid and
refraining from a forceful statement regarding terrorism.
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This definition, however, has not been universally accepted within the United
States.”® Despite the Restatement, there is little evidence of state practice to
corroborate claims of universal jurisdiction regarding war crimes, a fact noted
in the reporter’s notes of the Restatement (Third) of Foreign Relations § 404.”!
In 1993 —- after the Restatement was drafted —- Belgium instituted a war crime
statute attempting to impose universal jurisdiction on those committing grave
breaches of the Geneva Conventions.” However, in 2003, amidst
international pressure to amend the law, Belgium limited applicability of the
statute to cases involving its own citizens.” International reaction to the
statute, coupled with Belgium’s self-imposed limitations, merely reinforces the
fact that universal jurisdiction has yet to be effectively asserted in the
international community.

During the negotiations leading to the final draft of the Rome Statute,
states haggled over the breadth of the definition of war crimes to be included
in the statute.” This suggests that the definition of war crimes is not
universally accepted. Had there truly been an accepted definition, there would
have been no need for the U.S. to seek a “clearer definition setting a high
threshold for war crimes.”” Ambassador Scheffer has also expressed concern
regarding the possibility that nationals of an occupying power could be charged
with a war crime for inserting its nationals into the occupied country.”® He
noted that this was a new provision subjecting the nationals of countries such
as Israel to prosecutions that would be unavailable under customary

™ Lee A. Casey & David B. Rivkin, The Limits of Legitimacy: The Rome Statute’s Unlawful
Application to Non-State Parties, 44 VA. J. INT’L. L. 63 (2002); Madeline Morris, High Crimes
and Misconceptions: The ICC and Non-Party States, 64 LAW & CONTEMP. PROBS. 13, 52 (2001).
1 " Apparently no state has exercised such jurisdiction [universal] in circumstances where no other
basis for jurisdiction under 402 was present." § 404, note 1; see also Casey & Rivkin, supra note
70, at 76.

2 War Crimes Act (1993) (Belg.) (also referred to as, Act of 16 June 1993 concerning the
punishment of grave breaches of the Geneva Conventions of 12 August 1949, and their additional
Protocols I and II of 18 June 1977).

3 Belgium: Universal Jurisdiction Law Repealed, HUMAN RIGHTS NEWS, Aug. 1, 2003, available
at http://www.hrw.org/press/2003/08/belgium080103.htm. Prosecutions against President George
W. Bush, Secretary of State Colin Powell, and Israeli Prime Minister Ariel Sharon, among others,
were, therefore, dismissed due to lack of jurisdiction. Stephen Cviic, Belgium Drops War Crimes
Cases, BBC NEWS, Sept. 24, 2003, at http://news.bbc.co.uk/2/hi/europe/3135934.stm.

™ Scheffer, The United States and the International Criminal Court, supra note 36, at 16.

5 Id. There are other ambiguous issues to consider: the differentiation of combatants and
civilians during international armed conflicts, and lack of a precise definition of the term “direct
participation in hostilities,” among others. Jean-Marie Henckaerts, Study on customary
international humanitarian law: A contribution to the understanding and respect for the rule of law
in armed conflict, 87 INT’L. REV. RED CROSS No. 857, p. 16 (2005).

76 Scheffer, Staying the Course with the International Criminal Court, supra note 18, at 85. The
fact that this problem was later corrected does not change the fact that the definition of war crimes
is slightly amorphous, unlike the definition of piracy or slave trading. See id.
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international law.” How can a state knowingly delegate jurisdiction over war
crimes to an international tribunal when a reliable definition of the subject
crimes has yet to be determined?

B. Analysis of international criminal tribunals to date clearly
demonstrates that the concept of universal jurisdiction has not been
utilized in prior prosecutions.

1. Attorney General of Israel v. Eichmann

The landmark case that allegedly supports the extension of universal
jurisdiction to war crimes is Attorney General of Israel v. Eichmann. Israel
“brought [Eichmann] to Israeli territory . . . unwillingly and without the
consent of the country in which he resided.”’® The Israeli Supreme Court
found Eichmann guilty of acts of murder, expulsion and persecution based on
his conduct in the Nazi concentration camps.” Eichmann did not commit any
acts in Israel, precluding jurisdiction based on territoriality.* Consequently, it
has been argued that universal jurisdiction was imposed to prosecute
Eichmann, establishing a precedent for future cases.®® However, Israel had
passed a law in 1950 allowing jurisdiction over crimes committed against
Jewish people regardless of where the crimes took place.® This law allowed
for jurisdiction based on passive personality jurisdiction as opposed to
universal jurisdiction, which at the very least weakens the proposition that a
universal jurisdiction precedent had been set.®® This case can also be
distinguished from cases before the ICC because the decision was delivered by
the Israeli Supreme Court, not an international court.

Despite the fact that piracy and slave trading have received acceptance
in customary international law as meriting universal jurisdiction, there is scant
evidence supporting the proposition that universal jurisdiction may be
delegated by states to an international tribunal with respect to other crimes.

Id.

836 I.L.R. 277, 278 (Isr. S. Ct. 1962). Eichmann had earlier escaped from U.S. authorities, and
fled to Argentina, where he remained for 10 years. In 1960 the Mossad kidnapped Eichmann,
transporting him to Israel to stand trial. See The Nizkor Project, Adolf Eichmann, at
http://www.nizkor.org/hweb/people/e/eichmann-adolf/.

®Id.

8 Id. at 279.

81 M. Cherif Bassiouni, Universal Jurisdiction for International Crimes, supra note 66, at 137.

8 Id.; Casey & Rivkin, supra note 70, at 78.

8 Casey & Rivkin, supra note 70, at 78.

8 Professor Morris found “no precedent in state practice for the delegation of universal
jurisdiction.” Morris, supra note 70, at 43.
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2. 20" Century international criminal tribunals

There have been four examples of international criminal tribunals in
the 20™ century: the International Military Tribunal (“Nuremberg Tribunal”),
the International Military Tribunal for the Far East (“Tokyo Tribunal”), the
ICTY and the ICTR.® Not one of these four tribunals claimed universal
jurisdiction in the prosecution of those before the tribunals. *

The jurisdiction imposed in the Nuremburg and Tokyo Tribunals was
based on the consent of the defendant’s states of nationality, not universal
jurisdiction.®” After World War II, Japan retained its sovereign rights, and
ceded prosecution of Japanese nationals to the Tokyo Tribunal.® According to
scholars at the time, Germany had also consented to the prosecutions, as the
Allies had assumed German sovereign duties post World War II.%°  Assuming
arguendo that the Allies’ assertion of jurisdiction may have been improper
during the Nuremberg Tribunal, the resulting prosecutions should be deemed
void for lack of jurisdiction, not valid under the guise of universal
jurisdiction.®

8 Id. at 32-41.

8 Id.

87 Id. at 38-39 (citing Georg Schwarzenberger, The Problem of an International Criminal Law, 3
CURRENT LEGAL PROBS. 263, 290-91 (1950)); but see Scharf, supra note 68, at 99; Jordan Paust,
The Reach of ICC Jurisdiction Over Non-Signatory Nationals, 33 VAND. J. TRANSNAT’L. L. 1, 14
(echoing the argument that the Nuremberg Trial provided the precedent for application of universal
jurisdiction).

8 Morris, supra note 70, at 37. See also Japanese Instrument of Surrender, available at
http://www.ibiblio.org/pha/policy/1945/450729a.html#2. The provided citation was dated August
10. 1945; Japan did not officially surrender until September 2, 1945. Of note is the following
quotation:

The Japanese Government are ready to accept the terms enumerated in the
joint declaration which was issued at Potsdam on July 26th, 1945, by the
heads of the Governments of the United States, Great Britain, and China,
and later subscribed to by the Soviet Government, with the understanding
that the said declaration does not comprise any demand which prejudices the
prerogatives of His Majesty as a Sovereign Ruler.

Id. As Professor Morris noted, the Potsdam Declaration provided that “stern justice would be
meted out to all war criminals,” thus providing the Allies with the requisite jurisdictional hook.
Morris, supra note 70, at 37; see also Potsdam Declaration available at
http://www.ndl.go.jp/constitution/e/etc/c06.html.

% Hans Kelsen, Will the Judgment in the Nuremberg Trials Constitute a Precedent in International
Law?, 1 INT’L. L. Q. 153, 167 (1947)

% See id. at 168.
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The ICTY and ICTR gained their respective jurisdictions under
Chapter VII of the United Nations Charter on order of the Security Council.”!
Chapter VII allows the Security Council to “determine the existence of any
threat to the peace . . . and shall make recommendations, or decide what
measures shall be taken in accordance with Articles 41 and 42, to maintain and
restore international peace and security.”®> Each of these tribunals established
the requisite jurisdiction based on the respective statutes setting forth the
procedures for the tribunals.

Based on these four criminal tribunals, there has yet to be an assertion
of universal jurisdiction by an international criminal body. Even if one accepts
the argument presented by Professor Scharf stating that there was no sovereign
power involved at all in the Nuremberg Tribunal, there is still no basis for
universal jurisdiction.” Concerns abound regarding universal jurisdiction
because misuse could potentially disrupt world order by causing unnecessary
friction between states.” States must be allowed to maintain their sovereign
interests without intrusion from the outside world. If no German sovereign
existed in the aftermath of World War II as Professor Scharf suggests, then the
need for caution with respect to a foreign sovereign was mitigated due to
unusual circumstances. To apply the Nuremburg Tribunal as precedent for
jurisdiction over an existing sovereign would be overreaching.

Ultimately, the prosecutions undertaken by these four international
criminal bodies demonstrate that the ICC’s attempt to impose universal
jurisdiction over individuals from non-signatory nations would be a novel
concept, and not based on international jurisprudence. Those who point to
nations that have enacted laws extending jurisdiction to non-party individuals
outside the state incorrectly assume that this power can be delegated. *° This
position is further weakened by the lack of actual criminal prosecutions
undertaken by states under these “long-arm” jurisdictional statutes.”’
Consequently, the ICC must rely on some other form of jurisdiction to validly
prosecute non-signatory war criminals.

1 U.N. S.C. Res. 827, U.N. SCOR, 48" Sess., U.N. Doc. S/Res/827 (1993); U.N. S.C. Res.
955, U.N. SCOR, 49" Sess., U.N. Doc. S/Res/955 (1994).

2 U.N. Charter art. 39.

% Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991, U.N. Doc. S/25704 at 36, U.N. S.C. Res. 955, U.N. SCOR, 49" Sess.,
U.N. Doc. S/Res/955 (1994).

% Scharf, supra note 66, at 105.

% M. Cherif Bassiouni, Universal Jurisdiction for International Crime, supra note 64, at 82.

% Morris, supra note 68, at 43.

%7 Scheffer, The United States and the International Criminal Court, supra note 36, at 18.
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IV. The Vienna Convention on the Law of Treaties expressly prohibits
application of treaty obligations to non-signatory states, absent the
consent of those states.

Under Article 26 of the Vienna Convention on the Law of Treaties
(“VCLT?”), “[e]very treaty in force is binding upon the parties to it and must
be performed by them in good faith.”®® Non-signatory third parties are
generally exempt from any obligations under such treaties.” Perhaps David
Scheffer —- United States Ambassador-at-Large for War Crimes issues during
the Rome Conference —- said it best when he addressed the Foreign Press
Center in 1998, “I can tell you that it would be [a] bizarre, utterly bizarre
consequence for governments to think that this treaty can be adopted and
brought into force with the presumption that it will cover governments that
have not joined the treaty regime. . . . That is unheard of in treaty law.”'®

As of 14 November, 2005, there were 100 signatory members of the
ICC statute.'® With respect to these 100 parties, the obligation to adhere to
the statute is obvious. Each party must comply with every article set forth in
the statute, as reservations are not valid with respect to this treaty.'® The
framers of the ICC feared that reservations would restrict the ICC’s power to
the point of ineffectiveness; so the drafters took the extraordinary route of
prohibiting reservations, despite the general acceptance of reservations within
the realm of international treaty law.'®

Despite its ardent participation in the drafting and negotiating process
prior to passage, the United States declined to join the ICC or accept the terms
of the Rome Statute.'® On December 31, 2000, President Clinton signed the

% Vienna Convention on the Law of Treaties, May 23, 1969, art. 26, 1155 U.N.T.S. 331
[hereinafter VCLT].

% «A treaty does not create either obligations or rights for a third State without its consent.” Id. at
art. 34. There are exceptions to this doctrine based upon the applicability of relevant customary
international law standards. Id. at art. 38. See infra Part V.

10 David Scheffer, Briefing at the Foreign Press Center (Jul. 31, 1998), available at
www.amicc.org/docs/Scheffer7 31 98.pdf [hereinafter Scheffer Briefing].

01" See States Parties to the Rome Statute, http://www.icc-cpi.int/asp/statesparties.html. The
statute became effective upon the entrance of the sixtieth state party. ICC, supra note 1.

12 Rome Statute, supra note 1, art. 120. Under the VCLT, states may typically enter into
reservations unless the reservation is prohibited by the treaty itself, which is the case here. VCLT,
supra note 98, art. 19.

183 VCLT, supra note 98, § 2.

104 The United States is not alone in its refusal. Three of the rotating members of the Security
Council —- Algeria, Japan, Philippines —- have not signed the treaty, nor have two other permanent
members — China and Russia. Like the United States, Israel first signed the treaty, and then
removed its signature. International Criminal Court, http://www.answers.com/topic/international-
criminal-court [hereinafter “International Criminal Court™].
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Rome Statute, but noted “concerns about the significant flaws in the treaty.”'®

These concerns persisted throughout the next eighteen months; ultimately
forcing President Bush to withdraw U.S. approval on May 6, 2002.'% Israel
also withdrew, fearing its settlers’ actions could be viewed as war crimes
under the Statute.'” China seems to have taken a more general view that the
mere presence of the ICC impermissibly intrudes on the principle of
sovereignty.'® However, the fact that these countries have refused to sign the
treaty does not necessarily preclude the ICC from enforcing the treaty against
non-signatories.

Article 34 of the VCLT expressly states that a treaty does not create
obligations for a third party without its consent.'” This requirement may be
relaxed, allowing third parties to be bound by treaty provisions to which they
are not a party, but only if the third party has consented to be bound, or
accepted a right based on the treaty.''

There are those who argue that the VCLT is not implicated because
the Rome Statute does not actually impose any obligations on non-signatory
states.'!! Perhaps the Rome Statute does not impose actual obligations on non-
signatory parties, but instead requires said parties to relinquish prosecutorial
power.'?  Such actions by the states will potentially adversely affect the legal
rights of its citizens without the consent of either the state or the defendant.
Even if the only result is an alteration of citizens’ rights, current doctrine
supports the premise that non-signatory states should not be affected by treaties
to which they are not parties.'” Forcing a state to allow its own citizens to be

105 Mark Grossman, Under Secretary for Political Affairs, American Foreign Policy and the
International Criminal Court (May 6, 2002) (quoting President Clinton).

106 1d.

7 International Criminal Court, supra note 104. The government feared the possibility that either
government officials or settlers could be prosecuted under the provision prohibiting an occupying
nation from inserting its own citizens into an occupied territory. Id.; See Rome Statute, supra note
1, at art. 8(b)(viii.)

'8 International Criminal Court, supra note 104.

9 VCLT, supra note 98, art. 34.

10 Id. at arts. 35, 36. If a third party does accept a right established by a treaty, it must agree to
comply with the treaty while asserting he right.

" Scharf, supra note 68, at 98 (quoting Phillipe Kirsch -— Chairman of the Rome Diplomatic
Conference —- “it [the treaty] simply confirms the recognized principle that individuals are subject
to the substantive and procedural criminal laws applicable in the territories to which they travel.”);
Paust, supra note 87, at 14.

12 Morris, supra note 70, at 27.

3 Jd. Professor Morris refers to the VCLT Commentaries, quoting “international tribunals have
been firm in laying down that in principle treaties, whether bilateral or multilateral, neither impose
obligations on States which are not parties nor modify in any way their legal rights without
consent.”
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tried by an international tribunal certainly imposes an obligation to refrain
from pursuing prosecution; ultimately binding states to obligations they had not
accepted, which is precluded under the VCLT.

The VCLT does permit one final doctrine by which a treaty may bind
non-parties. Nothing in the aforementioned articles precludes the binding of
states as a result of customary international law, which will be discussed
below. '

V. The Doctrine of Customary International Law does not support ICC
jurisdiction over non-signatory states, especially in light of
developments over the past three years.

A. From Lotus to TOPCO: the standards by which international customs
are established are high, and have not been met concerning ICC
jurisdiction.

Along with the VCLT, the Statute of The International Court of
Justice (“ICJ Statute”) recognizes the impact customary international law may
have regarding relationships between states.'”® In assessing these relationships
courts will first look to the treaty itself, and apply the terms of the treaty if
clear."'® Assuming the treaty is not clear —- as is the case with the ICC in that
it does not expressly state that non-signatory states are held to ICC jurisdiction
absent Security Council action -- the international tribunal must review
accepted international law to determine the outcome.'” Courts will look to
state practice along with opinio juris, as well as other evidence of customary
law. Courts will look to peremptory norms in treaties, relevant regional
norms, non-binding resolutions by international organizations, as well as
decisions by international tribunals. U.S. courts also tend to consider relevant
academic writings such as treatises to determine the state of the law.

In The Lotus Case, the Permanent Court of International Justice
(“PCIJ”) considered a case in which a French ship collided with a Turkish ship
on the high seas, resulting in the death of eight Turkish citizens.'"® Turkish
police arrested the French captain along with the lieutenant serving as officer
of the deck at the time of the collision. Both men were found guilty of

"4 VCLT, supra note 98, art. 38.

115 Statute of The International Court of Justice, June 26, 1945, 59 Stat. 1055, T.S. No. 993, S.
Bevans 1179, art. 38.

116 The Lotus Case, 1927 P.C.L.J., Ser. A, No. 10, at 9 [hereinafter Lotus].

7 See generally id.; Texaco/Libya Arbitration, 53 I.L.R. 389 (1977) [hereinafter TOPCO].

U8 I otus, 1927 P.C.1.J. at 5.
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manslaughter.'”® The French argued that because no explicit provision existed
in international law awarding jurisdiction to Turkey, the prosecution should be
stopped.’®® The PCIJ disagreed, and placed the burden on France to cite any
law invalidating Turkey’s actions, as opposed to requiring Turkey to
demonstrate a rule that allowed its actions. '*!

Suggestions that Lotus either established or adhered to an existing
customary norm may be quickly dismissed.’” The PCIJ stated that no
applicable customary international law principle existed at the time because
states were not conscious of a duty to abstain from instituting criminal
proceedings.'? Modern international reluctance to apply universal jurisdiction
coupled with international acceptance of the VCLT and the premise that third
parties are not generally bound by the agreements of other states, today
provide the express prohibitions found to be lacking in Lotus. '** Had the
VCLT been in force at the time, Lotus would have likely been resolved
differently, precluding modern-day ICC prosecution.

The ICJ addressed the issue of potentially binding customary law
again in the North Sea Continental Shelf Cases in 1969.'* The issue involved
a determination of whether Germany was bound by Article 6 of the 1958
Geneva Convention on the Continental Shelf, which established continental
shelf boundaries between adjacent states.’”® Germany had not signed the
Convention, but Denmark and the Netherlands claimed Germany was bound
under customary international law principles.'” The ICJ he