Uniformed Services Former Spouses' Protection Act (USFSPA)



DOMESTIC RELATIONS FROM A MILITARY PERSPECTIVE

FREQUENTLY ASKED QUESTIONS

1.
Do I still have to pay family support when I join the Navy?
2.
Will the Navy order me to pay a certain amount of family support?
3.
What is included in gross pay for purposes of family support?
4.
Can I get my family support payments waived?
5.
What if the father’s identity is disputed?
6.
If my spouse isn’t providing support, how can a Navy lawyer help me?
7.
If my spouse isn’t paying child support can I have the money withheld from his or her pay?
8.
My spouse and I are getting a divorce.  How does military service affect things?
9.
Can I get married overseas?
10.
What are the different types of custody and what are the responsibilities?
11.
What does the Navy do in cases where the children are illegitimate?
12.
Can other family members get on my page 2?
13.
My spouse and I are getting a divorce.  How does this affect the military pension and benefits?
1.
Do I still have to pay family support when I join the Navy?


YES!   The military service will not be used to evade family support obligations.  A service member is obligated to support all legal dependents.  The mem​ber must provide adequate and continuous support and comply with support terms in separa​tion agree​ments and valid court orders.  Legal dependents include a spouse, legitimate chil​dren, and ille​gitimate children if paternity is established or support is ordered by a court or agency with jurisdiction.  Failure to comply with support requirements brings discredit upon the service and may result in administrative or disciplinary action.  32 CFR 733.3(a)(1).


Disciplinary action can be based on a violation of Article 134, wrongful failure to pay a just debt, or a violation of Article 132, fraud upon the government.  Administrative action can be taken to withhold BAH at the "with dependents" rate, and to recoup BAH previously paid to the service member if the member refuses to provide support to his or her legal de​pendents.  Administrative separation processing action may also be initiated for fail​ure to support lawful dependents.  Generally, a service member must have received guidance and written counseling for failure to support legal dependents before adverse action can be taken.

Back to Questions
2. Will the Navy order me to pay a certain amount of family support?


No.  The support provisions provided in Navy, Marine Corps, and Coast Guard service regulations are recommended support amounts.  These recommend​ed amounts can be used as guidelines in determining what is adequate support of legal dependents in the absence of an agreement between the spouses or a temporary/final court or valid administrative support order.  Additionally, so long as a valid order is not in effect, commanders have some leeway to adjust support amounts up or down to fit individual circumstances.  However, if you’ve already been to court and have a court order directing you to pay a certain amount, you are obligated to pay that amount.  The Navy will not adjust the amount in either direction.


Under the Naval Military Personnel Manual (MILPERSMAN) Article 1754-030,  the following support amounts are suggested, in the absence of an agreement or court order: 

	Relationships and Number of Dependents
	Support to be Provided

	Spouse Only
	1/3 gross pay

	Spouse and One Minor Child
	1/2 gross pay

	Spouse and Two or More Minor Children
	3/5 gross pay

	One Minor Child
	1/6 gross pay

	Two Minor Children
	1/4 gross pay

	Three Minor Children
	1/3 gross pay


Back to Questions
3. What is included in gross pay for purposes of family support?


"Gross pay" means basic pay and BAH, but not BAS, hazardous duty pay, sea or foreign duty pay, incentive pay, or other pay entitlements.  These are only guidelines, and a commander can require a member to pay more or less, based on all the salient factors.  

Back to Questions
4. Can I get my family support payments waived?


The member may seek waiver of his/her spousal support obliga​tion under MILPERSMAN 1754-030.  The spousal support obligation (not the child support obligation) may be waived only by the Director, Navy Family Allowance Activity, based on the spouse's desertion without cause, infidelity, or physical abuse.  A statement of facts and substantiating evidence must be endorsed by the chain of command, including the requesting member's Commanding Officer, and submitted to the Director, Navy Family Allowance Activity.  Substantiating evidence may consist of an affidavit from a disinterested person and must be based on personal knowledge.  Other acceptable affidavits may come from the service member or his/her relatives, if they are based on personal knowledge and supported by corroborating evidence.  Finally, writ​ten admissions made by the spouse may be included in the waiver request package.  Waiver requests on the grounds of physical abuse must be corroborated by medical or police reports, eyewitnesses, counselors, chaplains, or social workers.  


Obligation To support children.  Desertion or other misconduct by the spouse does not relieve the service member's obligation to support minor children, nor does a divorce, unless the judicial decree so states.  If the decree is silent, child support must be paid.  A reasonable amount should be paid.  MILPERSMAN guidelines and state child support guidelines should be consulted to determine an appropriate amount.  Adoption terminates the natural parent's support obligation.


A commanding officer has discretion to delay or withhold disciplinary or adverse administrative action against a service member for allegedly failing to support his/her child[ren] when it is apparent that the person requesting support does not have physical custody of the child[ren] and when the location and welfare of the child[ren] cannot be ascertained.  MILPERSMAN 1754-030.

Back to Questions
5. What if the father’s identity is disputed?


In disputed cases, the issue must be resolved by a civil court or authorized agency.  If paternity is established, support must be paid in accordance with an applicable and valid order, an agreement between the parties, or in accordance with MILPERSMAN guidelines.

Back to Questions
6. If my spouse isn’t providing support, how can a Navy lawyer help me?


A Navy lawyer can help you by first writing to your spouse and informing him or her of his or her obligations to provide support.  If your spouse does not respond by providing support the lawyer will write to his or her CO and inform them of the problem.  

Back to Questions
7. If my spouse isn’t paying child support can I have the money withheld from his or her pay?


YES.   An involuntary allotment can be initiated against an active duty service member to pay for child support or a combination of spousal and child support (but not spousal support only).  The service member must be under a court or administrative order to make the payments and the total amount in arrears must be greater than or equal to two months of payments.  Attorney's fees, court costs, and administrative fees are not recoverable by the client.  An involuntary allotment for family support is not the same as an involuntary allotment for a judgment creditor.  A creditor with a judgment requesting an involuntary allotment of a member's pay to satisfy the judgment must follow different procedures than those required for an involuntary allotment for family support.  

Your spouse’s pay can also be garnished.  There is no federal garnishment law but state garnishment orders can be served on military members for current support, support arrears, or both.

Back to Questions
8. My spouse and I are getting a divorce.  How does military service affect things?


To the extent that marriage is contractual, the parties have some liberty in shaping their rights and obligations by agreement before entering the relationship.  Prenuptial agreements are the primary means to settle the economic ramifications of marriage.  Couples normally focus on and address issues such as identifying and protecting pre-marital property (separate property), assign​ing responsibilities for paying joint and individual debts incurred before or during the marriage, and allocating authority to manage the household budget, family businesses and invest​ments.  A key issue to address is the duty to provide financial support for each other and for any children resulting from the marriage.  The parties should be cautioned that prenuptial agreements have not evolved to a point of stability.  The private right to contract may be circumscribed by public policy — especially on issues such as parental support of children.

Back to Questions
9.
Can I get married overseas?


Overseas marriages are frequently subject to increased attention and military regulation.  Not surprisingly, service members marry foreign nationals more frequently than do civilians.  Marriages in overseas commands are governed by joint regulations of the Departments of the Army, Navy and Air Force.  The detailed and time-consuming requirements imposed by these military regulations encourage members to consider fully their decisions to marry and to avoid unwise choices.  See MILPERSMAN 5352-030, marriage of naval personnel to foreign nationals.  Also, one contemplating marriage should check overseas areas local 1752 series of in​structions.  Those who desire to continue the marriage process must apply through their overseas area commander.


Service regulations outline procedures that service members must follow in contracting a foreign marriage.  The service member must seek permission to marry overseas from overseas commander in the area where marriage is to take place. Command approval can be delayed while physical examinations and background investigations are completed to determine the likelihood that the intended spouse will be eligible to receive a visa.  The screening process is substan​tially similar to the processing of requests for entry of alien spouses into the United States.  If a service member proceeds to marry without request​ing permission or after such a request has been denied, the marriage is nonetheless valid.  However, the failure to follow marriage overseas instructions or regulations could result in punitive action against service member for an orders violation (Article 92, UCMJ).

Back to Questions
10.
What are the different types of custody and what are the responsibilities?


Sole custody.  The "custodial" parent has full-time custody of the children.  The "non-custodial" parent receives visitation rights.  Visitation should be "reasonable and seasonal."  Courts leave it up to the parents to work out visitation.  Specific visitation provisions are spelled out explicitly in the agreement or court order.


Split custody.  In situations involving multiple children where each parent has the sole custody of at least one child.  In addition to the parent's visitation, the parents need to coordinate visitation periods so siblings see each other.


Joint Custody, Or "Shared Custody."  There are two basic types of arrangements.  Joint legal custody wherein one parent has sole physical custody, but both parents have an equal voice in major life decisions.  And, joint physical custody wherein the child or children live with one parent for a specified period of time and then live with the other parent for a specified period.  Alternating weeks or months are often given as examples. 


Joint physical (shared) custody and the military parent — can it work?  Odd working hours make for irregular child-care schedules.  A military career requires frequent moves.  For parents to make joint decisions, they may need to reside in close proximity to one another.  Joint custody can be more expensive.  Both households will have to maintain two rooms and sets of clothes and other necessities for the child.  In spite of these drawbacks, there are important tactical considerations.  Joint custody (even a limited joint legal custody arrangement) may be more palatable than "losing custody" completely.  A joint custody award at the time of separation or divorce may preclude attacking the parent's fitness when he or she later requests a custody modification.

Back to Questions
11.
What does the Navy do in cases where the children are illegitimate?


If a male service member has a child or children outside of marriage and he takes an oath swearing paternity he is eligible for BAH-DIFF, a pay allowance for child support payments.  This money has to go towards child support and should be used in addition to money already being paid for child support.  If there is a court order directing that a certain amount be paid, the service member is responsible for complying with the court order or he could have his pay withdrawn involuntarily.  


To enroll the child in the DEERS system to receive medical and dental care the service member must have either a court order or an acknowledgment of paternity executed by the child support enforcement agency of the state in which the child was born.  

Back to Questions
12.
Can other family members get on my page 2?

Yes.  If you sign an affidavit swearing that you provide the sole means of financial support for someone they become a dependent and can appear on your page 2.

Back to Questions
13.
 My spouse and I are getting a divorce.  How does this affect the military pension and benefits?


The Uniformed Services Former Spouses' Protection Act (USFSPA) allows states to treat disposable military retired pay as marital property or community property. Some former spouses are entitled to commissary and exchange privileges to the same extent and on the same basis as the surviving spouse of a retired member of the uniformed services. Former spouses may also be entitled to health/medical benefits. The USFSPA provides that former spouses may be designated as beneficiaries of a Survivor Benefit Plan (SBP). Spouses or former spouses may receive military retired pay that would otherwise have been terminated due to a member's, or former member's, misconduct involving abuse of a spouse or dependent child.  Finally, USFSPA allows for direct payment of current child support and/or alimony from the member's military retired pay.


Active duty service members become entitled to a pension after 20 years of active service.  Retirement pay, however, does not begin until after the member is discharged from active duty.  The amount of retired pay is based on the term of service and the member's basic pay at the time of retirement. 

Formula to divide retired pay.  There is no statutorily fixed or suggested formula.  Typically, the former spouse's share is determined by calculating one half of a marital fraction. The one half represents an even split between husband and wife.  The marital fraction represents the number of years of marriage during military service divided by the years of military service by the member.  For example:



(PERIOD OF MARITAL PENSION SERVICE)



Length of time the marriage overlaps

1/2 X

with military service



X 100 = %


Length of member's creditable military 



service towards retirement 



(PERIOD OF TOTAL PENSION SERVICE)

The marital fraction is usually expressed by the period of "marital pension service" divided by the period of "total pension service."  Another common method of estimating the dollar amount to be paid to the former spouse can also be calculated by computing: MARITAL FRACTION x DISPOSABLE RETIRED PAY x 50%.

PRIVATE 
What part of retired pay may the courts dividetc  \l 2 "
F.
What part of retired pay may the courts divide"?  A court may treat disposable retired pay either as property of the member or as property of the member and the spouse in accordance with the law of the jurisdiction of the court.  10 U.S.C. § 1408(c).  10 U.S.C. §1408(a)(4) defines "disposable retired pay" for divorces made final after 3 February 1991.  The term 'disposable retired pay' means the total monthly retired pay to which a member is entitled less amounts which​: 



(a) are owed by that member to the United States for previous overpayment of retired pay and for recoupments required by law resulting from entitlement to retired pay; 



(b) are deducted from the retired pay of such member as a result of forfeitures of retired pay ordered by a court-martial or as a result of a waiver of retired pay required by law in order to receive compensation under title 5 or title 38;



(c) are equal to the amount of retired pay of the member under that chapter computed under the percentage of the member's disability on the date when the member was retired (or the date on which the member's name was placed on the temporary disability retired list) in the case of a member entitled to retired pay under chapter 61 of this title [10 U.S.C. §§ 1201 et seq.]; or



(d) are deducted because of an election under chapter 73 of this title [10 U.S.C. §§ 1431 et seq.] to provide an annuity to a spouse of former spouse to whom a payment of a portion of such member's retired or retainer pay is being made pursuant to a court order under this section.


The arguments whether a state can divide disposable retired pay or can divide gross retired pay were addressed in Mansell v. Mansell, 490 U.S. 581 (1989).  Ultimately, the Court's holding was that retirement pay that is waived in order to receive veteran's disability benefits is not divisible as property by state courts.  The arguments on either side of the issue look to the statute for acceptance.  Section 1408(c)(1) provides that courts may treat disposable retired pay as separate or marital property according to state law.  However, section 1408(e)(6) is a catchall section that provides that nothing in section 1408 can be construed to relieve a member of liability imposed by a court order for alimony, child support or other payments.  Most states that had held gross retired pay was divisible before Mansell have backtracked in light of the Court's determination in Mansell.
Application for direct payment by the former spousetc  \l 2 "
L.
Application for direct payment by the former spouse".  For all direct payment orders, the court order must be regular on its face, meaning that it is issued by a court of competent jurisdiction in accordance with the laws of that jurisdiction.  [10 U.S.C. § 1408(b)(2); 32 C.F.R. § 63.6(c)(1)].  The order must show that the court has jurisdiction over the service member in accordance with USFSPA provisions.  [10 U.S.C. § 1408(c)(4); 32 C.F.R. § 63.6(c)(6)(i)].

It must be in legal form and include nothing on its face that provides reasonable notice that it is issued without authority of law.  It is required that the court order be authenticated or certified within the 90 day period immediately preceding its service on the designated agent.  [10 U.S.C. § 1408(b)(2); C.F.R. § 63.6(c)(2)].  A “court order” is a final decree of divorce, dissolution, legal separation, or court approval of a property settlement agreement [including a final decree modifying the terms of a prior divorce, etc. . . . or a court ordered, ratified or approved "property settlement" incident to such previously issued decree].  [10 U.S.C. § 1408(a)(2); 32 C.F.R. § 63.6(c)(3)].  There must be a statement in the order certifying that the Soldiers' and Sailors' Civil Relief Act (SSCRA), [50 U.S.C. App. 501 et seq.] rights were observed and complied with, provided that the member was on active duty at the time the order was issued and was not represented in court.  [10 U.S.C. § 1408(b)(1)(D); 32 C.F.R. § 63.6(c)(4)].  Sufficient information must be contained in the court order to identify the member.  10 U.S.C. 1408(b)(1)(C); 32 C.F.R. § 63.6(c)(5).


There are no other special requirements for a former spouse to receive direct payment of child support and alimony awards.  DD Form 2293, Feb 91 - Application for Former Spouse Payments from Retired Pay must be submitted and signed by former spouse before DFAS will begin direct payment.


For direct payment of retired pay awarded as property, the following additional requirements apply.  A "10 year" test has to be met.  The court order (or other accompany​ing documents) must show that the former spouse was married to the member for 10 years or more, during which time the member performed at least 10 years of service creditable toward retirement.  10 U.S.C. § 1408(d)(2); 32 C.F.R. § 63.6(c)(6)(iii).  The court order must provide for payment from military retired pay.  The amount must be a specific dollar figure, a specific percentage of disposable retired pay, or a formula where the elements are specifically set forth or readily apparent.  10 U.S.C. § 1408(a)(2)(C); 32 C.F.R. § 63.6(c)(8).

In general, payments will begin to be issued to the former spouse within 90 days after a completed application is effectively served on DFAS.  10 U.S.C. § 1408(d)(1); 32 C.F.R. § 63.6(h)(1).  The maximum amount of money directly payable to the former spouse is 50% of the retiree's disposable retired pay.  The 50% maximum of DRP is a limit on how much retired pay can be paid directly, but it is not a limit on how much a court can award.  10 U.S.C. § 1408(e)(1); 32 C.F.R. § 63.6(e)(1)(i).  Where disposable retired pay is subject to one or more USFSPA court order(s) and one or more garnishment order(s) under 42 U.S.C. §§ 659-662, the amount of disposable retired pay subject to direct payment is increased to 65%.  10 U.S.C. 1408(e)(4)(B); 32 C.F.R. § 63.6(e)(1)(ii).



1.
DFAS requirements for direct payment.  The following procedures must be followed so that direct payment orders will be honored by DFAS.  The applicant needs:




a.
A completed application (DD Form 2293) signed by the former spouse and/or a written request to enforce the pertinent court order, together with a copy of the final court order, and served either personally or by facsimile, electronic transmission or certified or registered mail, return receipt requested, upon the:





Defense Finance and Accounting Service - Cleveland Center





Attention:  DFAS-CL/L





Garnishment Operations Directorate





P.O. Box 998002





Cleveland, Ohio 44199-8002;





FAX (216) 522-6960





DSN FAX 580-6960




b.
The full name, address and SSN of the former spouse applying for direct payment must be provided and the member should be identified by full name, SSN and branch of military service; and




c.
The final decree of divorce, legal separation or annulment must have been authenticated or certified by the court within the 90 days immediately preceding its service on DFAS.


Evidence must be provided, unless set forth in the order, that the former spouse was married to the member for at least ten years during which the member performed at least ten years creditable service, where the application is based on a court order dividing retired/retainer pay as property.   A copy of the marriage certificate should be provided if the date of the marriage is not in the court order.


PRIVATE 
Informationtc  \l 2 "
N.
Information".  Information regarding the retiree's retirement account may be protected by the Privacy Act.  Therefore, the separation agreement should include a waiver whereby the member/retiree specifically authorizes and consents to release of information to the spouse.  Information about the retiree's retired pay account may be necessary to ensure that the former spouse is receiving his/her fair share including cost-of-living adjustments.  Call DFAS Cleveland's toll free number for retired pay questions: 1-800-346-3374.

Survivors' Benefit Plan (SBP)tc  \l 2 "
A.
Survivors' Benefit Plan (SBP)"


1.
Original USFSPA provisions.  Member could designate a former spouse as an SBP beneficiary, but only on the basis of a person with an insurable interest.  The designation had to be voluntary.  "Nothing in this chapter [USFSPA) authorizes any court to order any person to elect under [10 U.S.C. § 1448(b)] . . . to provide an annuity to a former spouse unless such person has voluntarily agreed in writing to make such an election."  USFSPA §1003.



2.
Amendments to the original provisions.  A former spouse can be designated an SBP beneficiary in the same category that applies to current spouses, so the natural person with an insurable interest offset does not apply.  Additionally, a court can now order a retiring soldier to designate the former spouse as an SBP beneficiary—the election need not be voluntary.  This "deemed" election is not automatic.  It must be triggered by a request from the former spouse and the request must be sent to the appropriate military finance center not later than one year after the date of the court order.  10 U.S.C. § 1450(f)(3)(A).  Once a timely request is made, the finance center will flag the service member's records.  Upon the member's retirement, the former spouse will be designated as an SBP beneficiary.

PRIVATE 
Commissary and exchange privilegestc  \l 2 "
B.
Commissary and exchange privileges".  An former spouse who has not subsequently remarried is entitled to commissary and exchange privileges to the same extent and on the same basis as a surviving spouse of a military retiree, provided the spouse is a 20/20/20 former spouse.  See 10 U.S.C. § 1062 and 1072(2)(F)(i).



20/20/20 former spouse

	PRIVATE 
20
	The military member has completed 20 years of creditable military service, and

	20
	The spouse has been married to the military member for 20 years, and

	20
	The period of marriage overlaps the period of creditable military service by at least 20 years.



A 20/20/20 former spouse's full commissary and exchange privileges are suspended upon remarriage but "revive" when the subsequent marriage is terminated in any manner.  A 20/20/15 former spouse is not entitled to full commissary and exchange benefits.

PRIVATE 
Medical benefitstc  \l 2 "
C.
Medical benefits".  There are three categories of health care:



1.
Full military health care program.  See 10 U.S.C. §§ 1072(2)(F), 1076(b) and 1086(c).  Includes Tricare coverage (up to age 62) and inpatient or outpatient care at military treatment facilities.  Qualifications:  A 20/20/20 former spouse, not remarried, (and a 20/20/15 former spouse whose divorce was final before 1 April 1985).  These benefits are extinguished upon subsequent marriage and the privileges will not "revive" if the subsequent marriage is terminated by any cause other than annulment.



2.
Transitional health care.  Full coverage for one year after the divorce, with the possibility of limited coverage for an additional year.  A 20/20/15 former spouse with no employer-sponsored health insurance is entitled to FULL military medical care only for a transitional period of one year after the date of divorce.  After the first year, the 20/20/15 former spouse is eligible to enroll in a DOD civilian health group care plan.  A second year of military health care may be available for pre-existing health problems that are not covered by a civilian health care plan.  To qualify for the second year of limited coverage, the spouse must have enrolled in the DOD-negotiated health insurance plan.

Health insurance plan that has been negotiated by DOD



a.
Eligibility.  Any person who was formerly entitled to military health care and lost that entitlement.




b.
Health insurance for former spouses who lose entitlement to military health care is covered by the Continued Health Care Benefit Program (CHCBP).  CHCBP is effective October 1, 1994 and replaced the group health insurance offered by Mutual of Omaha Insurance Company (U.S. Voluntary Insurance Program, or USVIP).  CHCBP is a premium-based, temporary transitional health care program that provides health care coverage via standard Tricare.  Application for CHCBP must be made within 60 days of loss of eligibility for military health care.  The premium is increased annually on October 1st.  For more information on CHCBP:  




CHCBP




P.O. Box 1608




Rockville, MD  20849-1608




1-800-809-6119

Legal assistance.  Former spouses are not automatically eligible to to receive legal assistance.  However, in accordance with Section 0706.b(9) of the JAG Manual allowing for the extension of assistance to "other persons authorized," the Judge Advocate General of the Navy recently approved extension of legal assistance services to the following categories:


1. 20/20/20 unremarried former spouses;


2. Spouses (or former spouses) and children who are victims of abuse by members losing the right to retired pay under 10 U.S.C. §1408(h); and


3. Dependents of members separated for dependent abuse consistent with transitional compensation provisions of 10 U.S.C. §1059.

Many ineligible former spouses can be screened out over the telephone when they call for an appointment.  Careful in-office screening can identify those who come directly to the office.  Ultimately, it is necessary to examine the individual's Uniformed Services Identification and Privilege Card (DD 173).  See BUPERSINST 1750.10A, at encl. 8, p. 18 for a detailed explanation of the various codes used on ID cards.

CHILDREN OF SERVICEMEMBERS IN THE CUSTODY OF FORMER SPOUSES ARE ELIGIBLE FOR LEGAL ASSISTANCE IN THEIR OWN RIGHT.  Just as former spouses may assist their dependent children in exercising their commissary/exchange entitlements, former spouses may also legitimately seek legal assistance on behalf of minor dependent children in their custody.  In such a case, the relevant ID Card is that of the child rather than that of the former spouse.  Legal assistance personnel must ensure that the assistance provided is directly related to a legal matter to which the child is a party in their own right.

Back to Questions
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