
HOW TO USE THIS MANUALPRIVATE 

General  


Almost every judge advocate will ba called upon to deliver a Standards of Conduct training lecture at some point in their military career.  Upon learning of one's first such assignment, the young judge advocate is instantly filled with dread as he/she envisions an audience suddenly struck with either a bout of narcolepsy or the urge to physically attack the instructor.  Even experienced Ethics Counselors find providing training on this topic a difficult task.


This manual is designed to assist you in providing meaningful and interesting presentations.  With proper preparation and approach, the Standards of Conduct lecture can be made both informative and entertaining, and can generate a great deal of audience participation, particularly with senior audiences.  Given the political climate we find ourselves in, where the media feeds upon reports of questionable conduct by Navy and Marine Corps personnel, never has there been a time when ethics training is so important.  We must ensure that all personnel, from the most senior officers to the newest recruits, understand the need to maintain personal and institutional integrity.

Organization.


Part I of this manual provides a broad outline of the Standards of Conduct.  This allows you to organize your review and provides (or so we hope) some plain language explanations for some of these difficult concepts.  The outline may also be reproduced for your audience.  Before each substantive section in Part I, hypothetical situations are provided to frame a particular issue for the audience.  We recommend that the Standards of Conduct be taught through creative use of the hypotheticals and class interaction.  Suggested solutions to the hypotheticals are not provided in the outline;  the idea is that the class should develop its own answer, based upon experience, common sense, and their understanding of the rules and how they ought to apply.  Parts II and III of this manual contain a smooth copy of all the hypotheticals contained in Part I, with "school house" solutions.  Part IV to this manual is a slide show that generally tracks the Part I outline; overhead transparencies can be made using a regular copies machine.

Caveat

This manual was created to assist judge advocates in delivering effective presentations.  There is no substitute for a working knowledge of the Joints Ethics Regulation (DoD Directive 5500.7R); this manual is not designed to replace reference to, and study of, the source documents and references.  At time of this manual's publication, revisions to the JER have been included up to and including Change 2 (3/25/96).

Helpful Hints

The following considerations and techniques are offered to assist you in conducting Standards of Conduct training:



1.  Know you audience.  Tailor your presentation to the level of your audience.  Senior audiences will not need much prefatory material; they will usually be ready to launch into discussions of the hypotheticals.  A different tact may be required for junior audiences with little experience in these areas.  If you know that certain Standards of Conduct issues are recurring in your command or area, focus on those of particular interest.



2.  Don't attempt too much at one time.  It is better to schedule several short (e.g., one hour) training sessions, with the goal of covering only one or two topical areas, than to try and teach the entire Standards of Conduct in one massive dump.  In support of these efforts, only reproduce and distribute those teaching hypotheticals from Part II that you intend to cover.



3.  Allow the students to teach themselves.  Some initial introduction to the topical area(s) to be covered is required.  Once delivered, assume the role of moderator and facilitator (remember the Socratic Method?).  This obviously is easier with more senior audiences, but even junior personnel enjoy thinking through problems rather than listening to straight lecture.  Present the class with a hypothetical from Part II; do not provide the answer or teach so much substantive material in advance that the solution is clear.  Encourage debate.  Only after the class develops an answer or answers should you then show the slide that contains the basic rule from the JER and inform the class of your interpretation.  Students will better remember teaching points if they participate in the process.  Do not be concerned about failing to cover every minute substantive detail of an ethics rule; your goal should be to develop the student's ability to issue-spot and inform them where to turn for ethics advice.  Develop additional hypotheticals as lecture series continue, to ensure fresh discussions.



4.  Add spice to your lectures.  Always be on the lookout for materials that will assist your efforts.  When reading newspapers or magazines, clip out articles and pictures of government officials running afoul of ethics rules (the Washington Post and NY Times are good sources).  Look for cartoons.  Enlarge the stories/pictures/cartoon, create transparencies, know the factual background of the story and relate it to specific Standards of Conduct (e.g., violation of the Gift Rules).  The typical class will like playing "Current Events" and will usually remember portions of the news stories you present.  You will be surprised how quickly you can develop a "picture show."  Watch the TV news shows for upcoming segments involving perceived abuses or ethical gaffes (in late 1994/ early 1995, there were several stories regarding "misuse" of military aircraft).  For the TV generation, videoclips are particularly effective teaching points and most news shows now have information on how to purchase video broadcasts.



5.  Organize, prepare, and practice.  Your comfort level will rise each and every time you present the Standards of Conduct lecture.  Don't be concerned about being "stumped" by a question; defer the question until you have a chance to look it up or research further.  The class will not expect you to know everything and will be better served by an informed answer delivered later than a guess rendered immediately.  Always try to improve your teaching style; think of the class as a court-martial member panel (maintain eye contact, speak slowly and clearly, avoid disturbing mannerisms, don't depend on the podium, interject humor and personality, keep within your allotted time, etc.).  Don't be afraid of critiques; learn from them.   

These are just some of the classroom dynamics to be considered.

Conclusion

One of the true advantages of having to teach the Standards of Conduct is the opportunity to better understand the workings of the JER and related regulations.  You will learn a great deal from your audiences and come to better understand the ethical issues that arise each day in the fleet.  In this way, we can more effectively serve our clients and, at the same time, make teaching the Standards of Conduct interesting.


Should the reader have any questions, concerns or comments regarding this manual, please contact the Civil Law Department, Naval Justice School, DSN 948-2437, COMM (401) 841-2437.  Suggestions on how to improve this manual are welcome and encouraged.
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seq level7 \h \r0 01  STANDARDS OF CONDUCT REFERENCES

A.  18 U.S.C. 201, 203, 205, 208, 209



B.  5 C.F.R. Part 2635


C.
DoD Directive 5500.7 of 30 August 1993;  "Joint Ethics Regulation (JER)"
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seq level1 \h \r0   PURPOSE AND SCOPE  


A.  Why do we need "Standards of Conduct"?


1.  The principle purpose of the Standards of Conduct is ensure that federal employees serve the public good, rather than private or personal interests.  The rules we have imposed upon ourselves result from a recognition that the Department of the Navy must have the full faith and confidence of the American public if we are to best carry out the national defense mission.  To maintain public support, the American citizen must believe in our institutional integrity.  To maintain the institutional integrity of the Navy and Marine Corps, there must be individual integrity at every level in the chain of command.  



2.  To deter unethical conduct, our ethical rules not only bar specific wrongful acts, such as bribery, but also prescribe behavior with regard to a broad range of general situations that pose the potential to develop into, or could lead a reasonable person to perceive, either wrongful acts or an abuse of the public trust.  At the same time, the rules seek to balance the ideal of conflict-free government with the reality of complex human situations, relationships and interactions.  This is why the rules seem so detailed and full of exceptions; we attempt to tailor the rules to permit actions that do not seriously implicate the concerns behind the rules. 


B.seq level2 \h \r0   Office of Government Ethics (OGE) Regulations.  Prior to February 1993, each agency within the Executive Branch had its own separate ethical code.  In signing Executive Order 12674 (as amended by Executive Order 12731), President Bush directed that the OGE promulgate a "single, comprehensive, and clear set of executive branch standards of conduct that shall be objective, reasonable and enforceable."  These regulations are codified at 5 C.F.R. Part 2635 and went into effect on February 3, 1993.


C.  DoD's Joint Ethics Regulation (JER).  DoD Directive 5500.7 was published on August 30, 1993.  It implements, and further supplements, the OGE regulations for the military services.  The JER should be the starting point for any question or issue regarding governmental ethics and is a must reference for every Legal Office in the fleet.
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seq level1 \h \r0   APPLICATION.  Although the OGE regulations are generally only applicable to commissioned officers and civilian employees, the JER has made the standards of conduct contained in 5 C.F.R. Part 2635 applicable to enlisted personnel, subject to minor exceptions.  See JER, 1-300.b.  Reservists performing official duties, including while on inactive duty for training or while engaged in any activity related to the performance of official duties, are also considered "DoD Employees" for purposes of the JER.  See JER 1-211.  Post-government employment restrictions may apply to former or retired officers.

04  ENFORCEMENT.  Supervisors may sanction violations of the Standards of Conduct in a number of ways.  


A.  Administrative sanctions.  The most common remedy is some form of administrative action such as letters of reprimand, poor evaluation marks, or removal from positions of trust.  Those administrative tools provide an immediate means of correcting developing ethics problems.  


B.  Criminal sanctions.  Although the OGE regulations themselves do not establish criminal sanctions, the underlying statutes do.  For example, a person who accepts outside compensation for performing official duties not only violates the Standards of Conduct, but also violates 18 U.S.C. 209 and may be subject to prosecution in federal court.


C.  Uniform Code of Military Justice.  Violations of the Standards of Conduct by military personnel may be punishable under the Uniform Code of Military Justice.  The JER is a punitive general regulation and applies to all military members without further implementation.  DOD Directive 5500.7 § B.2.a.  Potential UCMJ violations include:



1.  Failure to obey (Art. 92)



2.  Bribery and graft (Art. 134)



3.  Wrongful disposition of government property (Art. 108, 109)



4.  Conduct unbecoming an officer (Art. 133)

05

seq level1 \h \r0 

seq level2 \h \r0   GENERAL PRINCIPLES

A.  The General Principles of the Standards of Conduct, originally declared in Executive Order 12674, and codified at 5 C.F.R. 2635.101, are critically important in applying or interpreting the Standards of Conduct.  Because of the complex nature of the rules, the General Principles serve as a touchstone for ethical decision-making.  Specific ethical rules may be interpreted and applied to permit a wide range of conduct, provided that the activity accords with the intent and spirit of the Standards of Conduct as declared in the General Principles.


B.  The General Principles of the Standards of Conduct can be summarized as:



1.  Public Service is a Public Trust.



2.  Employees shall not use public office for private gain.



3.  Employees will not permit themselves to develop any personal interests in 


conflict with their official duties.



4.  Employees must act impartially in the performance of official duties.



5.  Employees must protect and conserve the property and resources entrusted to 


 


the federal government by the taxpayers.


C.seq level2 \h \r0   Catch-All.  Employees are also required to "avoid any actions creating the appearance that they are violating the law or the ethical standards."  This is a test that says "if it looks bad, it is bad."  Such a subjective standard may be extremely difficult to apply; the OGE regulations state that in judging an appearance problem, one must use "the perspective of a reasonable person with knowledge of the relevant facts."  The rules require an employee, when faced with an ethical conflict, even if only one of appearance, to always err on the side of the public interest.
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seq level1 \h \r0   ETHICS COUNSELORS

A.  Because of the complexity of the rules regarding the Standards of Conduct, the regulations establish Ethics Officials in each agency.  These Designated Agency Ethics Officials (DAEO's) have established a number of "Ethics Counselors" throughout each agency to provide advice and assistance to employees regarding Standards of Conduct issues.


B.  Ethics Counselors for the Department of the Navy include:  General Counsel for major Navy activities; Commanding Officers of Navy Legal Service Offices (NLSO's);  OIC's of NLSO Detachments, if serving in grade O-4 and above, and; Staff Judge Advocates for officers exercising general court-martial authority.  See, DoN General Counsel memorandum, "Designation of Deputy Designated Agency Ethics officials (DAEO's) and Ethics Counselors," dated 25 Jan 96, for a complete listing.


C.  Safe Harbor Provision.  The rules provide that no disciplinary action may be taken against a person who engaged in conduct in good faith reliance upon the advice from an ethics counselor, provided the employee made full disclosure of all relevant facts to the counselor.  5 C.F.R. 2635.107(b).  This provision does not insulate a person from liability for violations of Title 18, United States Code, but reliance upon the advice of an ethics official is a factor considered by the Department of Justice in deciding whether to prosecute. 


D.  Disclosures made to an ethics official are not protected by the attorney-client privilege.  5 C.F.R. 2635.107; 28 U.S.C. 535.  Persons acting as an ethics counselor represent the federal government and not those seeking ethics advice.  Attorneys must be particularly careful to ensure that persons seeking advice about the Standards of Conduct understand their relationship with the ethics counselor.
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seq level1 \h \r0   TRAINING REQUIREMENTS.  All DOD employees must receive initial ethics training within 90 days of entering federal service.  JER 11-301.  In addition, all employees who are required to file financial disclosure statements, contracting officers, and procurement officials shall receive annual ethics training.  JER 11-302.  The training must last at least one hour, and must be conducted by a "Qualified Individual."  A Qualified Individual is someone who either serves as an agency ethics official, is an employee of the Office of Government Ethics, or who is determined by the agency to be sufficiently familiar with the statutes and regulations to respond to routine questions during training.  5 C.F.R. 2638.702.  The training must review, at a minimum:  Part I of Executive Order 12674, Principles of Ethical Conduct for Government Officers and Employees (JER 12-100); 5 C.F.R. Part 2635 (JER 2-100), and; the JER itself.


PART B: GIFTS


08  GIFTS FROM OUTSIDE SOURCES (5 C.F.R. 2635, Part B)
	PRIVATE 
1.  The Commanding Officer of Naval Station New York is an avid basketball fan and supporter of the New York Knicks.  The Knicks have fared well in the regular season and are now getting ready for their post-season series against the Indiana Pacers.  One of civilian repair companies that regularly performs work for NAVSTA NY is Empire Ship Repair, a medium-sized defense contractor.  Knowing of the CO's fondness for Knicks Basketball, the head of Empire State Repair's local operation decides to give the CO two tickets to Game One of the upcoming series.  The game is already sold out; scalpers are getting $250 per ticket, although the face value is only $75.  What should the CO do with respect to this kind offer?

2.  Rear Admiral Jones is currently serving as COMCARGRU 32.  His wife is a computer system analyst employed by Blockheed, a major aeronautical defense contractor.  The section within which Mrs. Jones works, Computer Programming, is holding an annual retreat for its employees and their families in Hawaii.  All expenses will be paid for by Blockheed.  Can Admiral Jones attend the retreat?

3.  The newly reporting Commanding General of Marine Corps Base Swampy is given a warm reception by the base and the local community.  After several days in command, the General receives a letter from the local country club.  The letter states that it is both tradition and an honor to extend the General an offer of membership in the club, with a waiver of the $2,000 membership initiation fee.  The General is not surprised by this letter; during the passdown with the former CG, the General was told that this membership was indeed a long tradition, with every CG for the past 30 years having taken advantage of the offer.  The General was also informed that membership was good community relations; a lot of goodwill is earned, with the chance to develop friendships with most of the local movers and shakers, which results in much easier relations between the civilian community and Marine Corps operations.  What should the General do?



A.  General.  Federal employees are forbidden from soliciting or coercing gifts, or accepting gifts given because of the employee's official position.  This would be using public office for private gain.  Further, employees may not accept gifts given by a "prohibited source," defined as a person or entity that seeks action or does business with the agency, or is affected by the performance of official duties.  This limitation as to "prohibited sources," most likely to be defense contractors or those who wish to become defense contractors, is based on concerns over "quid pro quo"; that gifts will be given with the expectation that the employee will remember such kindness at a later time.  Even if such conduct does not actually occur, there is a significant appearance problem when federal officials take gifts from those doing business with the government.


B.  Definition of gifts.  In general, a gift is defined as anything of value, such as gratuities, meals, entertainment, hospitality, travel, favors, loans, or meals.  Certain items are specifically excluded from the definition of "gift":



1.  Snacks:  modest items of food (coffee, donuts, etc.), offered other than as part of a meal.



2.  Trinkets: items with little intrinsic value such as cards, trophies, or plaques.



3.  Widely available benefits:  loans, benefits or discounts generally available to public or all military personnel (e.g., military discounts at local stores, restaurants, apartment complexes).



4.  Prizes:  awards from contests open to the public, unless entry was part of one's official duty.



5.  Government-provided: items paid for by the government or accepted by the government; see also 41 C.F.R. Part 304-1.



6.  Market value:  anything for which the employee paid market value.

See, 5 C.F.R. 2635.203(b).


C.seq level2 \h \r0   Exceptions.  Despite the general prohibition against gifts, federal employees may accept a number of gifts in circumstances where the gift would clearly not violate the General Principles of the Standards of Conduct.  See, 5 C.F.R. 2635.204.  Some of the exceptions include:



1.  De Minimis Exception:  Most employees may accept unsolicited gifts worth $20 or less; procurement officials may accept gifts worth $10.00 or less (FAR 3.104).  Employees may decline any distinct and separate item to bring the aggregate value of a gift within the limitation, but they may not use the exception as a type of discount by paying the value over $20.00.  Employees may not accept gifts totaling over $50.00 from the same source in a calendar year.



2.  Personal Gifts Exception:  Employees may accept gifts that are in fact based on a personal, unofficial relationship rather than the official position of employee.  The exception is very fact-specific; factors such as who paid for the gift and the nature and history of the personal relationship are of particular relevance.



3.  Group Benefits and Discounts:  Non-discriminatory benefits that are available to all employees may be accepted if they are: reduced fees for joining a professional organization; offered to broad segment of population in addition to the government employees, or; offered by a non-prohibited source.



4.  Awards:  Awards of $200 or less may be accepted if they are received subject to an established recognition program for meritorious service, and given by a person or entity other than a prohibited source.  An agency ethics official may approve a greater award under certain circumstances.



5.  Employee Moonlighting or Working Spouse Exception:  Federal employees may accept gifts arising from their outside employment activities, or the business activities of their spouses, so long as not related to the Federal employee's official duties and provided the gifts are not offered because of one's government status.  Any gift must also be of a type customarily provided by employers or prospective employers.  With respect to prospective employer gifts, the employee must be disqualified from any future actions involving the outside employer before accepting any gift.



6.  Widely Attended Gathering Exception.




a.  Employees may accept an offer of "free attendance" at a gathering or event from the sponsor of the event, under two circumstances.





(1)  Speaking.  If the employee is assigned to participate or speak at the event as an agency representative; or





(2)  Agency Interest.  If the event will be widely attended by persons throughout an industry, or representing a range of interests, the employee's supervisor may permit attendance based on a determination that the attendance will further agency programs or operations.




b.seq level4 \h \r0   "Free attendance" includes items such as food, entertainment and instruction, or materials furnished to all attendees as an integral part of the event, but does not include transportation, lodging or collateral entertainment.



7.seq level3 \h \r0   Social Exception:  Employees may freely attend parties and enjoy food and entertainment provided, so long as the host is not a prohibited source and no fee is charged to others at the affair.



8.  Foreign Meals Exception:  An employee may accept food and entertainment in conjunction with a meeting in a foreign area, provided the cost of the meal is within the applicable per diem rate and the attendance is a part of the employee's official duties.  In addition, the event must include participation by non-U.S. persons and the gift must be provided by a person other than a foreign government.



9.  Foreign Gifts Exception:  Employees may accept (and keep) a gift from a foreign government or international organization pursuant to the Foreign Gifts and Decorations Act, 5 U.S.C. 7342, if the gift is of minimal value as defined at 41 C.F.R. 101-49.001-5 (currently $225).  Even if greater than $225, gifts may be accepted on behalf of the Department of the Navy.  All decorations, awards, and gifts from foreign governments to U.S. naval military and civilian personnel, and their spouses and dependents, must be processed under the procedures outlined in chapter 7 of SECNAVINST 1650.1E, United States Navy and Marine Corps Awards Manual.



10.  Festival Exception:  In addition to the exceptions provided in the Federal Regulations, the JER states that DOD personnel may accept a gift of free attendance at an event sponsored by a state or local government, or a tax-exempt organization, if justified by community relations and approved by one's supervisor.


D.seq level2 \h \r0   Notwithstanding the foregoing exceptions, federal employees may not accept any gifts in the following specific circumstances (5 C.F.R. 2635.202(c)):



1.  In return for being influenced in an official act;



2.  Given because of solicitation or coercion;



3.  Given on a recurring basis; or



4.  In violation of any law, such as the Procurement Integrity Act.


E.seq level2 \h \r0   Gifts to the Department of the Navy.  The Department of the Navy may accept gifts given to the Department or to certain commands under specific circumstances outlined in the SECNAVINST 4001.2 series.  All gifts received must be forwarded to an approval authority for decision.  The Department will decline any gift that might embarrass the Department or the government, or that may imply an endorsement of commercial enterprise.  In any event, employees may not solicit gifts, even if for the Navy.


F.  Disposition of gifts received.  5 C.F.R. 2635.205.



1.  In some instances, an employee may receive a gift that can't be accepted.  In those cases, the employee must either return it, pay for it, or accept it on behalf of the agency (where authorized).  If the gift is perishable, such as food or flowers, the gift may be given to a charity, shared within the office or unit, or destroyed.



2.  In any event, reciprocation does not equal reimbursement.  An employee can't accept a free meal in violation of the rules, even if the employee will or has paid for a free meal for the other person on some other occasion. 
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seq level1 \h \r0 

seq level2 \h \r0   GIFTS BETWEEN EMPLOYEES (5 C.F.R. 2635, Part C)
	PRIVATE 
4.  CDR Bachelor is the Public Works Officer at Naval Station New York.  He has finally decided to tie the knot.  The employees in Public Works get together and decide to pool some money to buy a large freezer unit as a wedding present.  May CDR Bachelor accept the gift?

5.  The weather is turning cold in New York.  The Monday before Christmas, CDR Bachelor enters his office to find that one of his LT(jg's) has left a huge plate of home-made Christmas cookies, brownies, and fruit cake on his desk, along with a large poinsettia.  What should CDR Bachelor do? 

6.  At a staff meeting, the Executive Officer of Naval Station New York announces that he will be around sometime in the next 2 days to collect $5 from each staff member so that the wardroom can buy a birthday present for the CO.  By now, CDR Bachelor is well-versed in the gift rules and feels uneasy about this plan.  Is there good cause for concern?



A.  General.  The Standards of Conduct generally prohibit employees from giving gifts to superiors or their families, and bar superiors from accepting gifts from subordinates, unless specifically permitted under narrowly defined exceptions.


B.  Exceptions.  The exceptions to the general prohibition on gifts between employees of different grades are:



1.  Gifts based on a personal relationship.  If the two employees have a personal relationship justifying a gift and they are not in a subordinate-superior relationship, one may give a gift to the other.  The analysis of whether the exception applies is necessarily fact-specific and may pose additional concerns (i.e., fraternization).



2.  Tokens.  On an occasional basis, employees may give token gifts (value of $10.00 or less) to superiors.  That exception would permit an employee to bring back a coffee mug or bag of candy from a vacation trip without violating the rules.  The exception would not permit such gifts to become routine.  Even the giving of token gifts, if made on a frequent, non-occasional basis, would violate the regulations.



3.  Food and refreshments.  Employees may share food and refreshments in the office.  In addition, they may offer reasonable personal hospitality at a residence, or provide a gift in return for personal hospitality.  This exception permits employees to invite the Boss to dinner without forcing service of low-cost fare.  It also permits employees to bring traditional gifts, such as a bottle of wine, if invited to their supervisor's residence.  The meals and guest gift, however, must be reasonable and commensurate to the occasion.  Extravagant gifts or meals would be viewed as an attempt to give an illegal gift.



4.  Special occasions.  On special infrequent occasions, such as marriage, childbirth, retirement, or transfer, a subordinate may give a gift appropriate to the occasion.  5 C.F.R. 2635.304(b).  It is common practice in the Department of the Navy to present departing superiors with a gift given from a collective group (e.g., the wardroom, the chief's mess).  Employees are permitted to solicit other employees for voluntary contributions of nominal amounts (not to exceed $10) for an appropriate gift to be presented to an official superior.  However, the senior may not accept any gift from a "donating unit" where the market value of the gift exceeds $300.  JER 2-203.  This dollar limitation applies regardless of the size of the group.  Attempts to circumvent the $300 limit by subdividing the command into separate donating groups, i.e., offices, departments, division, etc., will in all likelihood fail the reasonableness test.  While the intention may be to show a departing senior how much he or she is respected, to interpret these rules "loosely" places the senior in a very awkward and potentially career-degrading position. 


PART C: CONFLICTS OF INTEREST

	PRIVATE 
7.  CDR Chop, the Supply Officer for Naval Station New York, has just been tasked to serve on a technical evaluation panel to review proposals for a new library computer search system.  DEF Computer Corp., a small defense contractor, has submitted a proposal.  CDR Chop's wife owns a significant amount of common stock in DEF Computer Corp.  What should CDR Chop do?

8.  Let's modify Scenario 7 slightly: CDR Chop assumes his duties on the technical evaluation panel, and finds that DEF Computer Corp. has not submitted a proposal.  Rather, LMN Corp., with which DEF Corp. competes for private sector business, is one of the 6 offerors.  Assume that CDR Chop's wife still owns a significant share of DEF Corporation.  What should CDR Chop do?

9.  CWO3 Bonatz is manager of the Officer's Club at Naval Station New York.  In connection with his duty, CWO3 Bonatz handles all the contracting for provisions and alcoholic beverages.  CWO3 Bonatz has a cousin in the local area who owns a beer distribution franchise.  May CWO3 Bonatz contract with his cousin to provide beer for the Officer's Club?

10.  Colonel Crash is involved in overseeing the procurement of new helicopters from Fell Helicopters, a major defense contractor.  The Vice-President of Fell is impressed by Colonel Crash's management style, and asks him to submit a resume if he decides to leave federal service.  The Colonel states that he can't discuss future employment while working on the project but that he would like to discuss such matters upon completion of the project.  What, if anything, should the Colonel do at this point? 
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seq level1 \h \r0 

seq level2 \h \r0   CONFLICTING FINANCIAL INTERESTS (5 C.F.R. 2635, Part D)

A.  Disqualifying financial matters.  Employees are prohibited by criminal law from personally and substantially participating in official matters in which they have a private financial interest, actual or imputed, if the official action will have a direct and predictable effect on the private interest.  18 U.S.C. 208(a); 5 C.F.R. 2635.402.  Conflicting financial interests are of particular concern to those employees in procurement and contracting functions.


B.
Definitions.  Actual definitions, always important in regulations, are particularly important in the ethics area.  5 C.F.R. 2635.402(b).



1.  Personal and substantial.  Direct and significant involvement is required.  It includes active supervision of the participation of a subordinate in the particular matter.  



2.  Imputed interests.  In addition to the interests of the employee's family, the interests imputed to a federal employee include those of a general partner, an organization in which the employee is an officer, director, trustee, general partner, or employee, and any person with whom the employee is negotiating prospective employment.



3.  Direct and predictable.  Actions have a "direct and predictable effect," for  purposes of the regulation, when the effect is closely linked, not based on unrelated matters and not speculative.  The actual amount of the direct effect is irrelevant.


C.  Disqualification.  Employees faced with a conflict of interest must disqualify themselves from further participation in the matter and provide written notice of their disqualification to the appropriate supervisor.  JER 2-204.  Superiors may remediate conflicts of interest by issuing waivers, reassigning tasks or placing limitations on duties, or by ordering divestiture of the conflicting private interest.  5 C.F.R. 2635.402(d) and (e).


D.  Financial Disclosure Reports (5 C.F.R. 2634)


1.  Public Financial Disclosure Reports (SF-278).  The purpose of the public financial disclosure report system is to uncover actual or potential conflicts of interest involving senior government officials and to ensure public confidence in the integrity of government.  5 C.F.R. 2634.104.




a.  Only senior personnel are required to file the public financial disclosure report.  Specifically, officers in paygrade O-7 or above, civilian presidential appointees, members of the Senior Executive Service, and persons who are GS-15 or above need file a public disclosure report.  JER 7-200.a.; 5 C.F.R. 2634.202.




b.  Filing deadline.  The report must be filed within thirty days of assuming the covered position.  If the report is late, the employee may be required to pay a late filing fee of $200.  JER 7-203; 5 C.F.R. 2634.201.




c.  Contents.  In the report, the employees must generally list their financial interests and holdings over $1000.  JER 7-204; 5 C.F.R. 2634.301 - 5 C.F.R. 2634.501.  The regulations are extremely detailed regarding the specific interests that must be disclosed.




d.  Procedure.  The employee initially submits the report to the supervisor, who reviews it for apparent conflicts of interest.  The supervisor then forwards the report to the Ethics Counselor, who reviews the report for completeness and conflicts.  If the Ethics Counselor detects conflicts, the employee is notified.  The employee may respond by challenging the determination of conflict, or may apply the Ethics Counselor's advice to resolve the conflict of interest.  The report is then forwarded to the Agency Ethics Official for review.  The report remains on file for six years, although it may be forwarded to the Office of Government Ethics.  The reports are available for public inspection upon request.  JER 7-206; 5 C.F.R. 2634.602 - 5 C.F.R. 2634.605.



2.seq level3 \h \r0   Confidential Financial Disclosure Reports (SF-450).  The purpose of the confidential financial disclosure report is to uncover actual or potential conflicts of interest involving government officials involved in procurement matters or in particular positions of trust, other than those required to file public reports.  5 C.F.R. 2634.901.




a.  Those who must file the confidential report include commanding officers/ executive officers of Navy shore installations with 500 or more military or DoD civilian personnel, and commanding officers/executive officers of all Marine Corps installations, bases, air stations, or activities.  In addition, the report must be filed by other employees who participate personally and substantially in contracting or procurement, auditing non-federal entities, and those who are determined by their supervisor to be in a position requiring disclosure to avoid actual or apparent conflicts of interest.




b.  Filing deadline.  The report must be filed within thirty days of assuming the covered position.  In addition, an annual report must be filed by November 30 of each year.  JER 7-303; 5 C.F.R. 2634.908.




c.  Contents.  In the report, the employees must list their financial interests and holdings over $1000.  JER 7-304; 5 C.F.R. 2634.907.




d.  Procedure.  The procedure for the confidential reports is generally the same as for the public reports.  The primary difference is that the report is not normally available to the Office of Government Ethics.  Further, the reports are exempt from disclosure to the public and are protected by the Privacy Act. JER 7-306 to 7-308.




e.  Status reports.  Ethics Counselors are required to file a status report with the Agency Ethics Official not later than 15 December every year.  The report must provide the number of individuals required to file a confidential financial report and the number of those persons who had not filed as of November 30.  JER 7-309.
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seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0   IMPARTIALITY IN OFFICIAL DUTIES (5 C.F.R. 2635.502).  In order to foster public confidence in the government, the Standards of Conduct prohibit employees from acting in matters where a reasonable person would question the employee's impartiality.  Where an employee believes there may be impartiality concerns raised, she must so inform her supervisor and wait until the supervisor has authorized further participation in the matter.   Note that this section might prohibit some actions that would not otherwise constitute a "conflict of interest" under 18 U.S.C. 208 for lack of either financial motive or imputed interest.  

012  SEEKING OTHER EMPLOYMENT (5 C.F.R. 2635, Part F)  


A.  General.  A federal official is not permitted to take any official action with regard to a prospective employer with whom person is seeking employment.  5 C.F.R. 2635.604.  It is assumed that there will be at the very least an appearance problem over whether a federal employee may maintain impartiality with regard to a prospective civilian employer.


B.  Definitions.  



1.  "Seeking Employment."  An employee becomes subject to this rule where he/she has: directly or indirectly engaged in employment negotiations; made an unsolicited communication to any person regarding possible employment, such as sending a resume to a particular employer (as opposed to a mass resume mailing), or; made a response other than an outright rejection to an unsolicited communication from any person regarding employment.



2.  An employee is no longer "seeking employment" when either party to the negotiations makes a rejection and discussions have terminated, or when two months after dispatch of a resume there is no sign of interest on the employer's part.


C.seq level2 \h \r0   Disqualification.  When faced with this potential conflict, the member must give the supervisor a written notice of disqualification.  JER 2-204.  As long as the employee provides timely notice and recusal, the employee may accept the interviews, including associated travel, lodging and meals, even if given from a prohibited source.  5 C.F.R. 2635.204(e)(3).


D.  Additional reporting requirements.   UPDATE:  In passing the National Defense Authorization Act for FY-96, Congress repealed 10 U.S.C. Sec 2397a (which required certain procurement officials to report employment contacts) and amended the Procurement Integrity Act.  41 U.S.C. 423(c) now requires employees involved in procurement actions to report employment contacts with any bidder/offeror in that procurement action.  This report must be made in writing to the employee's supervisor, along with disqualification from further personal or substantial participation (unless employment is rejected).  Civil penalties for failure to report are expressly provided for.
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seq level1 \h \r0   ASSIGNMENT OF RESERVISTS (JER 5-408).  Commanding officers must ensure that reservists performing training are not assigned duties which may give rise to actual or apparent conflicts of interest.  Reservists have affirmative obligations to disclose any potential conflicts to superiors and assignment personnel.


PART D:  MISUSE OF POSITION
	PRIVATE 
11.  The Commanding Officer of MCAS Yuma has been asked to write a recommendation for Major Dad who wishes to go to law school.  May the CO use his command letterhead and sign the letter in his official government capacity for this recommendation?

12.  General Half-Track has been asked to write a book jacket endorsement of a novel about desert warfare, written by Dom Delancy, an author whose work the General admires.  May the General use his official title or refer to his government position in the endorsement?

13.  During the course of his duties in the Comptroller Department at Naval Station New York, a GS-4 clerk/typist learns that a small company will be awarded a contract for electrical test equipment.  May he advise his mother to purchase stock in this company?

14.  Air Wing 29 is visiting Naval Air Station Fallon for integrated strike operations training.  While at Fallon, each individual squadron is given a government van for its use.  May this van be taken into the town of Fallon in order for squadron members to obtain a meal at Stockman's Casino?  What if squadron members were furnished rental cars under official orders; could these rental cars be taken into town for purposes of obtaining a meal?


014  USE OF OFFICIAL POSITION (5 C.F.R. 2635.702).  A fundamental principle of the Standards of Conduct is that federal employees may not use public office for private gain.  Therefore, employees may not use their official positions to endorse products or services, coerce benefits, help friends, or give any appearance of official "approval" of activities.

015  MISUSE OF NON-PUBLIC INFORMATION (5 C.F.R. 2635.703).  Employees may not use "non-public information" for personal benefit, or allow its improper use by others.  "Non-public information" includes: information exempt from release under 5 U.S.C. 552 (FOIA), or otherwise protected by statute, Executive Order or regulation; information designated as confidential, and; information not released to the general public and not authorized for release.

016  MISUSE OF GOVERNMENT RESOURCES (5 C.F.R. 2635.704, 705)  


A.  Federal employees shall not misuse government property.  Nothing will outrage the taxpayers more than seeing employees utilizing public property for private purposes.  Since government property is for government use only, actions such as using government computers for personal profit, mailing personal letters as official mail, or misusing a government vehicle or aircraft are clearly improper.  



1.  One of the most recent cases of the American people perceiving an abuse of government resources involves DoD's use of military aircraft (MILAIR) in support of official travel.  After several highly critical media reports intimated that senior military personnel used MILAIR as a means of personal convenience in their official travels, at great expense to the taxpayer, Congressional interest was piqued.  After numerous investigations, the end result was a Deputy SECDEF memo, "DoD Policy on the Use of Government Aircraft and Air Travel," dated 01 Oct 95, that specifically addressed the need to "prevent misuse of transportation resources as well as the perception of their misuse" (emphasis added).  In general, MILAIR may not be used if commercial airline or aircraft service is reasonably available, absent highly unusual circumstances.  



2.  The controversy involving MILAIR is not unique; similar concerns are periodically raised regarding use of government vehicles and gigs/barges.  Anything that can be viewed as a "perk" of federal employment is fair game.



3.  Government communication systems (telephones, FAX's, e-mail, etc.) are for official use and authorized purposes only, although no-cost, no-interference-with-duty use for minor, necessary personal business is authorized.  JER 2-301 (Note: this section was significantly expanded in Change 2 to the JER (3/25/96)).



4.  The OGE regulations provides little concrete guidance in what is and what is not misuse of government resources.  Much is left to the discretion of command authorities in defining what are appropriate uses for the resource involved.  For example:  commanding officers can allow certain property to used in support of non-Federal entities and in support of employee professional development (see JER 3-211 and 2-301.b).   Care and sound judgment must be exercised to ensure that public confidence is accounted for, or we invite Congressional oversight and micromanagement.


B.  Federal officials must not misuse official time, either their own or that of their subordinates.  Hours for which personnel are receiving pay from the government should be dedicated to the government, not personal interests.  This rule bars such misuse as ordering junior personnel to trim the lawn of a superior or to provide off-duty taxi service. 


PART E:  OUTSIDE ACTIVITIES
	PRIVATE 
15.  At MCAS Yuma, hazardous waste disposal operations have been contracted out to a civilian corporation, "Waste Inc."  Staff Sergeant Sack has been assigned the military duty of overseeing a particular portion of the contractor's performance, namely how Waste Inc. maintains and runs the hazardous waste storage area.  SSGT Sack has come to learn a great deal about such operations, everything from Marine Corps Orders to federal, state, and local laws governing such facilities.  Based upon this expertise, Waste Inc. offers SSGT Sack a part-time job, standing a night watch in the facility.  The hours will be arranged so they do not interfere with the performance of SSGT Sack's military duties.  May SSGT Sack moonlight with Waste Inc.?

16.  CDR Scam is the Executive Officer of Naval Station New York.  He moonlights as a real estate salesman.  May he solicit or make sales to members of NAVSTA NY?  How about to those military members attached to nearby Naval Air Station Queens?

17.  Let's modify scenario 16 slightly:  May CDR Scam's wife, also a real estate salesman, solicit or make sales to members of NAVSTA NY?

18.  The Deputy Director for CNO(N-45) (the Environmental folks) has been approached by the Washington Post and asked to write an article on the Navy's development and installation of the shipboard plastic waste processor.  The Post thinks it would be an outstanding article for an upcoming Sunday edition which will focus on the ocean environment.  The Post offers to pay the Deputy Director $500 for the article.  May the Deputy Director write the article and accept the money?

19.  Let's modify scenario 18 slightly:  What if the Deputy Director was one of the foremost authorities on old Superman comics and the Post wanted an article about comic book collectors.  Same offer:  $500 for the article.  May the Deputy Director write the article and accept the money?
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seq level1 \h \r0   OUTSIDE EMPLOYMENT (5 C.F.R. 2635.802; JER 2-206, 2-303).  Personnel are authorized to engage in outside employment, both paid and unpaid, provided the second job does not conflict with the General Principles.  Specifically, personnel may not engage in outside employment that interferes with official time or duties, involves conflicts of interest, violates regulations, or creates an appearance of impropriety.  In addition, military members may be required to obtain command approval before undertaking outside employment.  JER 2-206, 2-303.  Two other staunch prohibitions limit outside employment.  First, employees may not receive outside compensation for their official duties.  18 U.S.C. 209, JER 5-404 & 405.  Second, employees may not act

as agents for anyone other than family members, in any matter in which the U.S. government has an substantial interest or is a party.  18 U.S.C. 205, JER 5-403.  Certain employees, such as attorneys and physicians, have additional restrictions on moonlighting activities.

018  COMMERCIAL DEALINGS BETWEEN DOD PERSONNEL (JER 5-409).  Because of the potential for coercion inherent in the military rank system, seniors shall not solicit or make any sales, either on-duty or off-duty, to personnel who are junior to them.  This prohibition includes the solicited selling of insurance, stocks, mutual funds, real estate, cosmetics, household supplies, vitamins or other goods or services.  The effect of this rule is that officers and senior enlisted involved in selling networks (e.g., AMWAY distributors) have a very limited audience which they can legally solicit or sell to.  There are two narrow exceptions to this rule.  First, where absent of coercion or intimidation, seniors may sell or lease non-commercial personal or real property to junior personnel.  Second, they may make sales in a retail store during off-duty employment.  Where the spouse or other household member of a DoD employee engages in commercial solicitation of junior personnel or their families, the employee's supervisor must consult an Ethics Counselor and advise the employee to avoid such activity where prejudicial to good order, discipline, or morale.

019  TEACHING, SPEAKING, AND WRITING (5 C.F.R. 2635.807)

A.  Related to official duties.  Federal employees may not be compensated by outside entities for teaching, speaking, or writing, if the subject of the effort relates to official duties.  The subject "relates to official duties" if the communication of the material is part of the employee's duties, the invitation was based upon the person's official position, the information is derived from non-public information, the subject deals with the employee's official ongoing duties or those within past year, or the subject relates to any ongoing or announced policy, program, or operation of the agency.  Separate and apart from compensation is the issue of whether policy and security reviews may be required before dissemination is made.  See SECNAVINST 5720.44 series (Public Affairs Manual).


B.  Exception for certain courses.  The rules provide an exception to the foregoing compensation prohibition for persons who engage in teaching at an approved school.  Employees may be paid for teaching, even if it relates to official duties, if the course is part of regular curriculum of an elementary school, secondary school, institute of higher learning as defined at 20 U.S.C. 1141(a), or is sponsored by State, local, or Federal government.


C.  Use of official title.  Employees may generally not use their official title in connection with teaching, speaking, or writing, except that the title may be included in the author's biography, or used in connection with a professional article as long as the article has a disclaimer that the views are not necessarily those of the government.  In addition, employees who customarily use their titles as a term of address or rank may use the term in connection with speaking, writing, or teaching.


D.  Honoraria.  The JER still contains a section regarding the so called "Honoraria Ban" (5 C.F.R. Part 2636).  This regulation was initiated in 1989 as a reaction to excessive speaking and writing fees received by some highly placed government officials.  The rule sought to prohibit the collection of any fee for speaking, appearing, or writing articles regardless of the topic.  An example of the rule's effect was that it denied the right of a low-level Post Office worker to collect a fee for a speech or article totally unrelated to his official position (i.e., the Quaker religion).  The Honoraria Ban was challenged on First Amendment grounds in United States v. National Treasury Employees Union, 115 S. Ct. 1003 (1995).  In a recent Department of Justice opinion interpreting the Supreme Court decision in National Treasury Employees Union, DOJ stated that the decision "effectively eviscerated" the honoraria prohibition.  The honoraria prohibition cannot be enforced against any employee of the Federal Government (civilian or military).  The honorarium ban is now "officially dead."  Note: restrictions on receiving compensation for teaching, speaking, or writing related to one's official duties remain in effect (see paragraph A of this section).
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seq level1 \h \r0   EXPERT WITNESSES (5 C.F.R. 2635.805).  Federal employees are prohibited by regulations from serving as expert witnesses in court, except on behalf of the United States, or as authorized by the employee's agency in consultation with the Department of Justice and the agency most closely involved in the litigation.  If subpoenaed, though, employees are permitted to testify as fact witnesses.  See, SECNAVINST 5820.8A, concerning the release of information for litigation purposes and testimony by government personnel.


PART F:  FUNDRAISING (5 C.F.R. 2635.808)
	PRIVATE 
20.  The Commanding Officer of the USS MINNOW is excited about this year's Combined Federal Campaign.  She has told the Department Heads that she plans to set 100% participation goals for the command; she doesn't care how much is contributed by each person, but she wants each sailor to participate in this very worthy cause.  She specifically wants the Department Heads to be involved in this process.  Should the CO proceed with this plan?


021  OFFICIAL SUPPORT

A.  There are so many worthy charitable organizations that it would be impossible for the Department of the Navy to support each one equally.  Therefore, the Navy will only officially support those funding drives which are specifically authorized.  These typically include the Combined Federal Campaign, Navy-Marine Corps Relief Society, and emergency and disaster appeals approved by the Office of Personnel Management.  JER 3-210.



1.  Where support for such charities is authorized, on-the-job solicitations of employees may be made.  Such solicitation must be conducted in such a way that contributions are made voluntarily.  Any actions that do not allow free choices or create the appearance that servicemembers do not have a free choice to give any amount, or not to give at all, are prohibited.  Coercive practices specifically prohibited include:




a.  Solicitation by supervisors;




b.  Setting 100 percent participation goals, mandatory personal dollar goals, or quotas;




c.  Providing or using contributor lists for purposes other than the routine collection and forwarding of contributions and pledges or in the alternative, developing or using noncontributor lists; and




d.  Counseling or grading individual service personnel or civilian employees about their failure to contribute or about the size of their donation.

See 5 C.F.R. 950.108.



2.seq level3 \h \r0   Unless authorized by the Secretary of the Navy, employees may not solicit contributions for Department of the Navy organizations or augment appropriated funds through outside resources.  SECNAVINST 4001.2 series.  For example, commands are not permitted to seek donations from local merchants for a command holiday party.
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seq level1 \h \r0 

seq level2 \h \r0   PERSONAL SUPPORT.  Employees may engage in fundraising in their private, personal capacity provided that there is no solicitation of subordinates or prohibited sources, and no use of official title, position, or authority is made.

023  MWR FUNDRAISERS.   Fundraising events for specific recreational programs may be supported provided that solicitations: do not conflict with the Combined Federal Campaign or Navy Relief; are not conducted on the job, and; are not performed as an official duty.  BUPERSINST 1710.11 series.


PART G:  SUPPORT FOR NON-FEDERAL ENTITIES (JER Chapter 3)     

	PRIVATE 
21.  The Commanding Officer of Naval Station New York receives a request from the American Bar Association (ABA).  The ABA would like to sponsor an event on board NAVSTA NY for the purposes of discussing Legal Assistance concerns applicable to military personnel.  Local attorneys from the civilian community, and military attorneys of all branches of DoD, will be invited to attend.  There will be an attendance fee charged to each participant, to cover the cost of the conference.  May the CO co-sponsor this event and/or otherwise support it?     

22.  The Officer's Spouse Club at Naval Station New York would like to hold a fundraising event at the Officer's Club.  Each year the Club gives a college scholarship to the dependent of a command member.  To raise money for the scholarship fund, they propose to hold an auction for various items to be donated by Club members.  There will also be a raffle for assorted door prizes.  The Club also wants to use the Admin Office's computer, telephone, and copier machine in order to support this function.  What support may the command legally provide?

23.  The local Pop Warner Football League is in desperate need of new uniforms.  A representative of the local teams approaches the CO of Naval Station New York and requests permission to come on the base and sell tickets to a spaghetti dinner, the proceeds of which will go to purchase of new uniforms.  What should the CO do?


024  DEFINITION.  Non-Federal entities include a wide range of organizations that provide charitable, morale, civic, entertainment, and recreation support to servicemembers or the public.  Examples include military spouse clubs, the Red Cross, the American Bar Association, Scouting organizations, the Reserve Officer's Association.

025  OFFICIAL PARTICIPATION.  DoD employees may be permitted to attend meetings or other functions of non-Federal entities as a part of their official duties, if the supervisor determines that the attendance would serve a legitimate Federal Government purpose.  They may also be authorized to participate as speakers or panel members, however, no remuneration is allowed for performance of official duties.  In addition, DoD members may be detailed to serve as official liaisons where DoD has a significant and continuing interest that may be served.  Liaisons may not serve in a management position with the non-Federal entity and must make clear that any opinions expressed do not bind DoD or DoN to any course of action.  

026  PRIVATE PARTICIPATION.  In off-duty time, a federal employee may freely participate in non-Federal entities, provided that the participation is not within the scope of official duties and the employee does not take official action in any matter which may effect the non-Federal entity (no conflicts of interest or impartiality problems are permitted).  

027  OFFICIAL SUPPORT OF NON-FEDERAL ENTITIES

A.  Commands may support non-Federal organizations for a number of proper and ethical considerations, such as supporting the local community, maintaining good public relations, enhancing morale, or assisting worthy charities.  There are restrictions imposed on providing support to outside organizations, which are intended to ensure that support is provided in an impartial, equitable and non-discriminatory manner.  While the JER contains various rules, those researching issues in this area would be wise to consult public affairs manuals and any specific instructions which may pertain to individual non_federal entities (e.g., BUPERSINST 5760.1, "Navy Wives Club of America"; OPNAVINST 5760.5, "Navy Support and Assistance to Nationally Organized Youth Groups").



1.  Actual or implied endorsements of non-Federal entities are prohibited.  

JER 3-209.  



2.  A command may co-sponsor a civic or community event only when the activity is not related to a business function of the co-sponsoring non-Federal entity.  JER 3-206.  Under certain conditions, co-sponsorship of conferences or seminars relevant to the DoN is authorized.  



3.  The JER authorizes commanding officers to permit use some Federal resources in support of non-Federal entities.  Commands may support, through assignment of speakers, panel participants or, on a limited basis, through use of government facilities or equipment, the events of a non-Federal entity when the event serves community relations, is of interest to the local civilian or military community as a whole, and the support will not interfere with official duties and readiness.  See, JER 3-211.  In no event, however, may Federal employees use clerical or staff personnel to support a non-Federal entity, nor may they allow use of copiers.  JER 3-305.  



4.  Preferential Treatment.  Command support must not involve, or create an appearance of, preferential treatment for any non-Federal entity.  If one organization is afforded support, the command must be prepared to give similar support to similarly situated organizations.


B.seq level2 \h \r0   Requests to support fund-raising and membership drives for non-Federal entities must be carefully researched and considered.  See, JER 3-210.



1.  Generally, DoN cannot officially endorse or appear to endorse membership or fundraising drives for any non-Federal entity.  



2.  Special exceptions to the above general rule are recognized for the Combined Federal Campaign and Navy-Marine Corps Relief.



3.  A further exception provided for in the JER involves supporting fund-raising drives for organizations composed primarily of employees or their dependents, when such fundraising is conducted among their own members for the benefit of welfare funds (i.e., spouse clubs, MWR programs, etc.).  Such fundraising activity must be approved by the commanding officer, after consultation with the Ethics Counselor.  JER 3-210.a(6).



4.  Public affairs manuals also authorize official support for limited fundraising events by local, community‑wide programs (e.g. volunteer fire departments, rescue units or youth activity funds).  See SECNAVINST 5720.44 series.


PART H: MISCELLANEOUS RULES
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seq level1 \h \r0   TRAVEL BENEFITS (JER, Chapter 4)
	PRIVATE 
24.  Colonel Crash is flying to San Diego while on official business.  He approaches the Northeast Airline (NEA) ticket counter, in uniform, with a ticket for coach seating in hand.  The airline attendant states that NEA policy is to offer free, space available upgrades to First Class for military officers in paygrade O-6 and above.  May Colonel Crash take advantage of this offer?

25.  Suppose that Colonel Crash turns down the offer but states to the airline attendant, "You know, I've accumulated a lot of frequent flyer miles with Northeast Airlines, I'll just use them now for the upgrade."  Is this permissible?

26.  Assume that Colonel Crash got to his departure gate and there was a problem with the aircraft.  After numerous complaints and a 7 hour delay, Colonel Crash is told that the flight will have to be rescheduled for tomorrow but, because of the inconvenience, the airline will also provide a free round-trip ticket for any flight to San Diego in the next year.  May the Colonel accept the ticket?



A.  Acceptance of travel from non-Federal sources.  Personnel may accept official travel from non-Federal sources in connection with their attendance in an official capacity at a meeting or similar event, in accordance with 31 U.S.C. 1353 and the Joint Federal Travel Regulations (JFTR's) U7900.  Before accepting, an employee is required to receive authorization from the travel approving authority and an Ethics Counselor.  Under no circumstances may the employee accept cash payments.


B.  Acceptance of incidental benefits


1.  Any benefit, such as frequent flyer miles, that a federal employee receives as a result of official travel becomes government property and may not be used for personal purposes.  The best use of the benefits is to purchase additional official travel, although they may also be used for ticket upgrades.  Personnel may use the government frequent flyer mileage to upgrade to business class, but not to first class (presumably because of the appearance of impropriety).  JFTR U2010.



2.  If travel benefits received from a non-federal source cannot be used for official purposes, then they must be treated and handled as a gift.  For example, frequent flyer miles on account when the member leaves active duty may not be used by the departed member without violating the regulations.  Therefore, the mileage must be declined.



3.  Many airlines provide free tickets to persons "bumped" from overbooked flights or who voluntarily surrender their tickets for later, less crowded flights.  When a member on official travel receives free tickets for voluntarily surrendering a seat on an overbooked flight, the member may use the tickets for personal travel, as long as the delay incurred was on the member's own time and any delay is paid for by the member (i.e., the time may not be added to the travel claim).  If involuntarily delayed, then the tickets become the property of the U.S. government, but the additional time may be added to the employee's final travel claim.
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seq level1 \h \r0 

seq level2 \h \r0   GAMBLING (JER, 2-302).

	PRIVATE 
27.  March Madness is upon us; it's time for the NCAA basketball tournament.  The Public Works Office decides to make the tournament a little more interesting.  An office pool is established whereby everyone puts in $10 and picks one of the 64 tournament teams.  All money collected will be donated to the American Heart Association.  Is this permissible?



A.  Gambling is prohibited for DoD employees on duty or while on federal property.  The rule makes an exception for private wagers made in living quarters, based on personal relationships, provided that the wagers don't violate local law.  Remember, gambling with subordinates may violate Articles 133 or 134 of the UCMJ (fraternization).  In the Navy, the playing of Bingo is specifically authorized where operated by and for a Navy club or recreation program.  See, BUPERINST 1710.11 series.
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seq level1 \h \r0   POST-GOVERNMENT EMPLOYMENT RESTRICTIONS (JER, Chapter 9)
	PRIVATE 
28.  Vice Admiral Black is Commander, Naval Air Force Antarctic.  She is nearing retirement and has recently received a job offer from Blockheed, a major defense contractor.  May she accept the job?



A.  Purpose.  Federal regulations impose a number of restrictions on federal employees after they leave the government service.  The regulations seek to avoid the possibility that an employer could appear to make unfair use of an employee's prior Government service and affiliations.  At the same time, they seek to avoid unduly restricting the ability of persons to move back and forth between government and the private sector.


B.  Restrictions on post-government employment


1.  No former employee may act as an agent for another person or entity and attempt to influence the government with regard to any matter in which the employee participated personally and substantially as a government employee.   This is a lifetime restriction.  18 U.S.C. 207(a)(1).



2.  For two years, a former employee may not represent another person before the government in an attempt to influence the government in connection with a matter that was pending under the former employee's responsibility.  18 U.S.C. 207(a)(2).



3.  For one year, a former senior employee, such as an O-7 or above, may not represent another before the former employee's agency in connection with seeking official action.  18 U.S.C. 207(c).



4.  For certain former procurement officials, 41 U.S.C. 423 contains restrictions on accepting compensation from certain defense contractors.



5.  UPDATE:  In passing the National Defense Authorization Act for FY-96, Congress repealed 10 U.S.C. Sections 2397, 2397a, 2397b, 2397c, and 18 U.S.C. 281.  See Public Law 104-106, Section 4304.  Additional regulations and restrictions applicable to certain procurement officials are anticipated. 


C.seq level2 \h \r0   This is an area fraught with statutory "traps," particularly for high-ranking officers who have participated in procurement and contracting activities.  Many of the restrictions are summarized in Chapter 9 of the JER but, as noted above, there have been significant changes in this area.  It is advisable that any DoD employee with questions be referred to the appropriate Ethics Counselor for a formal opinion.


PART I:  POLITICAL ACTIVITIES (JER Chapter 6)     

	PRIVATE 
29.  Master Chief Elder is extremely interested in the countries' future course.  Dissatisfied with the major political parties, he is swept up in the attention given the grass-roots Reform Party movement,  He joins the party and attends several local meetings.  Master Chief Elder is nominated by the local committee to attend the upcoming Reform Party Convention to be held in Dallas, Texas.  May he attend?  What if Elder was a civil servant; would this change your answer?     

30.  It's Election Year 1996.  Mayor Miller of New York is in an extremely close race.  Always a friend to the military and Naval Station New York, Mayor Miller phones the Commanding Officers of NAVSTA New York and asks to hold a rally onboard, to include speeches and media presence.  Should the CO allow this to occur?


031  GENERAL.  Limitations on the political activities of Executive Branch employees have been in existence since the time of Jefferson.  It is in the best interest of the country, indeed essential, that federal service should depend upon meritorious performance rather than political service.  It has long been deemed improper for federal employees to try and influence the votes of others or to take part in the business of electioneering.

032  ACTIVITIES BY CIVIL SERVANTS (5 C.F.R. 734).  The Hatch Act Reform Amendments of 1993 liberalized the extent to which civil servants are permitted to engage in off-duty partisan political activities.  Chapter 6 of the JER contains the regulations now in effect, which provide a laundry list of permitted and prohibited activities.  Even though the new regulations generally allow employees to take a more active part in political activities, including political management and political campaigns, it is advised that an Ethics Counselor be consulted before undertaking involvement in partisan politics.

033  ACTIVITIES BY SERVICE MEMBERS (DoD DIRECTIVE 1344.10).  While rules regarding civil servant's political activities have been liberalized, the regulations applicable to military members have not.  While free to register, vote, make monetary contributions to political organizations, express personal opinions, and attend political meetings as a spectator (not in uniform), military members may not otherwise become involved in partisan politics.  Chapter 6 of the JER contains DoD Directive 1344.10; it provides a laundry list of permitted and prohibited activities.  As with civil servants, it is advisable that service members consult with their Ethics Counselor before becoming involved in political activity.

034  LOGISTICAL SUPPORT FOR POLITICAL ACTIVITIES.  In general, commanders may not permit use of DoD facilities to support political activities.  This prohibition includes: use of installation facilities for political assemblies, media events or fundraisers;  community relations support (bands, color guards, personnel) for political meetings or ceremonies; taping of campaign commercials in front of military equipment on military property; inclusion of campaign news, partisan discussions, cartoons, editorials or commentaries regarding political campaigns, candidates or issues in DoD newspapers.  See SECDEF WASHINGTON DC 222009Z FEB 96, "Public Affairs Policy Guidance -- Election Year 1996."


THE PROBLEMS

1.  The Commanding Officer of Naval Station New York is an avid basketball fan and supporter of the New York Knicks.  The Knicks have fared well in the regular season and are now getting ready for their post-season series against the Indiana Pacers.  One of civilian repair companies that regularly performs work for NAVSTA NY is Empire Ship Repair, a medium-sized defense contractor.  Knowing of the CO's fondness for Knicks Basketball, the head of Empire State Repair's local operation decides to give the CO two tickets to Game One of the upcoming series.  The game is already sold out; scalpers are getting $250 per ticket, although the face value is only $75.  What should the CO do with respect to this kind offer?

2.  Rear Admiral Jones is currently serving as COMCARGRU 32.  His wife is a computer system analyst employed by Blockheed, a major aeronautical defense contractor.  The section within which Mrs. Jones works, Computer Programming, is holding an annual retreat for its employees and their families in Hawaii.  All expenses will be paid for by Blockheed.  Can Admiral Jones attend the retreat?

3.  The newly reporting Commanding General of Marine Corps Base Swampy is given a warm reception by the base and the local community.  After several days in command, the General receives a letter from the local country club.  The letter states that it is both tradition and an honor to extend the General an offer of membership in the club, with a waiver of the $2,000 membership initiation fee.  The General is not surprised by this letter; during the passdown with the former CG, the General was told that this membership was indeed a long tradition, with every CG for the past 30 years having taken advantage of the offer.  The General was also informed that membership was  good community relations; a lot of goodwill is earned, with the chance to develop friendships with most of the local movers and shakers, which results in much easier relations between the civilian community and Marine Corps operations.  What should the General do?

4.  CDR Bachelor is the Public Works Officer at Naval Station New York.  He has finally decided to tie the knot.  The employees in Public Works get together and decide to pool some money to buy a large freezer unit as a wedding present.  May CDR Bachelor accept the gift?

5.  The weather is turning cold in New York.  The Monday before Christmas, CDR Bachelor enters his office to find that one of his LT(jg's) has left a huge plate full of home-made Christmas cookies, brownies, and fruit cake on his desk, along with a large poinsettia.  What should CDR Bachelor do? 

6.  At a staff meeting, the Executive Officer of Naval Station New York announces that he will be around sometime in the next 2 days to collect $5 from each staff member so that the wardroom can buy a birthday present for the CO.  By now, CDR Bachelor is well-versed in the gift rules and feels uneasy about this plan.  Is there good cause for concern?

7.  CDR Chop, the Supply Officer for Naval Station New York, has just been tasked to serve on a technical evaluation panel to review proposals for a new library computer search system.  DEF Computer Corp., a small defense contractor, has submitted a proposal.  CDR Chop's wife owns a significant amount of common stock in DEF Computer Corp.  What should CDR Chop do?

8.  Let's modify Scenario 7 slightly: CDR Chop assumes his duties on the technical evaluation panel, and finds that DEF Computer Corp. has not submitted a proposal.  Rather, LMN Corp., with which DEF Corp. competes for private sector business, is one of the 6 offerors.  Assume that CDR Chop's wife still owns a significant share of DEF Corporation.  What should CDR Chop do?

9.  CWO3 Bonatz is manager of the Officer's Club at Naval Station New York.  In connection with his duty, CWO3 Bonatz handles all the contracting for provisions and alcoholic beverages.  CWO3 Bonatz has a cousin in the local area who owns a beer distribution franchise.  May CWO3 Bonatz contract with his cousin to provide beer for the Officer's Club?

10.  Colonel Crash is involved in overseeing the procurement of new helicopters from Fell Helicopters, a major defense contractor.  The Vice-President of Fell is impressed by Colonel Crash's management style, and asks him to submit a resume if he decides to leave federal service.  The Colonel states that he can't discuss future employment while working on the project but that he would like to discuss such matters upon completion of the project.  What, if anything, should the Colonel do at this point?

11.  The Commanding Officer of MCAS Yuma has been asked to write a recommendation for Major Dad who wishes to go to law school.  May the CO use his command letterhead and sign the letter in his official capacity for this recommendation?

12.  General Half-Track has been asked to write a book jacket endorsement of a novel about desert warfare, written by Dom Delancy, an author whose work the General admires.  May the General use his official title or refer to his government position in the endorsement?

13.  During the course of his duties in the Comptroller Department at Naval Station New York, a GS-4 clerk/typist learns that a small company will be awarded a contract for electrical test equipment.  May he advise his mother to purchase stock in this company?

14.  Air Wing 29 is visiting Naval Air Station Fallon for integrated strike operations training.  While at Fallon, each individual squadron is given a government van for its use.  May this van be taken into the town of Fallon in order for squadron members to obtain a meal at Stockman's Casino?  What if squadron members were furnished rental cars under official orders; could these rental cars be taken into town for purposes of obtaining a meal?

15.  At MCAS Yuma, hazardous waste disposal operations have been contracted out to a civilian corporation, "Waste Inc."  Staff Sergeant Sack has been assigned the military duty of overseeing a particular portion of the contractor's performance, namely how Waste Inc. maintains and runs the hazardous waste storage area.  SSGT Sack has come to learn a great deal about such operations, everything from Marine Corps Orders to federal, state, and local laws governing such facilities.  Based upon this expertise, Waste Inc. offers SSGT Sack a part-time job, standing a night watch in the facility.  The hours will be arranged so they do not interfere with the performance of SSGT Sack's military duties.  May SSGT Sack moonlight with Waste Inc.?

16.  CDR Scam is the Executive Officer of Naval Station New York.  He moonlights as a real estate salesman.  May he solicit or make sales to members of NAVSTA NY?  How about to those military members attached to nearby Naval Air Station Queens?

17.  Let's modify scenario 16 slightly:  May CDR Scam's wife, also a real estate salesman, solicit or make sales to members of NAVSTA NY?

18.  The Deputy Director for CNO(N-45) (the Environmental Folks) has been approached by the Washington Post and asked to write an article on the Navy's development and installation of the shipboard plastic waste processor.  The Post thinks it would be an outstanding article for an upcoming Sunday edition which will focus on the ocean environment.  The Post offers to pay the Deputy Director $500 for the article.  May the Deputy Director write the article and accept the money?

19.  Let's modify scenario 18 slightly:  What if the Deputy Director was one of the foremost authorities on old Superman comics and the Post wanted an article about comic book collectors.  Same offer:  $500 for the article.  May the Deputy Director write the article and accept the money?

20.  The Commanding Officer of the USS MINNOW is excited about this year's Combined Federal Campaign.  She has told the Department Heads that she plans to set 100% participation goals for the command; she doesn't care how much is contributed by each person, but she wants each sailor to participate in this very worthy cause.  She specifically wants the Department Heads to be involved in this process.  Should the CO proceed with this plan?

21.  The Commanding Officer of Naval Station New York receives a request from the American Bar Association (ABA).  The ABA would like to sponsor an event on board NAVSTA NY for the purposes of discussing Legal Assistance concerns applicable to military personnel.  Local attorneys from the civilian community, and military attorneys of all branches of DoD, will be invited to attend.  There will be an attendance fee charged to each participant, to cover the cost of the conference.  May the CO co-sponsor this event and/or otherwise support it?     

22.  The Officer's Spouse Club at Naval Station New York would like to hold a fundraising event at the Officer's Club.  Each year the Club gives a college scholarship to the dependent of a command member.  To raise money for the scholarship fund, they propose to hold an auction for various items to be donated by Club members.  There will also be a raffle for assorted door prizes.  The Club also wants to use the Admin Office's computer, telephone, and copier machine in order to support this function.  What support may the command legally provide?

23.  The local Pop Warner Football League is in desperate need of new uniforms.  A representative of the local teams approaches the CO of Naval Station New York and requests permission to come on the base and sell tickets to a spaghetti dinner, the proceeds of which will go to purchase of new uniforms.  What should the CO do?

24.  Colonel Crash is flying to San Diego while on official business.  He approaches the Northeast Airline (NEA) ticket counter, in uniform, with a ticket for coach seating in hand.  The airline attendant states that NEA policy is to offer free, space available upgrades to First Class for military officers in paygrade O-6 and above.  May Colonel Crash take advantage of this offer?

25.  Suppose that Colonel Crash turns down the offer but states to the airline attendant, "You know, I've accumulated a lot of frequent flyer miles with Northeast Airlines, I'll just use them now for the upgrade."  Is this permissible?

26.  Assume that Colonel Crash got to his departure gate and there was a problem with the aircraft.  After numerous complaints and a 7 hour delay, Colonel Crash is told that the flight will have to be rescheduled for tomorrow but, because of the inconvenience, the airline will also provide a free round-trip ticket for any flight to San Diego in the next year.  May the Colonel accept the ticket?

27.  March Madness is upon us; it's time for the NCAA basketball tournament.  The Public Works Office decides to make the tournament a little more interesting.  An office pool is established whereby everyone puts in $10 and picks one of the 64 tournament teams.  All money collected will be donated to the American Heart Association.  Is this permissible?

28.  Vice Admiral Black is Commander, Naval Air Force Antarctic.  She is nearing retirement and has recently received a job offer from Blockheed, a major defense contractor?  May she accept the job?  

29.  Master Chief Elder is extremely interested in the countries' future course.  Dissatisfied with the major political parties, he is swept up in the attention given the grass-roots Reform Party movement,  He joins the party and attends several local meetings.  Master Chief Elder is nominated by the local committee to attend the upcoming Reform Party Convention to be held in Dallas, Texas.  May he attend?  What if Elder was a civil servant; would this change your answer?     

30.  It's Election Year 1996.  Mayor Miller of New York is in an extremely close race.  Always a friend to the military and Naval Station New York, Mayor Miller phones the Commanding Officers of NAVSTA New York and asks to hold a rally onboard, to include speeches and media presence.  Should the CO allow this to occur?


SUGGESTED SOLUTIONS
1.  The Commanding Officer should decline the offer.  Gifts offered from a "prohibited source" can only be accepted if less than $20 in value, or if some other recognized exception exists.  The CO could pay for the tickets; if full market value is paid, the tickets would no longer be a "gift."  What is the market value for these tickets?  The JER has taken a common sense rule - the face value of the ticket.  But even if the CO decides to buy the ticket offered by Empire Ship Repair, there still may be a significant appearance problem.  The best course is to politely decline the offer.

2.  The Admiral may attend the retreat if it is clear that such benefits have not been offered or enhanced because of the fact that the Mrs. Jones is married to Admiral Jones.  However, the Admiral must be disqualified from performing official duties affecting his wife's employer (see Conflicts of Interest).  The Admiral would be well served to have an Ethics Counselor provide written authorization before attending the retreat.

3.  The General should decline the offer from the country club.  While not a "prohibited source," the club's "gift" is offered because of the General's official position.  The offer discriminates in favor of high-ranking officials and thus cannot be considered an allowable military discount.  The General can join the club, but only if he pays the regular initiation and membership fees.

4.  It really depends on the market value of the freezer.  It is permissible to give a gift to a superior in recognition of infrequently occurring occasions of personal significance (such as marriage).  But CDR Bachelor is prohibited by the JER from accepting any gift from a "donating group" of subordinates that exceeds $300.  Other concerns:  any person contributing to the wedding gift must do so voluntarily and donate only a nominal amount ($10 or less).

5.  CDR Bachelor has a difficult situation.  The JER does allow subordinates to give their superiors items (other than cash) on an occasional basis (including Christmas) so long as the market value of the gift is not more than $10 per occasion.  The first issue is determining fair market value of the food and poinsettia - is it over $10?  Perhaps the CDR should share the food and refreshments in the office.  The second issue, and perhaps the harder one to deal with, is to guard against the appearance that one LT(jg) is trying to curry favor with CDR Bachelor, which may lead to resentment among the office and impact unit morale, good order and discipline.  CDR Bachelor should consider counseling this LT(jg) on the Standards of Conduct and the giving of gifts.

6.  There is good cause to be concerned.  Birthdays are not "special infrequent occasions" and thus the CO could accept no gift over $10.  Second, the way the XO intends to collect money appears to be coercive; by personally collecting the money, it detracts from the "voluntariness" of the contribution.  The XO should not proceed with this plan and the CO should not accept any gift that might be presented.

7.  Because the award of the contract to DEF or to any other offeror will have a direct and predictable effect on his wife's financial interest (which is imputed to CDR Chop), he cannot participate on the technical evaluation team.  CDR Chop must immediately disqualify himself and provide written notification to his superior.  It is unlikely that this conflict of interest would be waived.

8.  This is a more difficult situation.  CDR Chop is probably not disqualified from serving on the technical evaluation team.  Any effect on his wife's financial interests as a result of the Navy's decision to award or not award the contract to LMN would be indirect and speculative.  To ensure good government (and avoid blind siding the boss), CDR Chop should inform his superior of the possible appearance problem.

9.  While there is no violation of 18 U.S.C. 208(a) (the financial interests of the cousin are not imputed to CWO Bonatz), there may be a "covered relationship" (a relative with a close personal relationship) and thus an appearance problem under the "Impartiality Rule."  Would a reasonable person with knowledge of relevant facts question CWO Bonatz's impartiality?  If so, there must be a disqualification and written notification to superiors made.  

10.  Colonel Crash must disqualify himself with regard to official participation in any matters affecting Fell Helicopters and provide written notification of both this contact and his disqualification.  Colonel Crash is now considered "seeking employment" with Fell Helicopter because he made a response other than rejection to an unsolicited communication regarding possible employment.

11.  While one must be careful not to imply governmental sanction or endorsement of personal activities, it is permissible to provide a character reference for a subordinate which is based upon knowledge gained through the course of Federal employment.  The CO may use his title and official letterhead for such a character reference.  If, however, the request is to provide a recommendation for a personal friend with whom the CO has not dealt in an official capacity, the CO should not use official stationary or title.

12.  No, the General may not use his official title or refer to his government position.  This would constitute an improper endorsement of a product, service or enterprise.  Nothing, however, prohibits a employee who is ordinarily addressed using a general term of address (e.g., General), from using that term in connection with a personal activity.  But the General should be very careful - again, the appearance problem may lead to questions and can easily be avoided by simply declining to write the endorsement or deleting any references to federal employment.

13.   Use of nonpublic information to further private interest is prohibited.  "Nonpublic information" is that gained through federal employment and which is known to be unavailable to the general public.  Here, the fact that the clerk is not going to personally invest in the company is irrelevant; the rule prohibits improper use of inside information to further anyone's private interest, not just that of the federal employee.

14.  Misuse of vehicles (and other government property) is of particular concern to the American public.  The Standards of Conduct require employees to protect and conserve Government property and not use such property for other than authorized purposes.  Using a government vehicle for personal use is clearly inappropriate.  But what if there are no messing facilities at NAS Fallon for pilots returning from late missions?  This situation should be covered by local instruction/policy, and must be carefully enforced.  It must be recognized that parking a van, stamped "U.S. Navy," outside a local casino is inviting a hot-line complaint.  Part 2 of the question asks about use of a rental car.  Para. U3419 of the JFTR provides that when public transportation is not available, rental cars may be used between places of business or lodging and places necessary to obtain suitable meals, barber shops, and similar places required for the sustenance, comfort and health of the member which fosters continued efficient performance of Government business.  This does not authorize frolics; driving a rental car to Lake Tahoe to sightsee would raise questions of abuse.

15.  While outside employment is permitted, it may not conflict with an employee's official duties.  Here there is such a conflict, not with duty hours, but with responsibilities.  For the SSGT to keep working for Waste Inc., he would have to be disqualified from his official duties (there is a conflict of interest between officially supervising and enforcing the contract against Waste Inc. and at the same time receiving employment and money from them).  Thus, we can order the SSGT to cease working.

16.  CDR Scam may not solicit or sell to anyone junior to him, regardless of where that person may be stationed.  Nor does the XO qualify for any of the limited exceptions to this rule; he is not selling non-commercial personal or real property.  This is exactly the type of situation the rule is designed to guard against, use of rank in a coercive (whether intended or not) manner to gain private benefit.

17.  The question of Mrs. Scam's sales activities presents a harder question.  The JER states that commercial solicitations made to subordinates by a senior's non-military spouse can have the same damaging effect on unit morale, good order and discipline.  Thus, the JER requires that the CO consult with an Ethics Counselor and then counsel the XO that such activity should be avoided.  Can the CO order the XO to stop his wife?  The JER does not take that position - if the spouse continued to make solicitations or sales, and it continued to impact unit morale, the CO would likely have to consider moving the XO to a position (either within or outside the command) that would lessen the impact.  There may be additional Standards of Conduct problems in such areas (use of nonpublic information, etc.).

18.  With regards to the issue of whether the Deputy Director can write the article - yes, he can, but any such article would have to be submitted to the Navy for Security and Policy reviews, and contain any necessary disclaimers (see SECNAVINST 5720.44A, JER 3-307).  Can he accept money?  No, not for writing that "relates to the employee's official duties."

19.  With regards to the issue of whether the Deputy Director can write the article, yes he can.  Can he accept money?  Yes.  The honoraria ban no longer applies.  The Deputy Director may accept the money because his article on old Superman comics is unrelated to his official duties.

20.  Contributions to CFC and Navy-Marine Corps Relief must be voluntary.  In the interest of preventing coercive activities, we do not allow solicitation by supervisors, inquiries into who contributed, the setting of participation goals, setting personal dollar goals or quotas, or development of contributor lists.  The CO should be advised accordingly. 

21.  The CO may co-sponsor and support this event.  Chapter 3 of the JER provides detailed rules on when, and under what circumstances, support may be provided to non-Federal entities.  In this scenario, the ABA Conference seems relevant to the Navy's mission.  If support will not interfere with performance of official duties, not detract from readiness, and will serve legitimate community relations or DoD interests, the CO may support this Conference.  As to the issue of the admission fee: the fee may only cover reasonable costs of sponsoring the event.   There are strict prohibitions regarding endorsement of membership drives or fundraising - these limitations should be explained to the ABA in a letter detailing what support the NAVSTA can and will provide.

22.  In recognition of the role of spouse clubs to individual well-being and unit morale, they are afforded special status as non-Federal entities.  The CO can extend support to local clubs within the limits of command resources and propriety.  Such support includes:  use of military facilities for club meetings, assistance in fund-raising, use of office equipment on a not-to-interfere basis, and assistance in publicizing the activities of clubs.  In this scenario, it would be permissible to use the Officer's Club for the event, to allow this fund-raising auction, and to allow use of some Admin Office resources (but not telephones), on a not-to-interfere basis.  As to the raffle; the JER was recently amended to allow gambling onboard the military installation for the benefit of dependent groups and their welfare funds.  HOWEVER, such activities must still be legal under local law and SECNAV must approve the practice.  To date, SECNAV has not.  So, the old gambling rule is in effect - the raffle is not permissible.

23.  The CO may allow this fund-raising, so long as properly controlled.  The CO may allow fund-raising programs which are purely local in nature and of community-wide interest and benefit.  Any such support given to this youth activity fund drive must be afforded any other similarly situated organization that later requests such assistance.  The CO will want to tailor the support so it will not interfere with mission performance and remain non-coercive (e.g., no solicitation in work spaces, instead a table is set up outside the base library, etc.).

24.  Colonel Crash must decline the offer.  These travel benefits are "gifts" from "prohibited sources."  There appear to be no suitable gift exceptions, and because of the significant appearance problem of federal employees flying in First Class, especially in uniform, the JER and JFTR's expressly prohibit an upgrade under these circumstances.

25.  The general rule is that any Frequent Flyer Miles accumulated through official travel belong to the federal government and may not be utilized for personal use.  A recent change to the JFTR's now allows Frequent Flyer Miles gained through official travel to be used in upgrading seat assignments to business class, but not First Class.  So, again, the Colonel is out of luck.

26.  Colonel Crash may accept the ticket, but once again the Standards of Conduct prohibit him from keeping it for his personal use.  It must be turned over to the government.  If Colonel Crash had voluntarily relinquished his seat and received the complimentary ticket (assuming he would not be UA or the delay does not interfere with his mission), then he could keep the ticket for his personal use (although any additional time delay could not be included on his travel claim).

27.  This scenario illustrates the Gambling prohibition.  Even if the proceeds are going to a good cause, the JER prohibits gambling while on federal property.  Calling this type of activity anything other than gambling (e.g., "it's not gambling, but a game of skill") fails the reasonableness test.

28.   We do not have enough information here to tell whether Admiral Black should accept Blockheeds' offer.  The Admiral should be referred to an Ethics Counselor for a formal opinion, based upon full disclosure of what federal responsibilities the Admiral has recently performed and what the job at Blockheed will entail.

29.  Master Chief Elder may not "participate in partisan management, campaigns, or conventions."  DoD Directive 1344.10, Section D.1.B(3).  However, Civil Servant Elder could attend the convention as 5. C.F.R. 734.204 specifically allows participation "in a political convention, rally, or other political gathering."

30.  As set forth in SECDEF WASHINGTON DC 222009Z FEB 96, it would be improper for CO NAVSTA NY to allow Mayor Miller the opportunity for a political photo shoot and rally onboard the installation.  Mayor Miller may be granted the same access to the base as any other visitor.  However, he would need to be informed that while onboard NAVSTA, all political activities and media events are prohibited.






