
U N C L A S S I F I E D

31 March 1999
From:
PIO, USN, 

To:
Commanding Officer, <YOUR COMMAND>

Via:
Executive Officer, <YOUR COMMAND>

Subj:
PRELIMINARY INQUIRY SURROUNDING THE CIRCUMSTANCES INVOLVING RATE FIRST MI. LAST, USN, ***-**-****

Here is the first "Par Num Def" that I have designed to "number" your references; DO NOT DELETE OR "ADJUST" (doing so will cause your refs to be numbered incorrectly).

I have also created one that "numbers" the enclosures and one that "numbers" your paragraphs.

If you turn Word Perfect's "REVEAL CODES" on, you will see them after the "Ref:", after the "Encl:", and just before the wording in paragraph number "1".

DO NOT WORRY, THIS COMMENT WILL NOT PRINTOUT WHEN YOU PRINT YOUR DOCUMENT.Ref:
seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 (a)
(include any applicable directives/instructions covering PIOs for NJP offenses

Encl:
seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 (1)
<appointing letter>


(2)
NAVPERS 1626/7 Report and Disposition of Offense(s) ICO RATE Last name


(3)
Suspect's Rights and Acknowledgement/Statement ICO RATE Last name


(4)
Witness Statement by RATE NAME (FIRST MI LAST) of ** *** 94


(5)
Chain of command comments and recommendations ICO RATE Last name


PRELIMINARY STATEMENT
1.seq level1 \h \r0   I have contacted all suspects and advised them of their Article 31(b) rights and explained the Report and Disposition of Offense(s) (NAVPERS 1626/7).  I have interviewed those witnesses whom I felt could best provide me with accurate accounts of the incident at (ENTER NAME OR LOCATION, BE EXACT).  (PUT THE FOLLOWING STATEMENT IN IF THERE WERE PEOPLE YOU DID NOT INTERVIEW, ALWAYS EXPLAIN EITHER HERE OR ELSE WHERE WHY YOU DID NOT.) 

2.  I encountered no difficulties in completing this Preliminary Inquiry.  (OR ENTER IN THIS PARAGRAPH ANY DIFFICULTIES YOU DID ENNCOUNTER WHILE CONDUCTING YOUR INVESTIGATION.)

3.  (PUT THE FOLLOWING RATE LAST NAME choose not to waive his right to remain silent and requested legal counsel.  I obtained from LN1 ****** the Defense Service Network phone number for the Naval Legal Service office at [Location] and provided it to RATE LAST NAME.  I told RATE LAST NAME to inform LN1 **** once he had made contact with his legal counsel.

4.
I interviewed the following personnel during the course of this investigation:


a.
Rate/Name, <command and workcenter>


b.
Rate/Name, <command and workcenter>


c.
Rate/Name, <command and workcenter>


FINDINGS OF FACT
New "Par Num Def" so the paragraphs under this new area will start with "1".  If I had not put this new "Par Num Def" in, your first paragraph under this new area would be number "5" since the last paragraph above was number "4".

1.seq level1 \h \r0   To substantiate the charge against RATE LAST NAME for Violation of the Uniform Code of Military Justice, Article 91, Disobeying a Petty Officer I had to prove the following elements were present:


a.
That the accused was an enlisted member.  The accused is an E-4, element proven.


b.
That the accused received a certain lawful order from a certain petty officer, that the accused then knew that the person giving the order was a petty officer, that the accused had a duty to obey the order, and that the accused willfully disobeyed the order.



(1)
The accused proved all four elements were present when he wrote the following in his written hand, sworn statement to me at R Site on 18 Oct 94, see enclosure (*): "P.O. *** did ask me if I had my I.D.  I said yes I do.  She than said give me your I.D.  I asked what did I do.  She asked again for me to give her my I.D. and I gave it to her."  The accused should have surrendered the I.D. when first asked.  All of this took place behind LOCATION between the hours of 2314 and 2330.



(2)
RATE NAME (FIRST MI LAST's) witness statement, enclosure (*), states Rate/Name put handcuffs on RATE LAST NAME.  At that time the paddy wagon came and RATE LAST NAME was put inside.  I would like to state that RATE LAST NAME was very cooperative during the whole ordeal.  RATE AND LAST NAME and RATE AND LAST NAME started back down to the pavilion and security stopped them and asked.

2.seq level1 \h \r0 

seq level2 \h \r0   To substantiate the charge against Rate LAST NAME for Violation of the Uniform Code of Military Justice, Article 91, Disobeying a Petty Officer I had to prove the following elements were present:


a.
That the accused was an enlisted member.  The accused is an E-5, element proven.


b.
That the accused received a certain lawful order from a certain petty officer, that the accused then knew that the person giving the order was a petty officer, that the accused had a duty to obey the order, and that the accused willfully disobeyed the order.



(1)
On page 2 of the Incident/Complaint Report (OPNAV 5527/1), included with enclosure (1), it is reported that Petty Officer ***** instructed the accused (Rate ********) to "stand against the vehicle and remain silent which he refused to comply.  ***** repeated her instructions and ********(LAST NAME ALL CAPS) finally obeyed."  The accused should have obeyed the order the first time.  All of this took place behind BEQ-13 in the Pavilion area between the hours of 2314 and 2330.




(a)
I interviewed Rate ****** and Rate *****, NSF Security, on 19 Oct 94, at 0800 and 0830 respectively in the office of the Assistant Security Officer at NSF Security.  She corroborated the statement on page 2 of the Incident/Complaint Report (OPNAV 5527/1), enclosure (1) which I just quoted in paragraph 2b(1) above.




(b)
Based on this evidence, I believe the required elements were present to substantiate a charge against Rate ******** for violation of UCMJ Article 91, Disobeying a Petty Officer.



(2)seq level3 \h \r0 
While I do have witness statements from Rate First MI. Last and Rate First MI. Last, enclosures (*) and (*) respectively, they do not shed any light on this charge as they were out of hearing distance during the time frame the actual order was given to Rate ********.

3.seq level1 \h \r0 

seq level2 \h \r0   To substantiate the charge against Rate ******** for Violation of the Uniform Code of Military Justice, Article 134, Drunk and 

Disorderly I had to prove the following elements were present:


a.
That the accused was drunk and disorderly.



(1)
I talked to CMC *********, NAVCOMTELSTA CDO on 5 Oct 94, regarding Rate ******** level of intoxication when Rate ******** was released into CMC *********'s custody at 0113, 6 Oct 94.  Chief ********* stated that while he did smell an order of alcohol about Rate ********' breath, Chief ********* did not think Rate ******** to be drunk.  Enclosure (5) is a copy of the Official NAVCOMTELSTA Station Journal documenting Chief *********'s observation/opinion.


b.seq level2 \h \r0 
Since no test were ran to determine level of intoxication I do not find there to be sufficient evidence to substantiate the charge of drunk and disorderly.  However, a UCMJ Article 134 charge for Disorderly Conduct could be substantiated.

4.seq level1 \h \r0   To substantiate the charge against Rate ******* for Violation of the Uniform Code of Military Justice, Article 91, Disobeying a Petty Officer I had to prove the following elements were present:


a.
That the accused was an enlisted member.  The accused is an E-4, element proven.


b.
That the accused received a certain lawful order from a certain petty officer, that the accused then knew that the person giving the order was a petty officer, that the accused had a duty to obey the order, and that the accused willfully disobeyed the order.



(1)
In his typed, sworn statement to me at R Site on 18 Oct 94, see enclosure (*)Rate ******* said that Petty Officer ***** asked him to surrender his I.D. card. Rate ******* stated he did not surrender his I.D. card to Petty Officer ***** because he did not have it on him.



(2)
Article 4620150 of the Naval Military Personnel Manual, IDENTIFICATION CARDS FOR MEMBERS ON ACTIVE DUTY, states ...."This card is the property of the United States, and must be carried by all officers and enlisted members on extended active duty at all times.  If required by proper military authority, it shall be surrendered for identification or investigation....."



(3)
Rate ******* proved the four elements in his typed statement.

5.seq level1 \h \r0 

seq level2 \h \r0   To substantiate the charge against Rate ******* for Violation of the Uniform Code of Military Justice, Article 128, Simple Assault I had to prove the following elements were present:


a.
That the accused attempted or offered to do bodily harm to a certain person.



(1)
The Manual for Courts-Martial, 1984, defines assault as an attempt or offer with unlawful force or violence to do bodily harm to another, whether or not the attempt or offer is consummated.  It must be done without legal justification or excuse and without the lawful consent of the person affected.  "Bodily harm" means any offensive touching of another, however slight.




(a)
An "attempt" type assault requires a specific intent to inflict bodily harm, and an overt act--that is , an act that amounts to more than mere preparation and apparently tends to effect the intended bodily harm.





(1
An example of an attempted assault would be if Doe swings a fist at Roe's head intending to hit "B" but misses, "A" has committed an attempt type assault.



(2)seq level3 \h \r0 

seq level4 \h \r0 
My investigation revealed that between 2325 and 2330 civilian police, ***** ****, attempted to apprehend RATE *******.  He did this by grabbing RATE *******'s arm, enclosures (*), (*), and (*) refer.  When xxxxxx did this, RATE ******* jerked his arm free from ROPO-6's grasp, again enclosures (*), (*), and (*) refer.  Airman ******** (NSF Security Patrolman) told me during our interview at NSF Security, on 19 October that he was not sure but he believed RATE ******* may have pushed xxxxxx while trying to free himself from ROPO-6's grasp.  Airman ****** further stated that once RATE ******* had broken xxxxxx grasp RATE ******* stood facing xxxxxx with his (*******) right hand down by his right side, balled into a fist.



(3)
At no time during my investigation did anyone state seeing RATE ******* grab or hit, or attempt to grab or hit, xxxxxx.


b.seq level2 \h \r0 
That the attempt or offer was done with unlawful force or violence.


c.
I found no evidence to support either of the required elements for simple assault.

6.seq level1 \h \r0   To substantiate the charge against RATE ******* for Violation of the Uniform Code of Military Justice, Article 134, Drunk and disorderly I had to prove the following elements were present:


a.
That the accused was drunk and disorderly. 



(1)
RATE ******* admitted to me he had mixed and consumed four drinks between 1800 and 2300 on 5 October which consisted of "E&J" (an 80 proof liquor) and coke, his statement corroborates this, enclosure (*) refers.  He stated he had no other drinks.  None of the other personnel I interviewed could prove or disprove this number.



(2)
While it is true that RATE ******* had been drinking alcoholic beverages, I do not find there to be sufficient evidence to substantiate the charge of drunk and disorderly.  My finding is based solely on the evidence presented to me by U.S. Navy personnel as I have not spoken to the civilian police who maintained custody of RATE *******.  I do not know if they ran any test to determine RATE *******'s Blood Alcohol Content level.



(3)
A UCMJ Article 134 charge for Disorderly Conduct could be filed and can be substantiated.


OPINIONS
1.seq level1 \h \r0 

seq level2 \h \r0 
This entire incident was a demonstration of poor judgement on the part of RATE ********, RATE ******, and RATE *******.  It is my belief this investigation would never have occurred had the individuals involved promptly complied with everything Security asked of them once Security arrived on the scene.  Whether the three individuals felt it was right or wrong for Security to be telling them to turn down the music and present I.D. cards, Security was the authority on the scene.  There are two messages we need to get out to our Sailors and ensure they understand them:


a.
Our Sailors are in a loose, loose situation any time they fail to strictly follow the orders of law enforcement personnel.  If individuals feel they have been wronged by law enforcement personnel, let them first comply with whatever it is the law enforcement personnel is ordering, then later report the incident up their chain-of-command and let us intervene in their behalf if we deem it necessary.


b.
As stated in the Naval Military Personnel Manual, the military I.D. card "must be carried by all officers and enlisted members on extended active duty at all times.  If required by proper military authority, it shall be surrendered for identification or investigation....."  I even carry mine while PT'ing, I carry it just above my left ankle in side my sock.

2.seq level1 \h \r0 
Every individual I interviewed felt the rules against loud noise is heavily weighted in the favor of day working personnel.  These individuals mentioned having called Security in the past on a Saturday or Sunday complaining of not being able to sleep after a mid due to loud noise/music only to have the music continue.  They feel the 2200 loud music rule should apply 24 hours a day.

3.  My interviews with the suspects and witnesses, who were a part of the group at the Pavilion on 5 October, left me with an underlying impression all felt this whole ordeal may have been racially motivated.  I can not reference you a fact to support this opinion because no one said the magic word "racial".  This impression is deduced from the undertone of their voice and "reading between the lines" of what was being said.  Things like, "other people have gatherings down here where the music is way too loud and Security never does any thing to them, why are they picking on us", and "If we were playing a country song you wouldn't be here".

RECOMMENDATIONS
1.  As to the charge against RATE ****** for Violation of the Uniform Code of Military Justice, Article 91, Disobeying a Petty Officer I recommend it be handled at XOI.


a.
RATE ******'s Department states he has a history of minor and major offenses and recommends NJP with reduction in rate, 15 days restriction, and 15 days extra duty, enclosure (6) refers.


b.
My investigation showed RATE ****** to be the "more docile" of the three suspects.  While it may be true that RATE ****** has had problems in the past, this particular incident does not fall in the RIR and 15/15 category.  He does need to be reminded that he is in the military and will be held accountable for all negative actions.

2.seq level1 \h \r0   As to the charge against RATE ******** for Violation of the Uniform Code of Military Justice, Article 91, Disobeying a Petty Officer I recommend it also be handled at XOI.


a.
RATE *******'s Department states he is a mature individual and a top performer with an impressive service jacket.  The department recommends XOI, enclosure (*) refers.

3.seq level1 \h \r0   As to the charge against RATE ******** for Violation of the Uniform Code of Military Justice, Article 134, Drunk and Disorderly I do not find there to be sufficient evidence to substantiate the charge of drunk and disorderly.  However as stated earlier, a UCMJ Article 134 charge for Disorderly Conduct could be substantiated.

4.
As to the charges against RATE *******, I recommend the command allow the civilian police to retain jurisdiction over the incident since the majority of the charges stemmed from his actions after xxxxxx arrived on the scene.


a.
RATE *******'s department states his performance has been outstanding and is recommending that the charges be disposed of in the civilian court, enclosure (*) refers.  RATE ******* told me during his interview he was willing to let B.I.O.T. dispose of the case.


b.
I attempted to interview the civilian police on 19 October but they were not available due to court appearances.  I will interview them if it is decided that NJP proceedings will be used to dispose of RATE *******'s charges.



PIO SIGNATURE
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