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CHAPTER ONE:

GENERAL ADMINISTRATION

1‑1  IMPLEMENTATION OF RULES.  These Rules of Practice and Procedure implement and supplement the Courts of Criminal Appeals Rules of Practice and Procedure set forth in 44 M.J. XLVII-LXIV [hereinafter CCA Rules], and those provisions of the Manual for Courts-Martial, United States (2000 ed.), which apply to the operations of the Court.  See CCA Rule 26.

1-2  SCOPE AND APPLICATION OF RULES 


a.  Application and Scope.  The procedures contained within these Rules apply to all appellate military judges, the Court staff, and all members of the bar of the Court.  The Rules are promulgated by the Chief Judge and may be waived in the Chief Judge's discretion.  During the review of a specific case pursuant to the Court's statutory responsibilities, a panel may, in its discretion, waive the application of a particular rule.  The Court will notify the parties in the event of a waiver. See CCA Rules 25 and 26.


b.  Suggested Changes, General Waiver Requests, and Questions.  Suggested changes to these Rules and requests for a general waiver of any provision will be forwarded to the Chief Judge through the CLERK OF COURT.  Questions regarding the Rules will be addressed to the CLERK OF COURT. 

1-3 
ADMINISTRATIVE MATTERS 


a.  Court Hours.  The Court's business hours are from 0800 to 1630 on weekdays, except holidays, or when secured by direction of the Chief Judge.  The Court's chambers may be closed during en banc deliberations, or, for other matters when the Chief Judge so directs.


b.  Restricted Areas.  Sensitive materials and conversations about pending cases are easily seen and heard while in the chambers of the Court.  To preserve the confidentiality of Court communications, visitor access to the Court's chambers is restricted to the reception area in the front foyer except on invitation.  Visitors, including counsel, desiring to see judges or commissioners about any matter shall make this desire known to the Docket Clerk, or, in his/her absence, to a panel secretary or the Clerk of Court.
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c.  Requests to Examine Records of Trial and Other Official

Documents.  Requests by appellate counsel to examine unclassified

original records of trial and other UNSEALED official documents

(unprotected by judicial privilege) shall be made to the RESPONSIBLE PANEL SECRETARY.  REQUESTS TO VIEW SEALED PORTIONS OF A RECORD SHALL BE SUBMITTED BY MOTION.  Examination shall be accomplished in the reception area of the Court's chambers.  Removal of records of trial from the Court's chambers is discouraged.  If removal is considered necessary, approval of the senior judge of the panel to which the case is assigned, or his/her designee, is required.  Records of trial shall be logged out for no more than one work day.  


d.  Requests for Information.  All requests for information

on the status of cases FROM WITHIN THE OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY, OR FROM A PARTY TO THE CASE OR COUNSEL REPRESENTING A PARTY TO THE CASE, shall be referred to the Clerk of Court.  Press inquiries and other inquiries from outside the Office of the Judge Advocate General of the Navy shall comply with the provisions of the Freedom of Information Act and will be directed to the Assistant Judge Advocate General (Military Justice) of the Navy or the Public Affairs Office of the Judge Advocate General of the Navy.


     e.  Cases Before the United States Court of Appeals for the Armed Forces or other Court.  Appellate counsel shall promptly inform the Court if a case that is presently before the Court is also being heard by the United States Court of Appeals for the Armed Forces [CAAF] or other Court. 

1‑4  SEAL OF THE COURT.  The official impression seal of the

Court is used on decisions and orders of the Court and on other

official documents and records which are executed and issued by

the Clerk of Court.  The seal operates to authenticate documents as official documents of the United States Navy-Marine Corps Court of Criminal Appeals.  The Clerk of Court is the custodian of the seal of the Court.

1-5  DOCKETING CASES.  THE NAVY-MARINE CORPS APPELLATE REVIEW ACTIVITY (NAMARA) IS RESPONSIBLE FOR ENSURING THAT RECORDS OF TRIAL (ORIGINAL AND TWO COPIES) REFERRED TO THE COURT UNDER ARTICLES 66 or 69, UCMJ, ARE COMPLETE RECORDS OF THE PROCEEDINGS PREPARED IN ACCORDANCE WITH ARTICLE 54, UCMJ, AND R.C.M. 1103-1104.  NAMARA WILL NOT REFER TO THE COURT, AND THE COURT WILL NOT DOCKET, ANY CASE IN WHICH THE RECORD OF TRIAL IS NOT A COMPLETE RECORD OF THE PROCEEDINGS IN THAT CASE.
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CHAPTER TWO:

COURT COMPOSITION

2‑1  APPELLATE MILITARY JUDGES


a.  Assignment to the Court.  The Judge Advocate General of the Navy certifies each judge as an appellate military judge of the United States Navy‑Marine Corps Court of Criminal Appeals.


b.  Panel Assignments.  The Chief Judge determines the

number of Court panels and designates the fixed or rotating panels on which each appellate judge will serve.  

     c.  Designation of Senior Judges.  The Chief Judge designates senior judges.  A senior judge ordinarily presides over a designated panel of the Court and is responsible for performing the administrative duties necessary for the conduct of the panel in completing its statutory responsibilities and for maintaining official liaison between that panel and the Chief Judge. 


d.  Oath or Affirmation.  Prior to performing duties as an appellate military judge, an oath OR AFFIRMATION must be administered.  The following oath OR AFFIRMATION will be administered by the Judge Advocate General of the Navy, Chief Judge, or another representative of the Judge Advocate General:


I,______________________, having been appointed (the Chief judge) (or) (an appellate military judge), United States Navy‑Marine Corps Court of Criminal Appeals, do solemnly (swear)(affirm) that I take this obligation freely, without any mental reservation or purpose of evasion; that I will faithfully and impartially administer justice and, to the best of my ability and understanding, I will well and faithfully perform all the duties incumbent upon me as an appellate military judge, in accordance with the Constitution of the United States and the Uniform Code of Military Justice, (so help me God).

2-2  SUPPORTING PERSONNEL


a.  Chief Commissioner.  SERVES AS THE CHIEF JUDGE'S ACTION OFFICER AND THE COURT'S POINT-OF-CONTACT FOR A VARIETY OF MILITARY ADMINISTRATIVE DUTIES.  MONITORS THE ACTIVITY OF CAAF 
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AND PREPARES SUMMARIES OF CAAF OPINIONS AT THEIR RELEASE.  SERVES 

AS COMMISSIONER FOR TWO OR MORE PANELS OF THE COURT, TO INCLUDE THE PANEL DESIGNATED TO REVIEW CASES INVOLVING CLASSIFIED MATERIALS.  AS A PANEL COMMISSIONER, RESEARCHES, WRITES, AND EDITS (PROOFREAD, CITE‑CHECK, SHEPARDIZE) ORDERS AND DECISIONS FOR THE JUDGES OF THE ASSIGNED PANELS; COORDINATES ORAL ARGUMENTS; SERVES AS CRIER OF THE COURT DURING ORAL ARGUMENTS; AND, UPDATES THE COURT'S WEBSITE BY DIGESTING THE OPINIONS OF THE ASSIGNED PANELS.  ASSISTS THE CLERK OF COURT AS REQUIRED.  IN THE ABSENCE OF THE CHIEF COMMISSIONER, THE NEXT SENIOR COMMISSIONER IN RANK WILL SERVE AS ACTING CHIEF COMMISSIONER.


b.  Commissioners.  RESEARCH, WRITE, AND EDIT (PROOFREAD, CITE‑CHECK, SHEPARDIZE) ORDERS AND DECISIONS FOR THE JUDGES OF THE ASSIGNED PANELS; COORDINATE ORAL ARGUMENTS; SERVE AS CRIER OF THE COURT DURING ORAL ARGUMENTS; AND, UPDATE THE COURT'S WEBSITE BY DIGESTING THE OPINIONS OF THE ASSIGNED PANELS. HOLD VARIOUS MILITARY COLLATERAL DUTIES.  ASSIST THE CHIEF COMMISSIONER AND CLERK OF COURT AS REQUIRED.


c.  Clerk of Court.  THE CLERK OF COURT SUPERVISES THE DAY-TO-DAY OPERATIONS OF THE COURT, IMPLEMENTS THE POLICIES AND PROCEDURES OF THE COURT, ISSUES AND AUTHENTICATES ALL COURT ORDERS AND DECISIONS, AND MANAGES THE NAUTILUS CASE-TRACKING DATABASE ON BEHALF OF THE COURT.  THE CLERK OF COURT IS THE SUPERVISOR OF THE LEAD LEGAL ASSISTANT, PANEL SECRETARIES AND DOCKET CLERK.  THE CLERK OF COURT IS THE POINT-OF-CONTACT FOR ALL INQUIRIES REGARDING RECORDS OF TRIAL, COURT ORDERS, AND DECISIONS.  


d.  LEAD LEGAL ASSISTANT.  ASSISTS THE CLERK OF COURT AND PERFORMS PANEL SECRETARIAL DUTIES FOR TWO OR MORE PANELS OF THE COURT.  SERVES AS ACTING CLERK OF COURT IN THE ABSENCE OF THE CLERK OF COURT.


e.  Panel Secretaries.  Panel secretaries classify, prioritize, monitor, and administer all cases assigned to their respective panels.  They retrieve records for attachment of filings submitted to the panel, ensure that all filings are filed in a timely manner, and check for overdue filings from counsel, taking corrective action when necessary.   Additionally, the panel secretaries generate the drafts and final forms of the Court's orders and decisions on all cases decided by their respective panel.

2-2


f.  Docket Clerk.  RECEIVES AND ACCEPTS CUSTODY OF RECORDS OF TRIAL FORWARDED TO THE COURT BY NAMARA.  DOCKETS CASES, ENTERING PERTINENT DATA ON THE ORIGINAL RECORDS OF TRIAL AND INTO 

THE "NAUTILUS" COMPUTERIZED CASE TRACKING SYSTEM.  ASSIGNS CASES TO ONE OF THE COURT'S PANELS AND DELIVERS RECORDS OF TRIAL TO THE APPELLATE DEFENSE AND GOVERNMENT DIVISIONS.  DISTRIBUTES HARD COPY AND ELECTRONIC VERSIONS OF COURT DECISIONS, AS SET FORTH ON APPLICABLE DISTRIBUTION LISTS.  ENSURES THAT A COPY OF EACH DECISION OF THE COURT IS PROPERLY MAINTAINED IN THE COURT'S CENTRAL FILES.  SERVES AS PRIMARY RECEPTIONIST FOR VISITORS TO THE COURT'S CHAMBERS AND IS RESPONSIBLE FOR RECEIVING INCOMING TELEPHONE CALLS.  DISTRIBUTES THE COURT'S INCOMING AND OUTGOING MAIL AND FACSIMILE TRANSMISSIONS.

2-3  CONDUCT OF COURT PERSONNEL.  Personnel of the Court will maintain confidentiality of the Court's proceedings and avoid favoritism or the appearance of favoritism toward any party or counsel.  The Chief Judge, senior judges, CLERK OF COURT, and Chief Commissioner are responsible for informing reservists and employees, including interns and temporary employees, of these obligations.
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CHAPTER THREE:

ADMISSION TO PRACTICE

3‑1  PROFESSIONAL QUALIFICATIONS.  COUNSEL IN ANY CASE BEFORE THIS COURT SHALL BE A member in good standing of the bar of a Federal Court, the highest court of a State, or ANOTHER bar recognized by this Court.  ADDITIONALLY, military counsel IN ANY CASE BEFORE THIS COURT SHALL BE CERTIFIED AND SWORN in accordance with Articles 27(b)(1) and 42(a), UCMJ, respectively.  See CCA Rule 8.

3‑2  ADMINISTRATIVE REQUIREMENTS


a.  Admission to the Court's Bar  


    (1) ACTIVE DUTY NAVY AND MARINE CORPS JUDGE ADVOCATES CERTIFIED AND SWORN IN ACCORDANCE WITH ARTICLES and 27(b)(1) and 42(a), UCMJ, NEED TO REQUEST ADMISSION TO THE COURT'S BAR FROM THE CLERK OF COURT, BUT NEED NOT FILE AN APPLICATION FOR ADMISSION (Appendix A).  COUNSEL MUST TAKE AN OATH OR AFFIRMATION PRIOR TO ADMISSION.


    (2) RESERVE NAVY AND MARINE CORPS JUDGE ADVOCATES ASSIGNED TO A RESERVE UNIT SUPPORTING EITHER THE APPELLATE DEFENSE DIVISION OR THE APPELLATE GOVERNMENT DIVISION of NAMARA NEED TO REQUEST ADMISSION TO THE COURT'S BAR FROM THE CLERK OF COURT, BUT NEED NOT FILE AN APPLICATION FOR ADMISSION (Appendix A).  COUNSEL MUST TAKE AN OATH OR AFFIRMATION PRIOR TO ADMISSION.


    (3) ALL OTHER COUNSEL MUST COMPLETE AND FILE AN APPLICATION FOR ADMISSION (Appendix A) WITH THE CLERK OF COURT.  ALONG WITH THE COMPLETED APPLICATION, APPLICANTS MUST SUBMIT PROOF OF GOOD STANDING IN A QUALIFYING BAR DATED WITHIN ONE YEAR OF THE APPLICATION.


b.  Application.  AN ELECTRONIC COPY OF THE APPLICATION FOR ADMISSION (Appendix A) APPEARS, ALONG WITH THESE RULES, ON THE COURT'S WEBSITE.  {www.jag.navy.mil; CLICK ON THE COURT'S SYMBOL AT THE BOTTOM OF THE PAGE, THEN ON COURT RULES, THEN ON NMCCA RULES OF COURT, THEN ON NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS RULES OF PRACTICE AND PROCEDURE}  UPON REQUEST, THE CLERK OF COURT WILL SEND CIVILIAN COUNSEL A COPY OF THE APPLICATION WITH APPROPRIATE INSTRUCTIONE AND A COPY OF THE COURT'S RULES.  
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3‑3  ADMISSION PROCEDURES


a.  Motions for Admission to the Bar.  ADMISSION IS GRANTED UPON CONFIRMATION OF QUALIFICATIONS FOR ACTIVE DUTY NAVY AND MARINE CORPS JUDGE ADVOCATES, AND RESERVE NAVY AND MARINE CORPS JUDGE ADVOCATES ASSIGNED TO A RESERVE UNIT SUPPORTING EITHER THE APPELLATE DEFENSE DIVISION OR THE APPELLATE GOVERNMENT DIVISION OF NAMARA.  ADMISSION IS GRANTED TO ALL OTHER QUALIFIED COUNSEL UPON RECEIPT AND REVIEW OF THE APPLICATION FOR ADMISSION.  Applications should be mailed to:



Clerk of Court



U.S. Navy-Marine Corps Court of Criminal Appeals



716 Sicard Street SE, Suite 1000



Washington Navy Yard D.C. 20374-5047


b.  Fee.  There is no fee for admission to the Bar.


c.  Oath or Affirmation.  THE CHIEF JUDGE, A SENIOR JUDGE, THE CHIEF COMMISSIONER, OR THE CLERK OF COURT WILL ADMINISTER THE BELOW OATH OR AFFIRMATION TO ACTIVE DUTY AND RESERVE NAVY AND MARINE CORPS APPELLATE COUNSEL, DETAILED IN ACCORDANCE WITH ARTICLE 70(a), UCMJ.  IN THE CASE OF ALL OTHER ACTIVE DUTY NAVY AND MARINE CORPS JUDGE ADVOCATES, IN ADDITION TO THE ABOVE OFFICIALS, THE APPLICANT MY SUBSCRIBE AND TAKE THE OATH OR AFFIRMATION BEFORE HIS/HER COMMANDING OFFICER OR STAFF JUDGE ADVOCATE.  ALL OTHER COUNSEL WILL SUBSCRIBE THE BELOW OATH OR AFFIRMATION UPON REQUEST OF THE CLERK OF COURT.

I, . . . , do solemnly (swear) (affirm) that I will support the Constitution of the United States, and that I will conduct myself as an attorney and counselor of this Court uprightly and according to law.


d.  Register.  The Clerk of Court will maintain a Roll of Attorneys listing those admitted to practice before the Court.


e.  Certificate of Admission.  Upon ADMISSION, the Clerk of Court shall ISSUE a Certificate of Admission.

3-4  CONDUCT OF COUNSEL.  COUNSEL APPEARING BEFORE THE COURT SHALL CONDUCT THEMSELVES IN ACCORDANCE WITH JAGINST 5803.1 (Series), Professional Conduct of Attorneys Practicing Under the
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Supervision of the Judge Advocate General.  IN ADDITION TO EXERCISING ITS INHERENT POWER TO REGULATE COUNSEL APPEARING BEFORE IT, THE COURT MAY REFER ALLEGATIONS OF PROFESSIONAL MISCONDUCT TO THE JUDGE ADVOCATE GENERAL FOR INVESTIGATION AND APPROPRIATE ACTION.  NO COUNSEL MAY APPEAR BEFORE THE COURT WHILE SUSPENDED FROM PRACTICE BY THE JUDGE ADVOCATE GENERAL.  See CCA Rules 8(d) and 9. 

3-5  ENTRY OF APPEARANCE OF COUNSEL.  


a.  DETAILED APPELLATE MILITARY COUNSEL.  FOR ACTIVE DUTY JUDGE ADVOCATES ASSIGNED TO THE APPELLATE DEFENSE OR APPELLATE GOVERNMENT DIVISIONS OF NAMARA AND RESERVE JUDGE ADVOCATES ASSIGNED TO UNITS SUPPORTING EITHER OF THOSE DIVISIONS, entry of counsel's name into the Nautilus database file for a case constitutes a Notice of Appearance.


b.  OTHER COUNSEL.  ALL OTHER COUNSEL REPRESENTING A PARTY IN INTEREST MUST FILE A WRITTEN NOTICE OF APPEARANCE WITH THE CLERK OF COURT THAT CONTAINS COUNSEL'S NAME, MAILING ADDRESS, VOICE AND FAX PHONE NUMBER, BUSINESS EMAIL ADDRESS (OPTIONAL), AND A STATEMENT WHETHER COUNSEL IS A MEMBER OF THIS COURT'S BAR OR DESIRES TO APPEAR pro hac vice, IN WHICH CASE COUNSEL MUST DECLARE HIS/HER PROFESSIONAL QUALIFICATIONS IN THE NOTICE OF APPEARANCE.  See CCA Rule 13. 


c.  SIGNED PLEADINGS.  ADDITIONALLY, any filing relative to a case that contains the signature of counsel constitutes notice of appearance.  See CCA Rule 13. 

3-6  WITHDRAWAL OF COUNSEL.  As a general rule, any counsel who has entered an appearance in a case must request leave to withdraw by motion to the Court.  Such motion must indicate the reasons for withdrawal and, in the case of appellate defense counsel, the provisions that have been made for continued representation of the appellant (a copy shall be delivered or mailed to the appellant by his or her counsel).  However, IN NON-CAPITAL cases only, judge advocates are not required to file a motion to withdraw when the Director, Appellate Defense Division, or the Director, Appellate Government Division details new counsel within the division due to the routine reassignment or departure of the counsel who previously entered an appearance.  Replacement counsel shall file an entry of appearance.  See. Rule 3-5.
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CHAPTER FOUR:

APPELLATE FILINGS

4-1   GENERAL GUIDANCE

a.  Filing Times.  Extraordinary writ petitions and Government appeals should ordinarily be filed during the Court's business hours (See Rule 1-3a), but may be filed by fax ((202) 685-7690) or electronic mail to nmcca@jag.navy.mil outside business hours.  All other filings shall be filed with the Clerk of Court by 1500; filings received after 1500 will be stamped as received on the next Court business day.

b.  Filing Procedure.  Except for motions, writs, Government appeals, and en banc proceedings, the original of all filings shall be delivered to the Clerk of Court and an electronic copy of the filings concurrently filed on S:\\NAMARESE\GROUPS\Briefs of Counsel\.  Copies filed electronically will bear file names in the following format: 

200000123g   9902027g

200000048d   9900416d

Copies of subsequent electronic filings in the same case will bear file names in the following format:

200000123g1 (1st subsequent Government filing)

9902027d3 (3rd subsequent defense filing) 

Writs and Government appeals shall be filed in an original and two copies.  The filing of an electronic copy of writs and Government appeals is encouraged, but not required.  Motions shall be filed in an original and three copies.  En Banc proceedings require an original and nine copies.  All original filings shall certify that each real party in interest was served with a copy of that filing and, when required, that an electronic copy has also been filed.

c.  Form of Filings:  All filings shall be typed on plain, white, 8-1/2 x 11-inch paper with 1-inch margins.  Each filing shall include the case caption (including the case number and assigned panel).  See, e.g., Appendix B.  Case numbers will be in the following format:

200000123   200000048

9902027     9900416

Aside from the caption, the text will be double-spaced.  All pages except the first will be numbered.  The font for computer-generated filings is either Courier-12 or Times New Roman-12.  Filings shall be bound with a staple; binders or folders are not permitted.

d.  Citation Form.  Citation form for appellate filings shall conform to the style required by the U.S. Navy-Marine Corps Court of Criminal Appeals Rules for Uniform Citation (Appendix C), orders of the U.S. Court of Appeals for the Armed Forces and

the most recent edition of the Harvard University Press' A Uniform System of Citation [The Bluebook].  Where citation forms conflict, utilize those forms prescribed in the NMCCA Rules for Uniform Citation.


e.  Signatures.  Original filings will bear the signature of the counsel of record who is a member of this Court's Bar.  The name and grade, if any, of the person signing, together with the capacity in which such counsel signs will be included.  Civilian counsel must also include their address and phone number below the signature line of each filing.  This signature will constitute certification that the statements made in the filing or paper are true and correct to the best of the counsel's knowledge, information, or belief, and that the filing or paper is filed in good faith and not for the purpose of unnecessary delay.  Interns assigned to the Appellate Government or Defense Divisions may sign original filings below the signature of the counsel of record, with their typed name and the capacity as "Counsel under supervision."  The use of facsimile stamp signatures of counsel are not permitted on any filing or paper filed with the Court.  One counsel may sign a filing or paper "for" another counsel provided the following format is followed:

Typed name of Officer Signing    -   J.P. Jones

Typed Rank of Officer Signing    -   LT, JAGC, USNR

Capacity of Officer Signing      -   Appellate Defense Counsel

Signature For                    -   s/           For

Typed Name of Other Counsel      -   C.W. Nimitz

Typed rank of Other Counsel      -   LCDR, JAGC, USN

Capacity of Other Officer        -   Appellate Defense Counsel

f.  Noncompliance with Court Rules.  Failure to comply with Court rules may result in the return of the offered filing by the Clerk of Court.  Returned filings will not be attached to the record of trial, and do not serve to toll the filing deadline.

g.  Filings by attorneys not admitted.  If the counsel signing a filing or paper presented to the Clerk of Court for filing is not a member of the Bar of this Court, the filing or paper shall nonetheless be received as if such counsel were a member, provided that such counsel shall, within 30 calendar days of submission of the filing, as a prerequisite to continuing in the case as counsel of record, apply for admission to the Bar of this Court or move to appear pro hac vice.


h.  Filings Out-of-Time.  Any filing which is submitted out-of-time shall so indicate in the caption.  Except for motions for enlargement, a filing is out-of-time when it is made after the due date.  Motions for enlargements of time are out-of-time unless filed:


1) At least seven days before the due date to allow opposing counsel the opportunity to file a response (Cf. Rule 4-8b); or


2) At least one day before the due date, provided the motion states that opposing counsel does not object to the enlargement.

Motions for enlargements of time filed on the due date are out of time.  Filings which are not filed in accordance with this provision may be returned to the party by the Clerk of Court without attachment to the record of trial.

4-2    WAIVER AND WITHDRAWAL FROM APPELLATE REVIEW.  The appellant may file a withdrawal from appellate review at any time before the Court completes its review.  The Court will review such requests to ensure compliance with Rule for Courts-Martial 1110, Manual for Courts-Martial, United States (1998 ed.).  If the appeal is withdrawn, the Judge Advocate General shall forward the record to the appropriate authority for compliance with R.C.M. 1112.
4-3    ENTRY OF APPEARANCE OF COUNSEL.  Military and civilian counsel shall file a written notice of appearance with the Court. Any filing relative to a case which contains the signature of counsel constitutes notice of appearance.  Entry of a military counsel's name into the NAUTILUS database constitutes notice of appearance.

WITHDRAWAL OF COUNSEL.  As a general rule, any counsel who has entered an appearance in a case must request leave to withdraw by motion to the Court.  Such motion must indicate the reasons for withdrawal and, in the case of appellate defense counsel, the provisions that have been made for continued representation of appellant (a copy shall be delivered or mailed to appellant by his or her counsel).  However, judge advocates are not required to file a motion to withdraw when the Director, Appellate Defense Division, or the Director, Appellate Government Division details new counsel within the division due to the routine reassignment or departure of the counsel who previously entered an appearance.  Replacement counsel shall file an entry of appearance.  Cf. Rule 4-3.

4-4  ASSIGNMENTS OF ERROR AND ANSWERS


a.  Time Requirements.  Except when an enlargement of time for filing has been granted, an appellant's initial Assignment of Errors is due no later than 120 calendar days after the Clerk of Court has notified the Director, Appellate Defense Division, that the record of trial has been received.  Except as indicated below, the appellee's Answer must be filed within 30 calendar days after the appellant's brief and assignments of error is filed.  Answer to a Supplemental Assignment of Errors must be filed within 30 calendar days after the Supplemental Assignment of Errors is filed.  If the appellee's Answer to the initial Assignment of Errors was not previously filed, consolidation of the answers is encouraged and may constitute grounds for enlargement of time.


b.  Number of Copies.  Briefs and assignments of error, answers, replies and supplemental assignments of error shall be filed in an original and one copies.


c.  Format.  An Assignment of Errors on behalf of an appellant shall be filed as indicated in CCA Rule 15.  Any Assignment of Errors shall be included in a Brief on behalf of appellant substantially as illustrated in Attachment 2 to the CCA Rules.  Note two changes in the title section.  (1) Instead of "ASSIGNMENT OF ERRORS AND BRIEF ON BEHALF OF ACCUSED" use "BRIEF AND ASSIGNMENT OF ERRORS"; and (2) instead of "appointed by" use the words "convened by."  The Brief shall include:    



(1) A statement of the case setting forth a concise chronology, including the results of trial, the action of the convening authority, and any other pertinent information regarding the proceedings;



(2) A concise statement of the facts of the case material to the errors assigned, including specific page references to each relevant portion of the record of trial;



(3) A separate statement of each error assigned for review by the Court, accompanied by any additional facts material to the error asserted, the applicable standard of review, and a direct and concise argument as to each issue of fact or law presented, citing and quoting pertinent authorities and demonstrating with particularity why the error assigned is materially prejudicial to the substantial rights of the appellant or why relief is otherwise warranted; and



(4) The certificate of service on counsel for each opposing party, or appellant or petitioner not represented by counsel, and on counsel amicus curiae, if any.  When civilian and military counsel are associated in a case, the civilian counsel will be served separately and as soon as practicable, in addition to the required service on military counsel.  Such certificate of service shall be in the form illustrated in Attachment 2 to the CCA Rules.


d.  Appendix.  The brief of either party may include an appendix containing copies of unpublished opinions cited in the 

brief, and extracts of statutes, rules, or regulations pertinent to the assigned errors.


e.  Supplemental Assignments of Error.  Supplemental Assignments of Error may be filed only upon leave of the Court.


f.  Answers.  Answer briefs will follow the same format as an appellant's filing, responding separately to each assigned error.  Answers may adopt the appellant's or petitioner's summary of proceedings and statement of facts, may state additional facts, or may restate the facts as they appear from the appellee's or respondent's point of view. 


g.  Reply.  Appellant's counsel may file a reply brief within 14 calendar days after the filing of an answer brief on behalf of the Government.  Otherwise, any replies must be accompanied with a motion for leave to file.


h.  Length and Form.  Except by permission of the Court, principal briefs shall not exceed 50 pages and reply briefs shall not exceed 25 pages, exclusive of indexes and appendices.  Requests to file briefs in excess of specified limits will be granted only in the most extraordinary cases.


i.  Index and Table of Contents.  Briefs exceeding 25 pages, excluding appendices, will be preceded by an index and table of cases (alphabetically arranged), textbooks, periodicals, and 

statutes cited, with reference to the pages where cited.  The index will include all subheadings used in the brief.


j.  References.  All references to the record of trial shall include page numbers, exhibit designations, or allied document designations.

k.  Amicus Curiae Briefs.  Briefs of amicus curiae are authorized, but must be filed in accordance with Court rules and in the format discussed above.  Such briefs must indicate service on both appellant and the Government.

4-5  PETITIONS FOR EXTRAORDINARY RELIEF


a.  Filing the Petition.  Petitions for extraordinary relief, including the supporting brief, must be filed with the Clerk in an original and two copies.  The petition must include a certificate of service on each named respondent, each real party in interest, and the Director of the opposing Appellate Division. 


b.  Referral to the Court and Designation of Counsel



(1) When a petition is filed by or on behalf of an accused in active military service and the Court orders the Government to show cause or file an answer, the Clerk of Court will request the Judge Advocate General to designate appellate defense counsel to represent the accused.  Appellate Government counsel will represent the United States and any respondent officer or employee of the United States.



(2) When a petition is filed on behalf of the United States, the Clerk of Court will request the Judge Advocate General to designate appellate defense counsel to represent any accused who is a real party in interest.  The appellate defense counsel will represent pro forma, rather than appearing in the name of, any respondent military judge, convening authority, or other official from whom relief is sought.


c.  Action on the Petition  



(1) All writ petitions filed in the course of an on-going proceeding will be given priority consideration by the Court.  Initial action from the Court may dismiss or deny the petition, grant the petition, stay proceedings, or order the respondent to show cause and file an answer within the time specified.  The respondent need not file a response to a writ petition until ordered by the Court.



(2) If the Court orders a stay in the trial or other ongoing or prospective proceedings, the panel will cause copies of the "stay" order to be expeditiously delivered to NAMARA for immediate transmittal to the convening authority, military judge, and all counsel or unrepresented party involved.



(3) Likewise, and in view of the time limit for filing a writ appeal with the United States Court of Appeals for the Armed Forces, see CAAF Rule 19(e), the Clerk of Court will expedite delivery to NAMARA of copies of any order terminating a stay or finally disposing of a petition for extraordinary relief for immediate dissemination and distribution, including service on counsel and the parties.

4-6  PETITIONS FOR NEW TRIAL


  a.  New Trial Petition for Case Before the Court.  If a petition for new trial pursuant to Article 73, UCMJ, is received from the Judge Advocate General and the case is pending before the Court, the Clerk will forward the petition to the panel to which the case is assigned.  The Clerk will ensure that appellate counsel are notified of such receipt.  Counsel will file their answers, brief in support of petition, and reply brief within the limits set forth in CCA Rule 22.


 b.  New Trial Petition for Case not Before the Court.  If a petition for new trial is received on a case not pending before the Court of Criminal Appeals, the petition will be referred directly to the Judge Advocate General (Code 40).  

4-7   GOVERNMENT APPEALS


a.  Court Review.  On appeals by the United States, properly filed under Article 62, UCMJ, the Court may act only with respect to matters of law.


b.  Filing.  Only a representative of the Government

designated by the Judge Advocate General may file an appeal under Article 62, UCMJ, R.C.M. 908, and CCA Rule 21.  


c.  Processing  



(1) Upon filing the Article 62, UCMJ, appeal, the representative designated by the Judge Advocate General shall promptly deliver the original record to the Clerk of Court who will docket the case.  One copy of the appeal shall be forwarded to opposing counsel.  Except upon motion granted for good cause, the appellate Government counsel shall have 20 calendar days from the date the original record is deposited with the Court to file an appeal with supporting brief.  The appeal shall be docketed under the same title given to the action in the court-martial with the appellant and the United States denominated as the sole parties therein.


d.  Matters to be Included in the Appeal  



(1) The appeal shall be accompanied by a Brief on 

Behalf of the United States, which shall include:




(a) a statement of the issues appealed;




(b) a statement of the case setting forth a concise chronology, a statement of facts of the case material to the ruling appealed from, and any other pertinent information regarding the proceedings;




(c) a direct and concise argument showing why relief should be granted and including each issue and point of law presented, citing and quoting such authorities as are deemed pertinent;




(d) a statement showing good cause why the appeal was not filed within the time prescribed by CCA Rule 21, if applicable; 




(e) proof of service on the Director, Appellate Defense Division, and civilian appellate counsel for the accused, if any;




(f) an appendix containing a record of proceedings prepared in accordance with R.C.M. 908(b)(5), or, if the record 

has not been completed when the appeal is filed, a summary of the evidence (R.C.M. 908(b)(6)); and




(g) an appendix including a certificate of notice of appeal showing the date and time of the military judge's ruling and the date and time of service on the military judge.



(2) In the event the appeal and brief are filed without a verbatim record of proceedings, the appellant will file the original and one copy of the record as soon thereafter as possible.


e.  Answer.  Appellate defense counsel shall prepare an answer in the manner prescribed by CCA Rule 15 and shall file such answer within 20 calendar days after the Government's appeal and brief are filed with the Court.  A signed original and one additional copy of the Answer must be filed.  Enlargements of time are not favored.


f.  Applicability of Other Rules.  Except as indicated above, all other CCA Rules and provisions of these NMCCA Rules 

such as those pertaining to reply briefs, oral argument, en banc consideration, and reconsideration, apply.


g.  Action Following Decision.  After the Court has issued a decision, that decision along with the original record and any accompanying documents will be released to NAMARA (Promulgation), which will forward the decision to the Judge Advocate General for compliance with CCA Rule 18 and R.C.M. 908(c)(3).


h.  Withdrawal of Appeal.  If the Government elects to withdraw an appeal before the Court has issued a decision, appellate Government counsel shall file a motion to withdraw the appeal.  If the motion is granted, the original record shall be released to Director, Appellate Government Division for proper disposition.

4-8   MOTIONS

a.  Filing of Motions.  Each motion will state with particularity the relief sought, the grounds therefor, and the specific CCA Rule or NMCCA Rule that authorizes such relief.  Motions may be combined in the same document as other filings. Contents of the filing must be identified in the heading.  

b.  Response to Motions.  Opposition to a motion must be filed within 7 calendar days after receipt by the opposing party. The responding party may move for up to 30 calendar days enlargement of time to file a response.  Such a request must state good cause for with particularity.  The Court may, in its discretion, rule on motions before the opposing filing is received.

c.  Court Action on Motions.  Generally, the Court will act on motions by issuing an order stating simply "DENIED" or "GRANTED" by means of a stamp on the filings along with the initials of a judge or the Clerk of Court.  In some instances, a more substantial response will be necessary and the Court action may take the form of an order.

4‑8.1  
MOTIONS FOR ENLARGEMENT OF TIME


a.  General.  Counsel may move for enlargement of time to file if they desire to request time beyond the initial filing requirements for briefs, answers, and replies.  Cf. Rule 4-4a.  Motions for enlargement of time must be filed at least 7 calendar days before the filing is due to permit the opposing party to register opposition and the Court to give timely consideration.  Motions for enlargement of time will specify whether the enlargement sought is the first, second, third, etc., enlargement.  The time prescribed is not tolled simply by the filing of a motion for enlargement; counsel's time continues to run until the motion is granted.  The Court may, upon motion and for good cause shown, enlarge the time prescribed by CCA Rules 15(b), 19(b), 20(e), 21(d), and 22(c).  


b.  First, Second and Third Enlargements.  The first and second enlargements may be for a period not to exceed 60 calendar days from the date on which the filing would otherwise be due.  The third enlargement may be for a period not to exceed 30 calendar days.  A declaration by counsel of record or the cognizant Division Director that the first, second, or third enlargement is necessary in the interests of justice due to the volume of criminal appellate work in the division (or civilian law office), or due to the size of the record or complexity of the case in question normally will be regarded as sufficient cause for granting the motion.


c.  Subsequent Enlargements.  Motions for the fourth and subsequent enlargements will be granted only when good cause therefor is shown with particularity, and may be granted only for periods not to exceed 30 calendar days.  Such motions must indicate how many calendar days have passed since the record of trial was docketed with the court; must indicate the current status of record-review; and, must articulate specific reasons why enlargement of time should be granted by the Court.  See Appendix B.


d.  Court Action on Requests for Enlargements.  Motions for the first, second, and third enlargements, unopposed and properly filed, may be granted by the Clerk of Court, or the Clerk's designee.  All other motions for enlargement will be referred to the senior judge of the cognizant panel for resolution.


e.  Consolidation of Motions for First, Second and Third Enlargements of Time


(1) The Appellate Defense Division may consolidate cases on motion for the first, second and third enlargements of time to file the initial Assignments of Error and Brief.  The consolidated motion for enlargements of time must list the cases by case number and include the accused's surname and the designated panel assigned to hear the case, and reflect that the determination required by subparagraph b, above, has been made as to each case listed.  



(2) The following categories of cases are not to be included in a consolidated motion, but must be enlarged separately:  cases before the Court on remand from the United States Court of Appeals for the Armed Forces; cases returned following remand for further proceedings, such as a rehearing, limited hearing, or a new action by the convening authority; cases on which the issue being briefed or responded to was specified by the Court; and cases in which a sentence to death has been approved by the convening authority.



(3) Any out-of-time motion for enlargement of time on a consolidated list must be so identified.  Cf. Rule 4-1h.



4-8.2  
MOTION FOR ORAL ARGUMENT


a.  General.  Counsel for either party may move for oral argument.  Such motion shall propose a date and time for the oral argument and identify the issue(s) upon which counsel seek argument.  The other party to the action shall state whether it 

opposes or supports the motion and whether it has any conflict with the proposed date and time.  


b.  Court Ordered Argument.  The Court may direct oral argument in any case, identifying the issue(s) upon which it wishes to hear argument.

4-8.3  
MOTION TO ATTACH DOCUMENTS  

a.  A motion to attach documents to the record of trial shall include a title and summary of the proposed items to be attached and a statement as to the relevance to the case. 

b.  Affidavits must be dated and notarized by notary public or officer in the Armed Forces, or submitted as an unsworn declaration under penalty of perjury pursuant to 28 U.S.C § 1746.


4-8.4  
MOTION TO RECONSIDER  


a.  Upon motion or suggestion by a party within 30 calendar days after counsel's receipt of the decision, or upon motion or suggestion by appellant within 30 calendar days after appellant's receipt of the decision, the Court may reconsider a decision previously rendered by it, provided that jurisdiction of the case has not been obtained by the United States Court of Appeals for the Armed Forces.  A motion or suggestion for reconsideration must state the date on which counsel or appellant received a copy of the Court's prior decision which the moving party seeks to have reconsidered and whether any other Court has acquired jurisdiction over the case.  


b.  The motion to reconsider may request en banc reconsideration.  Cf. Rule 6-1.  An appropriate order will be published when a majority of the Court votes to grant en banc consideration or reconsideration.  The record will be withdrawn from the panel to which it was originally assigned and reassigned by the Chief Judge to the Court sitting as a whole.  The Clerk will notify appellate counsel concerning briefs or oral argument.  

4-8.5 
MOTION FOR RELIEF FROM POST-TRIAL PROCESSING ERROR.  Any party may move for relief from a post-trial processing error by apprising the Court of an obvious error in the post-trial processing phase and requesting immediate remand to correct it.  

4-8.6 
MOTION PURSUANT TO R.C.M. 706


a.  Such a motion may be made to the Court if, in the opinion of either party, good cause has been shown to order the convening of a board of medical officers to inquire into appellant's mental responsibility at the time of the offense, 

or mental capacity to stand trial or participate in the review of the case at the appellate level.   


b.  Requests by appellate counsel for psychiatric evaluation of an accused in a case pending before the Court are made directly to the Court.  The motion must be supported by a concise statement of facts pertinent to the question of sanity and must contain a justification of the need for a current psychiatric 

evaluation.  The Motion will include a Motion to Stay Proceedings for the period of time required to accomplish the evaluation. 

4-8.7     MOTION TO STAY PROCEEDINGS.  A motion to stay proceedings shall be made in conjunction with any filing which requires a stay.  Such filings may include, but are not limited to, petitions for extraordinary relief and motions pursuant to R.C.M. 706.  
4-8.8     MOTION TO CITE SUPPLEMENTAL AUTHORITIES.  In the event that relevant new law has been issued or discovered by counsel subsequent to the submission of their brief, answer, or reply, counsel shall supplement their filings by bringing the citation of a relevant authority to the attention of the Court in a motion to cite supplemental authorities.  Such motions will briefly explain the relevance of each newly cited authority to the issues before the Court.

4-8.9
MOTION TO RESCIND COURT ORDER


a.  A motion to rescind a court order may be made in those cases where an existing mandate or order is pending and there is good cause to seek rescission of the order or mandate.  For example, a party may move to rescind an order to conduct oral argument, an order to compel documents, or an order to conduct a DuBay hearing where there is good cause to do so.


b.  Such a motion must provide a compelling showing of good cause before the Court will consider rescission of a court order.

4-8.10    MOTION TO COMPEL.  Whenever it is clear that the original record of trial is missing an item necessary for the Court's consideration, counsel may move the Court to compel the Government to produce the item.  Such a motion should identify with particularity the item that is missing and how it is relevant to the Court's review.

4-8.11 
MOTION FOR LEAVE TO FILE.  Any filing not authorized or required by these rules or the CCA rules shall be accompanied by a motion for leave to file such filing.

CHAPTER FIVE:

HEARINGS
5‑1  TYPES OF HEARINGS


a.  Oral Argument.  Oral arguments before a panel of the Court will ordinarily be held in the NMCCA courtroom in Building 111 at the Washington Navy Yard, Washington, D.C.  Oral arguments may be heard elsewhere, including outside the Washington Metropolitan area, and when so scheduled, the Court will notify counsel of the time, date, uniform, and travel schedule.


b.  In Chambers.  On its own motion or at the request of a party, the Court may schedule a conference in chambers with counsel for the parties to resolve matters not requiring formal argument. 

5‑2  CONDUCT OF ORAL ARGUMENT


a.  Argument Procedure.  The Chief Judge or a Senior Judge presides at all formal sessions of the Court.  Motions for admission and outstanding motions regarding the case set for argument are the first order of business.  Argument on the case to be heard for the day will follow.  To assist counsel during argument, the commissioner will signal to the counsel making argument when 5 minutes remain by illuminating a green signal light.  When time has expired, the red light will be illuminated. The red light is the signal for counsel to stop argument.  When counsel believe further argument is critical to their presentation, they may seek leave of the Court to continue. 

     b.  Length and Order of Oral Argument.  



(1) Argument times are set at 30 minutes per party.  Leave of the Court for argument exceeding 30 minutes must be sought by written motion.  



(2) The appellant, petitioner in the case of argument on extraordinary writs, or movant in the case of argument on motions, commences the argument.  



(3) Counsel for the appellant, petitioner, or movant may request a portion of the allotted time for rebuttal.


c.  Counsel.  If a party desires that more than one counsel argue on behalf of that party, permission must be obtained from the Court.  Arguments by amici curiae shall be by leave of the 

Court.  The Court may permit counsel in the case to rebut the arguments of amici curiae.


d.  Decorum.  Judge Advocates shall wear the Service Dress Blue (Navy) or Service "A" (Marine Corps) uniform.  Civilian attorneys shall wear conservative professional attire.

CHAPTER SIX:

POST‑DECISION PROCEDURES

6‑1
 RECONSIDERATION


a.  General.  A majority of the judges present for duty may order that any case, including a petition for extraordinary relief or an appeal pursuant to Article 62, UCMJ, be considered or reconsidered by the Court sitting en banc.  Upon its own motion and within 30 calendar days of its decision, or upon motion or suggestion by a party within 30 calendar days after counsel's receipt of the decision, or upon motion or suggestion by appellant within 30 calendar days after appellant's receipt of the decision, the Court may reconsider a decision previously rendered by it, provided that jurisdiction of the case has not been obtained by the United States Court of Appeals for the Armed Forces.  Cf. Rule 4-8.4.


b.  Panel Reconsideration.  A motion for reconsideration

of a panel decision shall be referred to the same numerically

designated panel that originally decided the case.  When any judge who participated in the decision is unavailable due to reassignment or lengthy absence, the Chief Judge will appoint a substitute.  


c.  En Banc Reconsideration.  En banc reconsideration of a

panel decision may be granted following a suggestion by a party

or a member of the Court.  A request for en banc reconsideration shall be decided by a majority of all judges present for duty.  Any suggestion for en banc reconsideration will be deemed to include a motion for reconsideration by the panel responsible for the opinion.

6-2  CASES UPON FURTHER REVIEW

     a.  Remanded Cases.  When a case is remanded to the Court by the United States Court of Appeals for the Armed Forces, it will be referred to the same numbered panel that originally decided the case.  When any judge who participated in the decision is no longer on the Court, the Chief Judge will appoint a substitute.  Within 30 calendar days after docketing of the record in the Court, appellate defense counsel may file an additional brief relating to any issue specifically referred to the Court for its further consideration. 

     b.  Returned Cases.  When a remanded case is again before the Court, appellate defense counsel may file supplemental assignments of error as provided in Rule 4-4.

6-3  PUBLICATION OF OPINIONS


a. Published Opinions.  The Court causes an opinion to be reported (published) in WEST'S Military Justice Reporter at its discretion.  Published opinions are those which call attention to a rule of law or procedure which appears to be currently overlooked, misinterpreted, or which constitutes a significant contribution to Navy-Marine Corps jurisprudence.  Published opinions serve as precedent providing the rationale of the Court's decision to the parties, military practitioners and judicial authorities.  


b.  Requests for Publication.  The Chief Judge may discretionarily authorize publication of an otherwise unpublished opinion based upon the written request of the Director, Appellate Defense or Government Division, another Court of Criminal Appeals, or any other source.  Requests should not be in the form of a motion; a letter request addressed to the Chief Judge is preferred.  Copies of written requests for publication made by either NAMARA Division Director must be served on the other.  When the request is initiated from outside NAMARA, the Clerk of Court will notify both NAMARA Division Directors.  When the Court authorizes publication of a previously unpublished opinion, all concerned will be notified upon re-release of the opinion by way of the following banner: "This decision replaces the earlier unpublished decision of (date)."

c.  Forwarding of Opinions.  The Commissioner shall forward a copy of each of the Court's published opinions to West Publishing Company for inclusion in the Military Justice Reporter and the WESTLAW electronic research database within 30 calendar days of the date of the opinion.  Opinions provided to West Publishing Company shall also be provided to Mead Data Central for inclusion in the LEXIS electronic research database. 

6-4   UNPUBLISHED OPINIONS  


a.  Declaration of No Precedential Value.  An unpublished opinion, below its introductory data, will include the following declaration:  "As an unpublished decision, this opinion does not serve as precedent."   Citations to published cases are favored; however, citations to unpublished cases are permissible.  The Court views citation to unpublished cases merely as persuasive authority.  Citation form must comply with the NMCCA Rule for Uniform Citation (Appendix C).

APPENDIX A

Application for Admission to Practice

Please type of print the following:

1.  Full name (if you are now or have been known by another name, please attach an explanation):

2.  Residential address:

3.  Office address:

4.  Office telephone:

5.  Office FAX and/or e-mail address:

6.  Law school attended and year degree was awarded:

7.  Listing of all federal courts and highest state court to which you have been admitted to practice law.  Provide certified copy of state bar admission letter/certificate:

8.  Are you presently under investigation or have you been disciplined for a violation of your licensing authority's disciplinary/ethical rules?:

9.  Attach letter of good standing from any bar which has licensed you to practice law.















________________________________






Signature of Applicant

APPENDIX B

Sample Motion for Fourth Enlargement of Time

IN THE UNITED STATES NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

Before Panel No. ___

UNITED STATES




|
FOURTH MOTION FOR 




Appellee


|
ENLARGEMENT OF TIME








|



v.




|








|
Case No. XXXXXXX

First Name, M.I, LAST NAME

|

SSN






|

Lance Corporal (E-3)


|

U.S. Marine Corps,



|








|




Appellant


|
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS


COMES NOW the undersigned and respectfully moves for the fourth enlargement of time to file a brief and assignments of error.  This case has been docketed with the Court for ____ calendar days.


[Explain status of record-review and offer specific reasons why an enlargement of time is required.]








/s/________________








   Counsel's Name








   Address/phone for civilian

 






   counsel

CERTIFICATE OF FILING AND SERVICE
 I certify that a copy of the foregoing was delivered to the Court and opposing counsel on (date).








/s/__________________








   Counsel's Name
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