INTRODUCTION TO LANDLORD-TENANT LAW

While some state laws accommodate the unique nature of military life, legal disputes between landlords and tenants are not uncommon.  For example, Maryland and Virginia have broad, but not identical, protections for service members receiving orders; the District of Columbia has none.  Clients are encouraged to negotiate leases that include specific rights in the event they PCS or are sent TAD.  Most other disputes between a landlord and a tenant will require, among other things, a careful reading of the documents signed by the parties.  Therefore, bring a copy of the lease and all other relevant documents to the appointment. 
In the military, a servicemember is more likely to rent a home than to buy one due to the transitory nature of the job.  Because the majority of questions the office receives concern landlord/tenant issues, the sample questions below generally deal with that subject, though a mortgage question is included. 

As with any other contract you enter, it is important that you read the lease before you sign it. If possible, have a Legal Assistance attorney review it before execution. Remember that taking preventive steps to avoid legal problems before they arise is much cheaper in time and money than winning a court battle.

1.
I entered into a one year lease, and three months into it, I enlisted in the Navy. Can I terminate my lease without breaching it?  If so, how do I proceed?
2.
Is there anyway I can protect myself from the chance the Navy may require me to move during the middle of my lease?
3.
I terminated my lease but the landlord will not return my security deposit. Do I have any recourse?
4.
What can I do if my dependents receive an eviction notice while I am away on duty?
5.
What can I do if my bank forecloses on my mortgage while I am on active duty?
I entered into a one year lease, and three months into it, I enlisted in the Navy. Can I terminate my lease without breaching it?  If so, how do I proceed?

Recruits entering active duty have a statutory right to terminate a lease provided the lease was entered into prior to enlistment. The recruit must provide written notice to the landlord, along with a copy of the induction orders. After proper notice is given, a lease will generally terminate 30 days after the date on which the next payment is owed. Any security deposit should be returned. 50 U.S.C. app 534, 536.

Back to Questions
Is there anyway I can protect myself from the chance the Navy may require me to move during the middle of my lease?
It is recommended that when you negotiate a lease with a landlord, you request inclusion of a military clause. Generally, a military clause provides that if a service member gives the landlord 30 days notice along with a copy of the orders requiring the servicemember to move out of the area, the lease will terminate without breach by the service member.  Prior to moving out, you may wish to review our “Before moving-out checklist.”

Back to Questions 

I terminated my lease but the landlord will not return my security deposit. Do I have any recourse?

You may have recourse under your lease and under state statutes regulating security deposits. If the landlord unjustly refuses to return the security deposit, a claim will have to be made in a court with proper jurisdiction. Small claims courts typically handle claims under a few thousand dollars. As far as what your rights are, the first place to look is your lease. It should have provisions addressing the security deposit. Next check state statutes. Statutory provisions can be very beneficial to the tenant and are usually enacted with the purpose of protecting the tenant.  For instance, under the Illinois Deposit Return Act, 765 ILCS 710/1, a landlord of a residential property, containing 5 or more units, must give the tenant notice of the reason why the security deposit is being withheld within 30 days of the date that the tenant vacated the premises. The landlord must include in this notice an itemized statement of the damages and an estimate or receipt for repairing or replacing each item. If the landlord fails to comply with the 30 day notice, the full security deposit must be returned within 45 days of the date that the tenant vacated the premises. If the landlord fails to return the deposit in accordance with this time table, the court must award the tenant twice the amount of the security deposit, plus court costs and reasonable attorney’s fees.

Back to Questions 

What can I do if my dependents receive an eviction notice while I am away on duty?

If your rent is below $1,200, you want to check to see if the landlord has a court order of eviction. A landlord must have a court order to evict a servicemember and his dependents under the Soldiers and Sailors Civil Relief Act (SSCRA), 50 U.S.C.S. 530, when the rent does not exceed $1,200 per month. If your dependents receive a notice of eviction without a court order, inform the landlord of the SSCRA provision. Inform the landlord that a failure to comply with the statute exposes the landlord to federal fines and imprisonment. Furthermore, if the landlord seeks a court order of eviction, a court can stay the eviction for a period of 3 months if the servicemember’s ability to pay rent is materially affected by military service. To request a stay, the servicemember or dependents must file a petition with the court based on the SSCRA.

Back to Questions


What can I do if my bank forecloses on my mortgage while I am on active duty?

The SSCRA protects servicemembers and dependents against foreclosures if four conditions are met: (1) the foreclosure is on real or personal property that is security for a financial obligation; (2) the obligation arose prior to active duty by the servicemember or dependents; (3) the property is still owned by the servicemember or dependents; and (4) the servicemember’s ability to pay is “materially affected” by military service. Under the SSCRA, the person or entity holding the mortgage (mortgagee) cannot sell, foreclose or seize the property without prior court authorization. If the mortgagee attempts to confess judgment (foreclose without a hearing) or dispose of the property in any way not pre-authorized by a court order, inform the mortgagee that to do so exposes the mortgagee to federal fines and imprisonment under the SSCRA provisions. If the mortgagee goes to court and the servicemember or dependents establish the above four conditions, the court must stay the foreclosure proceedings or grant other equitable relief. For example, the court may extend the maturity date of the debt or decrease the monthly payments. 50 U.S.C.S. 532.

Back to Questions 

