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From:  Deputy Assistant Judge Advocate General (Administrative Law)

To:    Distribution

Subj:  FOIA PRACTICE NOTE 01-01 – IMPLEMENTATION OF THE "SOUND 

       LEGAL BASIS" POLICY AND NEW DEPARTMENT OF NAVY GUIDANCE

Ref:   (a) Attorney General Memorandum of 12 Oct 01

Encl:  (1) CNO (N09B10) memo 5720 Ser N09B10/1U514379 of 26 Oct 01

1.  Purpose.  To inform all judge advocates of the Department of Justice's (DOJ) new "sound legal basis" standard for defending agency actions under the Freedom of Information Act (FOIA) and new Department of Navy (DON) FOIA guidance.

2.  New DOJ POLICY.  Reference (a) announces the immediate implementation of the "sound legal basis" standard governing the defense of FOIA lawsuits by DOJ.  Under the new policy, agencies should reach the judgment that their use of a FOIA exemption is on sound footing, both factually and legally, whenever requested information is withheld.  The sound legal basis standard replaces the "foreseeable harm" standard in which DOJ defended the assertion of a FOIA exemption only in those cases where the agency reasonably foresaw a disclosure as being harmful to an interest protected by the exemption.  A copy of reference (a) may be downloaded from www.usdoj.gov/oip/foiapost/2001foiapost19.htm.  

4.  New DON FOIA guidance.  Enclosure (1) announces policy changes for the DON FOIA program.  I invite your attention to several of the policy changes: 

    a.  Discretionary disclosures.  DON activities are no longer encouraged to make discretionary disclosures of information that may be appropriately withheld under a FOIA exemption.  

    b.  Release of names of DON personnel.  Recognizing that "DOD personnel are at increased risk solely by association with the on-going military efforts," FOIA requests for lists of DON personnel shall be withheld under Exemptions 2 and 6.  In response to FOIA requests for individual names, FOIA practitioners must continue to balance the public's right to disclosure against the individual's right to privacy.  

    c.  Impact credit card holders.  The names of individual cardholders shall not be released.  When posting lists in reading rooms, only the office codes, addresses, and telephone numbers shall be disclosed.

    d.  Telephone directories and organizational charts.  Names and personal information on individuals must be redacted prior to disclosure of such information.

5.  Points of contact.  My points of contact for FOIA and Privacy Act matters are LCDR Bob Vincent, (703) 604-8218/(DSN) 664-8218 or Vincent.Robert@HQ.Navy.Mil, and LCDR Tom Welsh, (703) 604-8208/(DSN) 664-8208 or Welsh.Thomas@HQ.Navy.Mil.  The DON FOIA Manager can be reached at (202) 685-6545/6 or (DSN) 325-6545/6.

                                  /s/

                                P. M. DELANEY
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