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Legal Assistance offers assistance on divorce and | egal
separation issues. However, normally attendance at each of two
di vorce semnars is required before scheduling an appoi nt nent
with a | awyer unless you have been served with divorce papers, in
whi ch case you may schedul e an appointnent. Please keep in mnd
that North Island Legal Assistance can only advise and assist one
party to the divorce. Ethical rules prohibit representation of

bot h husband and wife. The other party is free to consult with
attorneys at MCRD, Canp Pendl eton, or” M ramar.

DI SSOLUTI ON SEM NAR QUTLI NE

| . DEFI NI TI ONS

Petitioner: The party who files the petition for the dissolution
of the marriage.

Respondent: The party who responds to the petition.

Separation Date: The day when one of the spouses "l eaves the
marital bedroont and decides to |live separate and apart fromthe
other. The separation date could be nullified if the couple gets
back toget her

Uncontested Dissolution: A dissolution where the parties agree
on all terns, such as: property and debt distribution; |egal and
physi cal custody and support of any children of the marriage; and
ongoi ng spousal support. To conplete the uncontested dissol ution
the parties nust execute a "Marital Settlenment Agreenent."”

Marital Settlenment Agreenent (MSA): A formal |egal docunent that
sets forth the ternms of the parties' agreenents concerning the
division of their property, child custody, visitation, child
support, spousal support, and various other stipul ations.
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Child Custody: In an uncontested dissolution, child custody
i ssues should be determ ned by agreenent between the parties and
included in the MSA. If the parties are unable to agree, the
court will determ ne custody based on the best interests of the
chi l d.

a) Physical Custody: The right to have the child naintain
a primary/ permanent residence with that party. 1In a typica
agreenent, one party will maintain primary physical custody while
the other party is granted visitation rights.

b) Legal Custody: The right to nmake decisions concerning
the health, welfare, and education of your child. |In nost cases,
the parties will share | egal custody.

Jurisdiction (residency requirenents): The power of a court to
hear and deci de your case. For a California court to have
jurisdiction over your dissolution, one spouse nust have resided
in California for at | east six nonths (and possess an intent to
remain) and in the county where you are filing for at |east three
months i medi ately prior to filing. It makes no di fference where
the marriage cerenony occurred and once the case is filed, it
does not matter if one or both spouses nove out of California.

1. VWAYS TO END YOUR NMRRRI AGE

A divorce may be granted based on "irreconcil abl e
di fferences" between the parties or incurable insanity of one
party. California is a "No Fault" state and does not require any
show ng of wrongdoing on the part of either spouse. |f one
spouse wants a divorce, there is nothing the other one can do to
prevent it. Fault, however, may be a factor for child custody
determ nation. Each dissolution proceeding, as discussed bel ow,
requires a six-nmonth waiting period before the dissolution wll
becone fi nal

A. Summary Dissol ution: requires much | ess paperwork and
no court appearance wnen both parties join together in the
request. Filing fee is $191.00 total for both parti es. Thi s
type of dissolution is limted to couples who neet all of the
foll ow ng requirenents: -

1) married |less than five years

2) no children, and wife is not pregnant

3) own no real estate

4) less than $5,000 in community debts (not counting car |oans)
5) less than $25,000 in separate assets (not counting cars)

6) | ess than $25,000 in community assets (not counting cars)

During the six-nonth waiting period either party can revoke
the summary di ssolution and insist on a regular dissolution.
Spousal support is not permtted in a Sunmary Dissol ution.



Not e: The paperwork Sem nar, the second sem nar, is designed for
a Regular Dissolution only. You need not attend if you are
filing for a Summary Di ssol ution.

B. Reqular Dissolution: Designed for those who do not fal
into the Summary Di ssolution category. A regular dissolution can
be handled by mail in some cases, but sonetinmes requires a court
appearance and additional paperwork. The divorce will not be
final until at least six nonths fromthe date the court gai ned
jurisdiction over the Respondent spouse. The filing fee is
$191. 00 per party. |If the Respondent is active duty mlitary and
wai ves certain rights under the Soldiers' and Sailors' G vil
Relief Act, along with certain other rights as required by the
Court, the Respondent's filing fee may be wai ved upon
application. Filing fees may be waived in cases of financial
hardship. Ask the clerk at the Famly Court for an "Application
for Waiver of Court Fees and Costs."

C. Annulnent: "Nullity of Marriage" is a |egal proceeding
to end a marriage and treat it as though it had never happened.
G rcunst ances under which an annul nent can be granted are
extrenely limted and the process will require a court hearing.
There is no six-nonth waiting period for a nullity, but one of
t he causes bel ow nust be proved in court and this wll usually
require hiring a civilian attorney. Reasons for an annul nent:

1) a spouse was under 18 and entered into the marriage

w t hout parental perm ssion

2) a spouse was already married

3) a spouse entered into the marriage as a result of fraud
or force

4) a spouse was of unsound m nd when entering into the
marriage (including intoxication)

5) a spouse, at the tinme of marriage, was |legally inpotent,
or physically unable to consummate the marri age by
coition. The ability to engage in partial, unnatural, or
pai nful copulation is considered to be inability.

Legal Separation: Although this proceeding is simlar to a
dissolution, It does not termnate the marriage. You do not need
to first get a |l egal separation in order to get a dissolution of
marriage. In a |legal separation, the couple divides their
property and debts, decides custody and visitation, and arranges
child and spousal support -- just as in a dissolution. The
parties are not, however, free to marry soneone el se. The cost
to file is $191.00 per party and all issues that would arise in a
di ssolution of marriage nmust be addressed. Legal separation is
often used for financial reasons, religious reasons, or to allow
the non-mlitary spouse to keep mlitary benefits. A legally
separated mlitary nenber remains subject to UCM] provisions
regardi ng adul tery.




I 11. PROPERTY

A. Separate Property: Generally, all property and debts
acquired before the date of marriage or after the date of
separation. Separate property also includes gifts or
i nheritances that were neant for only one spouse, and educati on
| oans and debts.

B. Community Property: Generally, all property, including
wages, business revenues, savings and checking
accounts, enploynent benefits and retirenent accounts,
as well as all debts acquired fromthe date of marriage
to the separation date. Comunity property is divided
equal |y, unless the parties agree otherwi se. (There are
exceptions to the general rule. For exanple, personal
injury awards are comrunity property but are usually
awarded solely to the injured spouse).

| V. SUPPORT

A.  Spousal Support
Spousal Support (alinony) is granted in fewer than 20% of
di vorce cases. The court nust consider many factors, including:

. age & health of each . education, training
spouse . time needed to becone
. assets and debts trained
. t he bal ance of the . contributions made by
har dshi ps one spouse to the
. t ax consequences education and training
. ability to pay of the other.
support . mar ket abl e skills
. needs of spouse . ability to work
based on pre- wi thout interfering
separation standard with the needs of
of living dependent children

. enptional distress
resulting from
donesti ¢ viol ence

The goal is to have the recipient spouse becone self-
supporting within a reasonable period of tine. A "reasonable
period of tinme" is generally one-half the length of the marri age.
The court, however, has broad discretion to order support for a
greater or lesser time period, depending on the above factors or
any ot her rel evant circunstances.
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B. Child Support

1) Parents are legally obligated to support their children
until the children turn 18 (19 if still in high school) or are
ot herwi se enmanci pat ed.

2) The anmpbunt owed is based on the net nonthly incone of
each parent, the anount of tinme each spends with the children
and the nunber of children to whom support is owed. The actual
figure is determ ned using an al gebraic fornul a.

3) The California child support guidelines are mandatory if
the parties cannot reach an agreenent on the anmount of support a
party shoul d pay.

4) Once child support is established, it can be nodified by
the court at the request of either party if circunstances change.
Modi fication, however, may require a costly separate hearing.

5) Navy Legal Assistance Attorneys can estinate obligations
under the California support guidelines by entering inconme and
other factors into a conputer program

C. Navy Support Cuidelines

NOTE: The guidelines are enforced by the mlitary spouse's
command. A Legal Assistance Attorney cannot force a spouse to
pay support. The guidelines are not related to the State of
California child support guidelines. A court will order support
based on state guidelines, not mlitary guidelines.

1) Absent a court order or nutual agreenment between the
parties the Navy has guidelines as to what constitutes
appropriate support.

2) These guidelines are not carved in stone but may be
i ncreased or decreased depending on the facts of a particul ar
case.

3) Section 1754-030 of the M LPERSMAN provides the foll ow ng
gui del i nes:

Spouse only 1/ 3 gross pay
Spouse & one minor child 1/ 2 gross pay
Spouse & two or nore mnor children 3/5 gross pay
One mnor child 1/ 6 gross pay
Two m nor children 1/ 4 gross pay
Three or nore children 1/ 3 gross pay

* (ross pay includes basic pay and BAH



V. M LI TARY RETI REMENT

A. Divisibility of Retired Pay

1) Retirenent is not support. The portion of retirenent
earned during marriage is considered comunity property (in
community property states) and subject to division by the court.

A spouse is eligible to receive a portion of the mlitary
spouse's retirenment no matter how |l ong they were married, so |ong
as the mlitary spouse was earning retirenment benefits while they
were marri ed.

2) Formul a used by the Family Court to conpute distribution
of mlitary retirenent to the non-mlitary spouse:

Total nunber of nonths nmarried during creditable military service (until separation) )( :E?/‘
4

Total nunber of nonths of creditable mlitary service at retirenent

3) What may the Court divide? The Court may divide
"di sposabl e" retired pay. Disposable retired pay is the "total"
or "gross" nonthly retired pay mnus certain deductions such as
forfeitures, disability pay, and annuities.

B. Direct Pay from DFAS to Forner Spouse

A former spouse may be eligible for direct paynment of
retirement benefits fromthe Defense Finance and Accounting
Service (DFAS). In order to be eligible, the mlitary nmenber and
former spouse nust have been married to each other for at | east
10 years during which the nenber perforned at |east 10 years of
creditable mlitary service (the 10/10 rule).

| f you believe you neet this criteria and would like to learn
nore, ask a Legal Assistance Attorney for information on howto

apply.
C. Inportant Case Law

1) "G lnore election" 29 Cal. 3d 418 (1981) The non-
mlitary spouse can elect to take the share when the mlitary
menber becones eligible to retire (usually upon 20 years of

service) or wait until the nmenmber actually retires. |If the
election to take the share at the 20 year point is exercised, the
non-mlitary spouse will receive no advancenent or pronotion
increases fromthe mlitary spouse's retirement pay after the 20
year point.

~2) Inre Marriage of Tucker 226 Cal App. 3d 1249 (1991) If
a mlitary menober 1S not a resident of California and is present
in California only due to mlitary assignnment, with no intent to
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remain indefinitely in California, California does not have
jurisdiction to divide mlitary retirenent unless the mlitary
menber consents.

VI . | SSUES UNI QUE TO THE M LI TARY

A. The Navy will not pay to nove fornmer spouses or famly
menbers and their household goods within the United States upon
di vor ce.

B. Achild remains a mlitary dependent and will be entitled to
the benefits associated with this privilege (until the child
reaches the age of 18 or longer if the child goes to college).

C. A former spouse who was married for 20 years or nore to a
mlitary menber during 20 years of creditable service (20/20/20
spouse) Will maintain significant mlitary benefits, so long as
the former spouse does not re-marry. These benefits include
comm ssary and exchange privil eges, and health care.

D. A forner spouse who was married for 20 years or nore to a
mlitary nmenber which overl apped 15 years of creditable service
(20/ 20/ 15 spouse) Wi ll maintain health care benefits for one
year, so long as the forner spouse does not re-marry. After the
one-year period, a fornmer spouse has the option to enroll in a
gover nnment sponsored health insurance plan (fornmer spouse is
responsi ble for paying premuns). No other benefits are

aut hori zed for a 20/ 20/ 15 spouse.

E. If your famly is currently living in base housing, the
mlitary nmenber nust continue to reside at that home in order for
the nonmlitary spouse to naintain residency privileges. If at

any tinme during a separation or prior to the final divorce decree
the mlitary nmenber noves out of base housing, the non-mlitary
spouse will receive a 30 day notice of eviction. On occasion,
the transition period may be extended to 90 days. See your
Housi ng Manager for nore information

F. Survivors' Benefit Plan (SBP): A court can order a retiring

service nenber to designate a fornmer spouse as a SBP beneficiary.
The designation is not automatic -- the former spouse nust send a
request to the appropriate mlitary finance center not |ater than
one year after the date of the court order.

G REMEMBER, all divorces, division of property, custody and
support orders are governed by the state courts, not the
mlitary. The mlitary does not divide retirenent or establish
amounts for support. Do not try to enforce Navy support
guidelines within the state courts.

VI, SERVI CES PROVI DED AT THE LEGAL ASSI STANCE OFFI CE
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A. We provide practical information to eligible individuals
seeking a divorce or separation. In addition, we assist in the
preparation and filing of the necessary docunents for regul ar

di ssolution, summary dissolution, |egal separations and vari ous
other famly | aw proceedings. |If your case is contested, our
assistance wll be limted, since the parties wll have to go to
court and NAVY ATTORNEYS ARE GENERALLY NOT PERM TTED TO APPEAR | N
Cl VI LI AN COURT as legal representatives. W also provide general
advice In famly law matters, including explaining a party's
rights and responsibilities under California | aw

B. W are not marriage counselors. W are |licensed attorneys
who are avail able to assist you with the formalities and

|l egalities of your dissolution or separation. Personal
counseling is available through the Famly Service Center, the
Command Chapl ain and at various private agencies. W urge you to
t ake advant age of these services should the need ari se.

C. Prior to scheduling an appointnent with a | egal assi stance
attorney for dissolution matters, you nust conplete the foll ow ng
steps: 1) attend the Dissolution Sem nar; 2) attend the
Paperwork Semi nar; 3) both parties nmust conplete the Marital

Settl ement Agreenent (MSA) worksheet; 4) one of the parties nust
sign the ACKNOALEDGVENT form found at the back of the MSA

wor ksheet in front of a Notary.

D. Due to state bar associations' and Navy rules of ethics and
conflict of interest regulations, our Legal Assistance Ofice can
advi se only one of the spouses. The other spouse may seek | egal
assi stance at the Marine Corps Recruit Depot (MCRD), (524-4110)
or fromother |egal professionals outside the Navy-Marine Corps
or gani zati on.

E. |If you need |egal assistance beyond our capabilities, our
adm ni strative office can provide you with a list of |ocal |awer
referral services, legal aid progranms, and other |egal assistance
organi zations to help you in obtaining civilian | egal counsel.
One such referral service is the Lawer Referral & Information
Service (LRIS), a non-profit organization sponsored by the San

D ego County Bar Association. The LRISis a public service,

whi ch provides an initial 30 mnute consultation wth an LRI S
referred attorney FREE OF CHARGE from over 500 | awers who are
experienced in nore than 20 major fields of law If further

| egal services are needed, arrangenents for fees are nade
directly between the client and the |awer. The LRI'S tel ephone
nunber 1s 231-8585.

F. |If you and your spouse are absolutely unable to agree on a
provi sion of your MSA, you may be able to resolve the dispute
t hrough Medi ation Services. Mediation Services are offered

t hrough our office on a limted basis. An appointnent is
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required for this service.

VIITl. COURT FORMS

Make sure the packages you pick up fromcourt contain the
foll ow ng forns:

CoNoGRwWNE

Fam |y Law Certificate of Assignnent

Summons

Petition

Decl arati on Under the Uniform Child Custody Jurisdiction Act
Appear ance Stipul ation and Wi ves

| ncome and Expense Decl aration

Schedul e of Assets and Debts

Decl aration of Disclosure

Decl arati on Regardi ng Service of Declaration of D sclosure

. Declaration For Default or Uncontested Dissolution or Legal

Separ ati on

Notice of Entry of Judgnent

Judgnent

Chil d Support Case Registry Form

Wage and Earni ngs Assi gnnent O der

Order/Notice to Wthhold I ncome for Child Support



