MILITARY JUSTICE
Nonjudicial Punishment Appeals: Ensure that the appeal package is submitted in strict compliance with Section 0116 of the JAGMAN.  The first endorsement must specifically address all issues raised in the appeal, and should include any factual information considered at mast not otherwise brought out in the accompanying papers (supporting documents or copies of statements which the commanding officer used in making the determination to impose nonjudicial punishment).  In cases involving controlled substances, copies of ledger, chain of custody, laboratory documents or message used to establish the identify of the substance should be included.  Ensure the individual submitting the appeal is identified as the “copy to” on the Commanding Officer’s endorsement and actually receives a copy.  An appeal package must be forwarded in a timely manner.  Members receiving NJP are entitled to a review and final disposition of their case within a reasonable time.  Such procedure contributes to a more effective disciplinary system.  Further, if action is not taken on the appeal by the appeal authority within five days after the written appeal has been submitted, and if the accused has so requested, any unexecuted punishment involving restraint or extra duties shall be stayed until action on the appeal is taken.  It is helpful if the accused includes in his/her written appeal any request for stay of restraint punishment or extra duties; however, a written request for a stay is not specifically required, nor is it required to be submitted with the original appeal request.

Officer in Charge (OIC) authority to award reduction in pay grade at Nonjudicial Punishment: Per Section 0106(b) of the JAGMAN, OICs are authorized to impose NJP upon enlisted personnel assigned to their units in accordance with paragraph 5b(2)(A)(i) to (vi) of Part V, Manual for Courts-Martial (MCM).  Further, in accordance with the MCM, an OIC is authorized to reduce enlisted personnel (E-1 to E-6) at NJP to the next inferior pay grade, if the pay grade from which demoted is within the promotion authority of the OIC.  Per the Advancement Manual (BUPERSINST 1430.16D) only commanding officers (CO) have the authority to promote enlisted members (the Advancement Branch at COMNAVPERSCOM confirmed that Navy OICs do not have the authority to promote enlisted personnel).  Accordingly, under current regulations, Navy OICs have no authority at NJP to reduce enlisted personnel.  Currently, COMNAVPERSCOM is working a change to the Advancement Manual to give OICs the same authority as COs to promote enlisted personnel and award reduction in pay grade at NJP.  In the meantime, until a change to the Advancement Manual is approved, OICs should not award reduction in pay grade at NJP.  An NJP punishment chart is attached and reflects the correct authorized punishment of Navy OICs. 

Pretrial Agreements (PTA): PTAs serve both the government and the accused.  At a court-martial in exchange for a plea of guilty, and a limit on the authorized punishment, the government is often spared the expense of conducting lengthy trials.  Also, a plea of guilty waives or renders moot many issues for appeal.  Commands must fund the cost of a trial with OPTAR and witnesses and members are often unavailable to the command for days.   PTAs are not entered into without the express consent of the Commanding Officer (CO).  Trial counsel may recommend but only COs may approve PTAs.  PTAs may originate with the accused, the trial counsel, the CO or the Staff Judge Advocate and all agreements must be made in writing prior to trial.  A CO may withdraw from a PTA anytime before performance of promises by the accused begins, if the accused fails to fulfill any material promise or condition, if the military judge finds disagreement as to a material term or if findings are set aside on appeal.  The accused may withdraw from a PTA at anytime but, after findings are announced, the accused can withdraw only with permission of the military judge.  A chart reflecting the authorized punishment that may be adjudged by each type of court-martial is attached.

ADMIRALTY CONCERNS
The following information is provided by the Admiralty and Maritime Law Division of the Office of the Judge Advocate General:

The OJAG Admiralty and Maritime Law Division has been renumbered from Code 31 to Code 11.  This is significant when reporting admiralty incidents via message to OJAG.

Environmental Incidents Afloat Might Also Be Admiralty Incidents: Oil spills and groundings may give rise to claims or lawsuits for natural resource damages from state owners/trustees or private property owners.  Groundings may result in reef damage or submerged property damage claims.  The Admiralty and Maritime Law Division handles claims against the Navy, and asserts affirmative claims in cases falling within admiralty jurisdiction.  Awareness of the Admiralty and Maritime Law Division's role in paying claims for environmental damage as an admiralty tort matter, is a valuable tool for environmental counsel to use to resolve conflicts with state regulators.  We can put money on the table to satisfy legitimate, substantiated claims for damage.  We will also litigate defensive tort claims in admiralty or assert claims for damage to Navy property as plaintiff.  Please call LCDR Gregg Cervi if you have a maritime environmental issue to discuss.  We have Environmental Law P-coded expertise and are available to assist you.  Also, be sure to include "NAVY JAG WASHINGTON DC//11//" on all oil spill reports.

Check Your Pallets:  Failure to properly cover pallets used at the end of a brow recently cost the Navy $243,000.  A federal judge found that an uncovered, open-slat pallet, used at the end of a ship's brow presented a dangerous condition to a shoreworker who stepped through the slats and broke his ankle.  Rejecting the government's argument that the condition of the pallet was open and obvious to the plaintiff and therefore he was negligent, the judge found that due to the brow's angle, the pallet was not visible until the person coming aboard was in the process of stepping onto it.  Furthermore, the fact that this pallet had been previously covered with plywood "lulled the plaintiff into a reasonable belief" that he could step onto a safe surface.  This case is significant because the judge found that the shoreworker was without any comparative fault.

PREVENTIVE LAW CONCERNS
The following information is provided by the Legal Assistance Department of the Naval Legal Service Office Northwest (recommend the following notes be placed in the command POD or POW for service members and their family members):

Graduated Licensing for Minors: Effective 1 July 2000, first time drivers under the age of 18 may operate a vehicle under a learning permit for 6 months and be required to log 40 hours of day driving and 10 hours of night driving under the learning permit prior to issuance of an intermediate license.  The intermediate license would allow teenage drivers to operate a motor vehicle with up to 3 passengers who are members of the driver’s immediate family except between the hours of 0100 and 0500, during which time the driver would not be permitted to be on the road.  Any single infraction before the driver’s 18th birthday would cause additional restrictions on their license.  Two or more infractions before 18 would result in a revocation of their license until their 18th birthday.

New Child Restraint Laws: Effective 1 July 2002, all children under the age of one year will be required to ride in a rear-facing, approved child seat.  Children between the ages of one and four would be required to ride in a child seat and children between the ages of four and six would be required to ride in a booster seat.  The WTSC urges parents to have their children ride in child seats and booster seats until the child has turned eight years old.

Refund of Excise Taxes previously paid to Puerto Rico: Service members who were stationed in Puerto Rico in the last four years and had to pay excise taxes on property brought in with them may be entitled to a refund.  Until recently, Puerto Rico applied an excise tax to property brought into its borders, including property brought into Puerto Rico by service members who entered the Territory pursuant to military orders.  Although certain properties of employees of the Department of Defense were exempted, other properties were not.

This policy, as applied to service members not domiciled (permanent legal residence) in Puerto Rico, violated the Soldiers and Sailors' Civil Relief Act (SSCRA), which prohibits the taxation of personal property on which the military member has paid the license, fee, or excise tax required by the State or Territory of which the military member is a domiciliary.  In recognition of the SSCRA, Puerto Rico's treasury authority recently ruled that personal property introduced into Puerto Rico by active duty military members is exempt from Puerto Rico's excise tax, provided that Puerto Rico is not the domicile of the service member.

This decision may open up the possibility of a refund for service members who paid the excise tax.  Puerto Rico's tax code indicates that a taxpayer who feels "he has paid . . . unlawfully or unduly . . . any kind of tax" may request a refund within four years of the date the taxes were paid.  However, the filing requirements for obtaining a refund make it difficult for service members not now in Puerto Rico to make a claim acceptable to Puerto Rican authorities.

The service departments are interested in creating a procedural mechanism whereby affected taxpayers may file their claims without physically appearing in Puerto Rico.  While it is not certain that such an arrangement will be possible, the Office of the Judge Advocate General, Legal Assistance (Code 36) would like to hear from service members (and former service members) worldwide who have paid the excise tax within the past four years and are interested in pursuing a refund.  The point of contact for this project is LCDR S. L. Haycock, JAGC, USN at haycocksl@jag.navy.mil.  The information forwarded should include the service member's name and rank, current duty station, e-mail address and phone number, the date the tax was paid, the type of property taxed, the amount of tax paid, and whether or not the service member has original documentation demonstrating that the tax was paid (please do not send documentation at this time).

Service Members who contracted with American Fidelity Life Insurance or Trans World Assurance Company may be due a refund: As a result of a recent investigation by Florida officials, certain customers of American Fidelity Life Insurance (AFLI) and Trans World Assurance Company (TWAC) may be able to claim refunds.  Both companies were organized by the same individual, and the majority of the administrative work of both companies is done in Pensacola, Florida.  Both targeted military personnel.  The investigation found that AFLI and TWAC failed, in some cases, to provide customers with Buyer's Guides, Policy Summaries, and other information that accurately described their products.  As a result, some service members purchasing what the companies called the “Flexible Dollar Builder” may have believed that they were purchasing savings plans.  In fact, the Flexible Dollar Builder is a whole-life insurance policy coupled with an "accumulation account."  In other cases, service members cancelled their contract with a company but neglected to stop allotments set up to pay for the Flexible Dollar Builder.  AFLI and TWAC did not always refund these amounts (however, as of March 2000, 85% to 90% of affected customers have been notified and have received refunds).

Consent Orders issued by the State of Florida on 17 February 2000 require the two insurance companies to make refunds to certain customers who did business with either company between 1 January 1980 and 1 November 1999.  Any customer with a complaint against AFLI or TWAC may contact the company at the address provided below.  However, because of Florida's Consent Orders, additional remedies are available to Florida residents (including service members living outside the state but claiming a Florida residence on their LES).  Upon receiving a written complaint from a Florida resident, the companies will send the customer a claim form.  When the customer returns the claim form (forms must be returned by 9 February 2001), an independent arbitrator will review the issue.  The arbitrator may recommend that the customer receive a refund of all premiums paid, plus 6% interest.  Customers who are not deemed entitled to a full refund may pay $50 to have the case sent to binding arbitration.  All complaints (and any subsequent claims) must be in writing.

However, service members who have had dealings with these companies should keep in mind that not every customer is entitled to a refund.  Only customers who were somehow misled (and can convince an arbitrator that they were misled) are eligible for a refund.  In addition, even if a service member was misled, accepting a refund plus 6% interest may not be the best course of action.  The "accumulation fund" that accompanied the Flexible Dollar Builder has grown at a rate between 10% and 13% since 1980.  Depending on the length of time the contract has been in force and the service member's need for a product of this nature, continuing with the contract may be in the individual's best interests.

Customers of American Fidelity Life Insurance Company or Trans World Assurance Company may file a complaint by writing either company at the following address:





4060 Barrancas Avenue





P.O. Box 4847





Pensacola, Florida 32507

