Command Services Advisory

MILITARY JUSTICE
Summary Court-Martial Record of Trial: Summary court-martial officers must, in accordance with R.C.M. 1305, include the following in the record of trial: (1) The pleas, findings, and sentence, and if the accused was represented by counsel at the summary court-martial, a notation to that effect; (2) The fact that the accused was advised of the matters set forth in R.C.M. 1304(b)(1) (Preliminary proceeding); and (3) If the summary court-martial is the convening authority, a notation of that effect.  Although there is no requirement to use DD Form 2329 (Record of Trial by Summary Court-Martial), it is strongly recommended because it fulfills the requirements of R.C.M. 1305.   Additional requirements for summary court-martial records are found at JAGMAN 0150d, which requires: a concise synopsis of the evidence considered by the SCM on any charge or specification of which an accused has been convicted contrary to a plea of not guilty; a concise synopsis of all matters considered in aggravation and extenuation; and all documentary evidence and physical evidence offered at the SCM, except that evidence which relates solely to an offense of which the accused is found not guilty or is dismissed.  See Appendix A-1-p(1) and (2) for an example SCM report.

Extra Military Instruction: Extra Military Instruction (EMI) is a term used to describe the practice of assigning extra tasks, which is intended for and is directed towards correction of a phase of military duty in which an individual is deficient.  Like other administrative corrective measures, EMI may be used to promote efficiency and good order and discipline for acts and omissions which may or may not be offenses under the Uniform Code of Military Justice (UCMJ), Rules for Courts-Martial (R.C.M) 306(c)(2).  EMI is not included among the punishments authorized by Article 15, UCMJ, and may not be imposed as nonjudicial punishment.  However, because it is administrative and nonpunitive in nature, it is not subject to the procedural limitations surrounding nonjudicial punishment action.  The corrective instruction performed as EMI must be logically related to the deficiency being corrected and is subject to certain limitations contained in JAGMAN 0103b.  Authority to assign EMI to be performed during normal working hours is an inherent part of the authority vested in officers and noncommissioned/petty officers.  However, the authority to assign EMI to be performed after normal working hours is vested in the commanding officer or officer in charge.  That authority may be delegated to officers or noncommissioned or petty officers only when authorized by the Chief of Naval Operations or the Commandant of the Marine Corps, as appropriate, JAGMAN 0103b(7).  In the Navy, Article 142.2 of OPNAVINST 3120.32A permits the commanding officer or officer in charge to delegate authority to officers and petty officers to impose EMI after working hours.  Ordinarily such authority should not be delegated below the chief petty officer level.  However, it is emphasized that delegation is the prerogative of the commanding officer.

Waiver of Personal Appearance at NJP Hearings: Part V, para. 4c(2), Manual for Courts-Martial, 1998 edition, provides if the accused waives his/her right to personally appear before the commanding officer, the accused may choose to submit written matters for consideration by the CO prior to the imposition of nonjudicial punishment.  Should the accused make such an election, (s)he should be informed of his/her right to remain silent and that any matters so submitted may be used against the accused in a trial by court-martial.  Notwithstanding the accused’s expressed desire to waive his right to personally appear at the nonjudicial punishment hearing, (s)he may be ordered to attend the hearing if the officer imposing nonjudicial punishment desires the accused’s presence.  If the accused waives his/her personal appearance and NJP is imposed, the commanding officer must ensure the accused is informed of the punishment as soon as possible.

Suspects - Questioning members of your command: Do not allow anyone from your command to interrogate a member of your command, who is suspected of a major crime (see paragraph 6(a)(1) of SECNAVINST 5520.3B), before referring the case to NCIS.

Before questioning anyone suspected of committing any offense, you must give the suspect rights warnings.  Such waiver, if made, should be recorded using the rights warning form found at appendix JAGMAN A-1-m of the JAG Manual.  If the suspect asks questions regarding the waiver of these rights, the investigator must decline to answer or give any advice on that question.  The decision must be left to the suspect.  Other than advising the suspect of the rights as stated on the form, the investigator should never give any other form of legal advice to the suspect.  If the suspect wants a lawyer, the Naval Legal Service Office should be contacted for an available judge advocate.  If the suspect is willing to make a statement, ensure the accused has acknowledged and waived all rights.  While the investigator may help the suspect draft the statement, the investigator must avoid putting words in the suspect’s mouth.  If the draft is typed, the suspect should read it over carefully and be permitted to make any desired changes.  All changes should be initialed by the suspect and witnessed.  Only one witness is necessary, and that witness may be the investigator.  Oral statements, even though not reduced to writing, are admissible into evidence against a suspect.  If the suspect does not wish to reduce an oral statement to writing, the investigator must attach a certified summary of the interrogation to the report.  Where the suspect has made an incomplete written statement, the investigator must add a certified summary of matters omitted from the suspect’s written statement which (s)he stated orally.  If the suspect initially waives all rights, but during the interview indicates a desire to consult with a lawyer or to stop the interview, the investigator will scrupulously adhere to such request and terminate the interview.  The interview may not resume unless the suspect approaches the investigator and indicates a desire to once again waive all rights and submit to questioning.

If someone has previously questioned the member and did not provide rights warnings, advise the suspect that the prior statement cannot be used against him/her and that even though s/he made an earlier statement, s/he can still invoke their rights to silence and or a lawyer.  If during your interrogation, you begin to suspect the member of a new offense, you must stop the questioning and read him/her their rights pertaining to this new offense.

Military Justice System Overview: A military justice system flowchart from the initial investigation of a UCMJ violation through the completion of appellate review is provided as a separate file to this advisory.  The chart’s purpose is to provide commanders and legal officers with the "big picture" view of the military justice system.

OVERSEAS / DEPLOYMENT ISSUE

Liberty Risk: major overseas and fleet commanders issue Primary instructions governing liberty risk.  In the PACFLT AOR guidance is found at CINCPACFLTINST 5440.3H (Article 2610).  There are two recognized purposes behind a lawful liberty risk program: (1) the essential protection of the foreign relations of the United States, and (2) international legal hold restriction.  The commander has substantial discretion in deciding to place a member on liberty risk; however, the decision should generally be limited to cases involving a serious breach of the peace or flagrant discredit to the Navy.  Contrary to the beliefs and desires of many, the program applies only overseas, either in a foreign country or in foreign territorial waters.  Remember that the deprivation of normal liberty, except as specifically authorized under the UCMJ, is illegal.

Before placing a service member on liberty risk, the commander must afford adequate administrative due process safeguards.  After reviewing each case individually, the commander should advise the member in writing of assignment to the program, the basis for the action, and the opportunity to respond (e.g. request mast).  The commander should consider whether less restrictive means (e.g., liberty hours) would be effective in a given case before curtailing all liberty.  The command should use incremental categories (“A,” “B,” “C,” and “D”) where possible.  The CO must periodically review each assignment to assess whether continued curtailment of liberty is justified.

The program is administrative, not punitive, restraint; thus, a service member’s liberty may be curtailed regardless of whether charges are pending at a court-martial or nonjudicial punishment (NJP).  Conversely, members punished at NJP or a court-martial should not be automatically placed on liberty risk unless their offense otherwise justifies the assignment.  No service record entries are made.  Members on liberty risk should not be required to muster or work with members undergoing punitive restriction.  If not proper, assignment to liberty risk may constitute a prior punishment or pretrial restraint thereby inadvertently starting the speedy trial clock.  Other legitimate bases for limitations on liberty outside the military justice system include: extra military instruction (EMI), bona fide training, operational necessity, medical reasons, safety / security of personnel, and command integrity.  Liberty may also be denied if a member’s appearance is contentious, inflammatory, lewd, or unlawful.

HAZING PREVENTION

The prevention of hazing requires continuous education and awareness by all personnel in the chain of command.  SECNAVINST 1610.2 (Department of the Navy Policy on Hazing) provides information on the prohibition of hazing, established enforcement guidelines, and affording assistance to hazing victims/witnesses.  Hazing is defined as any conduct whereby a military member or members, regardless of service or rank, without proper authority causes another military member(s), regardless of rank, to suffer or be exposed to any activity which is cruel, abusive, humiliating, oppressive, demeaning, or harmful.  Soliciting or coercing another to perpetrate any such activity is also considered hazing.  Hazing need not involve physical contact among or between military members; it can be verbal or psychological in nature.  Actual or implied consent to acts of hazing does not eliminate the culpability of the perpetrator.  Whether an individual consents or volunteers is immaterial; no service member may consent to acts of hazing being committed upon him or her.

Specific examples of hazing that are clearly prohibited include “Tacking on” promotions or warfare pins; initiations that have not been approved and are unsupervised by the chain of command; handcuffing members to fixed or movable objects; taping or tying member’s arms or legs; forced/non-consensual cutting or shaving of hair; forced or non-consensual removal of clothing; “red bellies;” placing or pouring a liquid substance or foreign substance (i.e., grease or shoe polish) on a person or their property; requiring a person to consume substances or food not normally prepared or suitable for consumption; sabotaging personal property of another to cause even minor injury or damage; any horseplay or minor assault upon the person of another; or any other act that could even remotely subject a person to injury, ridicule or degradation.

Hazing does not include command-authorized or operational activities; the requisite training to prepare for such missions or operations; administrative corrective measures; extra military instruction; athletic events, command-authorized physical training, contests or competitions and other similar activities that are authorized by the chain of command.

Specific guidance concerning initiations and special ceremonies is contained in paragraph 510.36 of OPNAVINST 3120.32C and must be approved by the chain of command.

Any violation, attempted violation or solicitation of another to violate the Department of the Navy (DON) hazing policy subjects involved members to appropriate administrative action and/or the UCMJ, Article 92 (failure to obey a lawful general order) and other UCMJ Articles as they apply.  Policies stated in paragraph 6 of SECNAVINST 1610.2 are regulatory orders and they apply to all DON military personnel conduct that occurs in, or impacts, a DON working environment.

Substantiated incidents of hazing must be reported via OPREP to CNO with follow-up SITREP.














































































































































































































































































































































