Command Services Advisory

MILITARY JUSTICE
Forward the Evidence with the Charges/Availability of Personnel for Trial: Due to the Trial Service Office’s (TSO) limited capacity to investigate offenses, it is important that all the evidence be forwarded with the command request for special courts-martial or Article 32 investigations.  It is important that witness statements and all available documentation (chain of custody, log entries, NCIS investigations, etc.) be provided so that trial and defense counsel can efficiently begin preparing their cases.  When such evidence is not included, preparation time is lost while the documents are being obtained/forwarded.  Most importantly, in cases where there is no pretrial restraint, the speedy trial clock starts when the charges are preferred.  In such cases, completing the charge sheet by preferring the charges and forwarding the case to the TSO before all the evidence is available will start the speedy trial clock unnecessarily.

In order to determine what evidence is necessary to prove a particular charge, a review of the elements of the UCMJ article in Part IV, Manual for Courts-martial, 1998 is helpful.  For example, to prove that a member broke restriction, it must be shown that he/she was ordered into restriction (prove by restriction orders signed by the accused or a witness who can testify that the accused received the order) and that he/she, without authority, went beyond the geographical limits of the restriction (prove by a witness or service record entry showing unauthorized absence).

TRISVCOFFWESTINST 5800.1 provides sample letters to be used in requesting special court-martial services and Article 32 investigations.

Further, if you have a member going to trial or to an Article 32 hearing and you are preparing to get underway or to deploy, it is essential to coordinate with the trial counsel to ensure the availability of the accused and any key witnesses.  In some instances, the trial counsel may be able to docket your case around your schedule; however, due to potential conflicts with speedy trial and the presence of other witnesses, this may not always be feasible.  An alternate possibility is to leave the accused and essential witnesses behind during underway periods.  When in doubt, consult your trial counsel assigned to the case.

Add a new UCMJ Article to your Manual for Courts-Martial (MCM), United Stated (1998 Edition): The FY-1999 amendment to the MCM became effective on 1 November 1998.  It will be incorporated into a new edition of the MCM, however, there has not been a separate mailing of the new amendment.  What follows is a new UCMJ Article that commands should be aware of when drafting charges concerning cases of “inherently dangerous” acts likely leading to “death or great bodily harm,” and that under the circumstances the conduct was “prejudicial to the good order and discipline in the Armed Forces,” (e.g., accused engaged in unprotected sexual intercourse with another service member when the accused knew he/she was infected with HIV).  Insert the following new paragraph after paragraph 100 of Part IV to the MCM on page IV-119:

100a. Article 134-(Reckless endangerment)

a. Text. See paragraph 60.

b. Elements.

(1) That the accused did engage in conduct;

(2) That the conduct was wrongful and reckless or wanton;

(3) That the conduct was likely to produce death or grievous bodily harm to another person; and

(4) That under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

c. Explanation.

(1) In general. This offense is intended to prohibit and therefore deter reckless or wanton conduct that wrongfully creates a substantial risk of death or serious injury to others.

(2) Wrongfulness. Conduct is wrongful when it is without legal justification or excuse.

(3) Recklessness. ‘‘Reckless’’ conduct is conduct that exhibits a culpable disregard of foreseeable consequences to others from the act or omission involved. The accused need not intentionally cause a resulting harm or know that his conduct is substantially certain to cause that result. The ultimate question is whether, under all the circumstances, the accused’s conduct was of that heedless nature that made it actually or imminently dangerous to the rights or safety of others.

(4) Wantonness. ‘‘Wanton’’ includes ‘‘reckless,’’ but may connote willfulness, or a disregard of probable consequences, and thus describe a more aggravated offense. 

(5) Likely to produce. When the natural or probable consequence of particular conduct would be death or grievous bodily harm, it may be inferred that the conduct is ‘‘likely’’ to produce that result. See paragraph 54c(4)(a)(ii).

(6) Grievous bodily harm. ‘‘Grievous bodily harm’’ means serious bodily injury. It does not include minor injuries, such as a black eye or a bloody nose, but does include fractured or dislocated bones, deep cuts, torn members of the body, serious damage to internal organs, and other serious bodily injuries.

(7) Death or injury not required. It is not necessary that death or grievous bodily harm be actually inflicted to prove reckless endangerment.

d. Lesser included offenses. None.

e. Maximum punishment. Bad-conduct discharge, forfeiture of all pay and allowances, and confinement for 1 year.

f. Sample specification. In that __________ (personal jurisdiction data), did, (at/on board-location) (subject-matter jurisdiction data, if required), on or about __________ 19__ , wrongfully and recklessly engage in conduct, to wit: (he/she)(describe conduct) and that the accused’s conduct was likely to cause death or serious bodily harm to __________ .’’

Escorting personnel for Confinement Physicals: In order to facilitate confinement physicals for pretrial confinement, escorts should present pretrial confinees to Sick Call in Family Practice during regular business hours (0730 -1600) at the Naval Hospital Bremerton, rather than the Emergency Room (ER).   It is requested that a command representative contact HMCS Jacobs concerning confinement physicals before arrival.  HMCS Jacobs’ pager number is (360) 792-5426.  If HMCS is unavailable contact the desk in Family Practice where sick call is held at (36)) 475-4205.  When an accused is sentenced to confinement after court-martial, the trial counsel will coordinate with HMCS Jacobs.  If a pretrial confinement physical is needed after 1600, the confinee should be escorted to the ER and a prior phone call to the ER at (360) 475-4286, would be appreciated in order to expedite the processing.

Proper Swearing of Court-Martial Charges: Some recently received charges were improperly or inadequately preferred; i.e., the date in block 11e and/or signatures in the affidavit portion of block 11 were missing.  In Section “III.  PREFERRAL” of the charge sheet, the accuser must swear to the accuracy of the charges.  An accuser is any person subject to the UCMJ.  The accuser must physically appear before an authorized officer who should administer the following oath: “You (swear)(affirm) that you are a person subject to the Uniform Code of Military Justice, that you have personal knowledge of or have investigated the matters set forth in the foregoing charge(s) and specification(s), and that the same are true in fact to the best of your knowledge and belief.”  See R.C.M. 307, MCM, 1998.  An “authorized officer” includes a legal officer, assistant legal officer, judge advocate, any 0-4 or above, and any CO or XO.  The accuser and officer must sign and indicate the date of their signatures.  No accused can be tried on unsworn charges over his/her objection.  Mistakes made in Section II of the charge sheet may result in unsworn charges and a delay of the court-martial.

STANDARDS OF CONDUCT AND GOVERNMENT ETHICS

Political Activity of Service Members on Active Duty: 2000 will be an election year.  All active duty members should be aware of DoD Directive 1344.10 (reprinted in the Joint Ethics Regulation, DoD 5500.7-R, Chapter 6) and SECNAVINST 5370.6, which provides guidance of permitted/prohibited political activities by active duty personnel.  Basic rules are:

-Does not preclude personal participation in local nonpartisan political activities, so long as:


--Not in uniform;


--No use of Government property or resources;


--No interference with duty;


--No implied Government position or involvement.

-Permitted political activities include:


--Register, vote and express personal opinions;


--Encourage other military members to exercise voting rights;


--Join a political club, and attend political organization;


--Make monetary contributions to a political organization;

--Sign petitions for specific legislative action or place candidate’s name on the ballot;


--Write letters to the editor expressing personal views;


--Bumper stickers on private vehicles.

-Prohibited political activities.  A military member may not:


--Use official authority to influence/interfere;


--Be a candidate for civil office;

--Participate in partisan political campaigns, speeches, articles, TV/radio discussions;


--Serve in official capacity/sponsor a partisan political club;


--Conduct political opinion survey;


--Use contemptuous words (10 U.S.C 888);


--March or ride in partisan parades;


--Participate in organized effort to transport voters to polls;


--Promote political dinners or fundraising events;


--Attend partisan events as official representative of Armed Forces;


--Display large signs/banners/posters on private vehicles.

ADMIRALTY CONCERNS 

The following information is provided by the Admiralty and Maritime Law Division of the Office of the Judge Advocate General:

Ship Visitors:  Failure to warn ship visitors about potential hazards aboard ship can lead to liability for the Navy, and headaches for you.  Posting signs and verbal warnings about trip hazards (such as higher than normal steps up to a brow) and other dangers can prevent serious injuries (and subsequent investigations by ships, claims, and lawsuits).  Pay particular attention to the elderly, disabled, overweight, small children and others with special needs.  

The law imposes a duty on the captain and crew to maintain a reasonably safe ship and to warn of potential dangers.  What may be obvious to ships' company can be unexpected to a first time, civilian visitor.  Watch brow placement and avoid the use of open slat pallets (put something solid on top).  Pay particular attention to safety around the foot of a rolling brow (several feet have been crushed from brows rolling over visitors approaching the first step towards a brow).  Consider requiring all visitors to wear appropriate shoes (no high heels or flip-flops) and restrict the use of ladders to those obviously physically fit.  Place crewmembers at the top and bottom of brows and ladders during tours to warn and assist visitors.  Be sure to log all visit ship evolutions in the deck log (along with the fact that warning signs were posted and that guides cautioned guests).  Also log the details of any incidents and report them in accordance with the JAGMAN.  

There is no need for visitors to sign "hold harmless" agreements or liability waivers as such documents are rarely enforceable in this context.  Be reassured that while the government can be held liable for negligence of crewmembers, commanding officers and individual sailors are immune from being sued in admiralty in their personal capacities when acting within the scope of their duties.

INCIDENT REPORTING 

The following is a matrix to assist commands in resolving what action is necessary when a particular incident occurs:

	EVENT
	ACTION REQUIRED

	
	MSG REQ
	INVEST

REQ'D
	CALL

ISIC
	CALL

SJAG
	REPORT

REQ'D
	SEND TO ISIC
	SEND TO CNSP
	SEND TO CPF
	REF

	RAPE/SEX ASSAULT

(RASA)

	Initial report w/in 10 days
	Yes

NCIS
	Yes
	Recmd
	Monthly updates & quarterly reports
	Yes
	Yes
	Yes
	B, G, H, J, K, L

	EO-FORMAL COMPLAINT

SEX HAR & DISCRIM COMPLAINTS


	OPREP 3 w/in 10 days if un-resolved
	Yes, before message report
	Yes
	Yes
	SITREP 20 days after receipt.

SITREP updates every 14 days until resolved.

DASH quarterly. ECH II.
	Yes
	Yes
	Yes
	A, C, R, AA

	RACIAL INCIDENT
	Major-OPREP

Minor-SITREP 
	
	
	
	
	
	
	
	

	SEX HAR  INFORMAL COMPLAINTS
	No
	Yes
	Yes
	No
	No
	No
	No
	No
	A, C, D

	DOMESTIC VIOLENCE


	Spouse abuse 

Child  abuse (non sexual)SITREP

Child sex abuse- OPREP 3 w/in 5 days
	Yes NCIS child sexual abuse & FAP all cases
	Yes
	Recmd
	Spouse - verbal FAR, CO w/in 24 hours

Child - FAR, CO, Law enforcement

Child sex abuse - SITREP w/in 24 hours of initial report


	Yes
	Yes
	Yes
	G, I, M, N, U 

	ALCOHOL INCIDENT

	Violent Crime (VCR), if appl
	Not necessarily
	Deps on incident
	Deps on incident
	DAAR (initial w/in 30 days)
	Yes
	DAAR to N162, and ADMIT
	
	E, F, G, H, I

	HAZING

	OPREP
	Yes, before message report
	Yes
	Yes
	SITREP updates
	Yes
	Yes
	Yes
	P


	EVENT
	ACTION REQUIRED

	
	MSG REQ
	INVEST

REQ'D
	CALL

ISIC
	CALL

SJAG
	REPORT

REQ'D
	SEND TO ISIC
	SEND TO CNSP
	SEND TO CPF
	REF

	FRATERNIZATION

	No unless directed
	Yes, prelim
	Yes
	Yes
	No
	Yes
	As directed
	Yes
	D

	VWAP

	If appl
	Maybe
	No
	No
	Annual
	Yes
	Yes
	Yes
	G, J, K

	VIOLENT CRIME REPORT

(VCR)
	Yes
	Usually
	Yes
	Recmd
	Sitrep updates
	Yes
	Yes
	Yes
	G, U

	DETACH FOR CAUSE (OFFICER ONLY)
	Yes to 

PERS 82
	No
	Yes
	Recmd
	Ltr to Pers 82
	Yes
	As directed by Force Regs
	Yes
	S

	OFFICER MISCON-DUCT
	Yes to

PERS82
	Yes
	Yes
	Recmd
	CM - charges & specs to PERS 82, NJP ltr rpt
	Yes
	As directed by Force Regs
	Yes
	S

	ADMRLTY INCIDENT
	OPREP INFO JAG 31
	Yes ltr rpt
	Yes
	Yes
	JAGMAN in some cases
	Yes
	Yes
	Yes
	Q

	WHALE STRIKE
	OPREP/SITREP info CNO 45
	Yes
	Yes
	Recmd
	Admiralty
	Yes
	Yes
	Yes
	V, W, U

	OIL /HAZMAT
	Yes
	Yes
	Yes
	Recmd
	Phoncon to Nat'l Resp Center
	Yes
	Yes
	Yes,
	T, X, Y, U, Z


References:

A. SECNAVINST 5300.26C (SEX HAR)
O.  NAVMEDCOMINST 6310.3 (RASA)

B. SECNAVINST 1752.4 (RASA)
P.   SECNAVINST 1610.2 (HAZING)

C. OPNAVINST 5354.1D (EO)
Q.   JAGMAN PG 12-6 (ADMIRALTY)

D. OPNAVINST 5370.2B (FRAT)
R.   JAGMAN, CH 3 (Art 138, UCMJ / NAVREGS 1150)

E. OPNAVINST 5350.4C (ALCOHOL)
S.   MILPERSMAN 1611-011 & 020 (OFFICER)

F. SECNAVINST 5300.28C (ALCOHOL)
T.   OPNAVINST 5090.1B (OIL/HAZMAT)

G. PACADMIN 031/96 (VCR)
U.   OPNAVINST 3100.6G (REPORTING REQ)

H. NAVADMIN 061/95 (RASA)
V.   CNO 051354Z Mar 96 (WHALE STRIKE)

I. PACADMIN 019/95 (RASA)
W.  CPF/CLF Joint 181315Z Nov 96 (WHALE STRIKE)

J. OPNAVINST 1752.1A  (RASA)
X.   OPNAVINST 5100.19C (NAVOSH)

K. OPNAVINST 5800.7 (VWAP)
Y.   OPNAVINST 5100.23E (NAVOSH)

L. SECNAVINST 5800.11A (VWAP)
Z.  OPNAVINST 4110.2 (HAZMAT)

M. OPNAVINST 1752.2A (FAP) 
AA.  NAVADMIN 176/99 (EO & SEX HAR)

N. SECNAVINST 1754.1 (FSC)


