Command Services Advisory

COMMAND REPRESENTATIVES AT CIVILIAN CRIMINAL TRIALS
Commands should send a representative in uniform (e.g. division LCPO) to civilian criminal proceedings involving command personnel for the purpose of monitoring the case for the command.  This representative may provide information to the court, prosecutor, or defense counsel concerning the accused’s military status and availability for trial.  Care must be taken not to violate the Privacy Act.  As a general rule, it is improper to release any personal information from the records of the accused (such as NJP results or enlisted performance marks) without either the service member’s voluntary written consent or court order.

Commands should not guarantee personal appearance of command members at civilian criminal proceedings.  Commands cannot place an accused in pretrial restriction or confinement for civilian criminal charges (although a command may issue an MPO).  If the member is released from civilian pretrial confinement on his personal recognizance or on bail pending trial, the member should return to duty.  The commanding officer should normally grant liberty or leave to permit the member’s appearance for trial, unless this would have a serious negative impact on mission accomplishment. (JAGMAN 0611).  “Personal recognizance” is a promise by the member to the court to return to the court at a designated time to answer charges.  “Bail” is cash or other security provided by the member to the court which will be forfeited if the member fails to appear at the designated time.  Service in the armed forces does not automatically excuse a member from appearing at civilian court proceedings.

RELEASE OF OFFICIAL INFORMATION FOR LITIGATION PURPOSES
Occasionally military personnel are asked to provide documents, testimony or other information concerning official DOD subjects or activities.  DON personnel, which include active duty and former military personnel, should be aware that if they are contacted regarding the release of official information for litigation purposes, authorization to disclose such information is governed by SECNAVINST 5820.8A .  Whenever there is the possibility that the United States might be sued or presented with a claim for damages, DON personnel may not release information to non-DON investigators or attorneys without prior approval.

It is DON policy to make factual official information reasonably available for use in Federal and State courts and other governmental proceedings, unless such information is classified, privileged, or otherwise protected.  This includes answering questions, providing documents, permitting an inspection, or viewing a scene.  It also includes testimony concerning official matters.  In the absence of written permission from the General Counsel of the Navy or the Judge Advocate General, DON personnel may only testify regarding official matters on behalf of the United States or a party being represented by the Department of Justice. Such special permission is rarely granted and then only if the requester can show exceptional need and that the testimony would not be adverse to the interests of the United States.

When commands receive requests under the Freedom of Information Act (FOIA) (SECNAVINST 5720.42F), for information that pertains to current or anticipated litigation involving the United States, proper FOIA procedures should be followed and the determining authority should be notified.  Requests for release of information for litigation purposes must be handled per detailed procedures designed to ensure that the cognizant authority for the information, either the General Counsel or the Judge Advocate General, are informed of all requests for information that might affect the rights of the United States.  The procedures outlined in SECNAVINST 5820.8A do not apply to several situations that a command may often encounter.  For instance, discovery or testimony requested for courts-martial or other administrative proceedings convened by DOD components.

Requests for release of information for litigation purposes should be forwarded to the General Counsel of the Navy or the Judge Advocate General for response.  If the United States is a party to the litigation, or potentially will be, such requests should be forwarded to the Deputy Judge Advocate General for general litigation (Code 34).   Code 35 should be contacted concerning claims litigation, Code 31 regarding admiralty matters, and Office of General Counsel (OGC) regarding matters within OGC’s cognizance.  If the United States is not a party nor expected to become a party to the litigation, and the request is for testimony regarding factual information or a viewing of a ship or space, the Officer Exercising General Court-Martial Convening Authority (OEGCMCA) is authorized to make a determination regarding release of the requested information.  However, a subpoena for documents must be properly served on the Office of General Counsel and will then be forwarded to the OEGCMCA for release of the information if required.  If a request is timely and in proper format, the policy is to release the information, but several facts must be considered before making this determination.   No matter protected by the Privacy Act may be released without a judge-signed subpoena, a court order, or a proper written request.  For assistance in responding to requests for official information for litigation purposes, review SECNAVINST 5820.8A and  consult your Staff Judge Advocate or Command Services Officer.

WARNINGS IN JAG MANUAL ADMINISTRATIVE INVESTIGATIONS
The JAG Manual provides a number of warnings, which must be given before requesting information from individuals in various situations.

a. Before providing any statement concerning the origin, incidence, or aggravation of a disease or injury, the affected service member must be advised of the warning prescribed in JAGMAN 0221 and 0215d(4).  (See JAGMAN Appendix A-2-g for a sample.)  This requirement applies to investigations to determine whether an injury was incurred in the line of duty or was due to the member’s misconduct.  Criminal investigation interviews and other statements concerning the origin of a disease or injury taken without giving this warning may not be considered in determining line of duty status. 

b.  JAGMAN 0216 requires an individual be given a Privacy Act statement when he is requested to provide personal information about himself.  Personal information is that information which is intimate or private to the individual (such as social security number (SSN), home address and telephone number, educational and employment history, financial records, and criminal history), as opposed to information that is solely related to the performance of official functions or matters of public record.  It is not necessary to give a witness a Privacy Act statement when all the witness will be asked is what he saw happen, what he knows about someone else, or similar information.  In order to minimize the need to give Privacy Act statements, do not ask the witness for an SSN.  If necessary to precisely identify the individual in question, an SSN can be obtained from other records and not solicited from the individual.


c.  A special warning found at JAGMAN 0250e is required in JAGMAN investigations concerning a loss of funds or property in the hands of an accountable individual (such as a disbursing officer or ship’s store officer).  It is also required where the government suffers a loss of money through fraud, forgery, larceny, robbery, or other criminal wrongdoing and the loss may be set off against the individual’s pay in accordance with JAGMAN 0167b.

d. Before interviewing a service member who is suspected of having incurred an injury as a result of misconduct, or of having improperly performed his duty, the member should be advised of the nature of the inquiry and the possible effect of an adverse determination, and be given an opportunity to consult with an attorney.  JAGMAN 0215d(2).  As in any other context, a service member who is suspected of committing an offense under the UCMJ must also be advised of his rights under Article 31(b), UCMJ.  JAGMAN Appendix A-1-m provides a Suspect’s Rights and Acknowledgment Statement, which may be used in JAGMAN investigations.

TIME LIMITS FOR PROCESSING JAGMAN ADMINISTRATIVE INVESTIGATIONS
The JAG Manual promulgates the following time limits to expedite the processing of JAGMAN Administrative Investigations:

Preliminary inquiry (serves as an analytical tool to determine whether additional investigation is warranted and, if so, how it is to be conducted) – Generally, it should be completed within three working days of the convening authority learning of the incident in question.

Type One: Command Investigations


- Date of Convening Order until submission of investigating officer’s report to convening authority (CA) – 30 days

- Date of receipt by CA to CA’s endorsement on the report – 30 days
Type Two: Litigation-Report Investigations


- Date of Convening Order until submission of investigating officer’s report to CA – 30 days

- Date of receipt by CA to CA’s endorsement on the report – 20 days
Type Three: Courts and Boards of Inquiry


- The CA shall prescribe when the report is due according to the complexity and gravity of the incident under investigation.


- Date of receipt by CA to CA’s endorsement on the report – 20 days
In death cases, the period for completing the administrative investigation report/record  shall not normally exceed 20 days from the date of the death, or  discovery.  For good cause, however, the CA may extend the period.  The CA and subsequent reviewers have 20 days to review and endorse the investigation (FORWARD ADVANCE COPIES OF DEATH INVESTIGATIONS TO THE COGNIZANT ECHELON II COMMANDER IN A TIMELY MANNER).  Noncompliance with these time requirements must be explained in the endorsement of the deviating command and commented upon by subsequent endorsers.  MILPERSMAN 1770-060 requires Status Investigation Reports (SIR) on all death investigations from all commands and reviewing authorities every 14 days.  NOTE – OTHER SPECIAL CONSIDERATIONS IN DEATH CASES: Notify NCIS of any death occurring on a Navy vessel or Navy/Marine Corps aircraft or installation (SECNAVINST 5520.3 series).  Normally, death investigations shall not be released to the public until they are final.  However, in the interest of providing the decedent’s next of kin with timely information, it is DON policy that upon completion of the review by the first flag officer in the chain of command, the reviewer shall release an advance copy of the investigation, per a request, to the next of kin.

LINE OF DUTY/MISCONDUCT DETERMINATIONS
Line of duty/misconduct determinations are not necessary in every injury situation.  JAGMAN 0221 sets out the requirement for such determinations:

In each case in which a member of the naval service incurs an injury which might result in a permanent disability or which results in the member's physical inability to perform duty for a period exceeding 24 hours (periods of hospitalization for evaluation or observation do not count), findings concerning line of duty and misconduct must be made.

Note that a requirement to conduct a line of duty/misconduct determination does not mean a JAGMAN administrative investigation must be conducted.    JAGMAN 0230 indicates that each injury or disease requiring line of duty/ misconduct determinations must be the subject of a preliminary inquiry.  It further describes the circumstances that require a command investigation.  This section also explains when health/dental record entries will suffice.  The commanding officer may always order an investigation if desired, but it is required only in certain circumstances.

LOSS/COMPROMISE OF CLASSIFIED MATERIAL
Be aware of the requirement to conduct a preliminary inquiry in all cases of possible loss or compromise of classified material.  This inquiry must be accomplished within 72 hours of discovery of the incident and forwarded to the ISIC or the Original Classification Authority (OCA), as appropriate.  If any one of the following three conditions exist, a JAGMAN investigation must be initiated: 1) Probability of harm to national security cannot be discounted; 2) Significant security weaknesses may have been revealed; or 3) Punitive disciplinary action is contemplated.

The preliminary inquiry is not a “mini-JAGMAN,” and should therefore be in letter report format rather than JAGMAN investigation format.  The OCA must be notified of the loss, as must the local NCIS office.  While NCIS involvement may delay action on a JAGMAN investigation, the fact that NCIS is on the case does not relieve a command of the responsibility to conduct a preliminary inquiry.

The investigation is intended to determine the cause of the loss/compromise and determine necessary corrective action, as well as assign accountability.  Even if NCIS determines that there is no criminal culpability, accountability is still an issue for the investigating officer to address.

Command investigations concerning loss, compromise, or possible compromise of classified information are forwarded to Chief of Naval Operations (N09N) as ultimate addressee per JAGMAN, section 0255.

