Command Services Advisory

PRETRIAL CONFINEMENT
Pretrial confinement (PTC) should be imposed only when there is probable cause to believe that the accused committed an offense triable by court-martial; that the person confined committed the offense; and confinement is necessary because it is foreseeable that the service member will not appear at trial or other proceeding, or that the accused otherwise will engage in serious criminal misconduct.  Less severe forms of restraint must be believed to be inadequate.  PTC should only be used when the command intends to refer charges against the accused to a special or general court-martial.  It should not be used for offenses to be referred to mast or summary courts-martial.  An accused should not be confined simply because it is convenient or expedient for the command.  If an accused’s presence at the command is disruptive for some reason, the command should consider transferring the accused TAD to another command until trial is completed.  Factors to be considered when ordering PTC are addressed in Rules for Courts-Martial (R.C.M.) 305(h)(2)(B), MCM (1998).

Command responsibility does not end with the signing of a confinement order and delivery of a service member to the quarterdeck of the confinement facility.  Within 48 hours of ordering an accused into PTC, or of being notified that a member of a commander’s unit has been confined, the commander must determine whether PTC should be continued.  If yes, the command must prepare a letter setting forth the reasons why it is believed that continued PTC is necessary and provide it to the Initial Review Officer (IRO).  This letter should be specific and contain at least an outline of the evidence supporting the conclusion that there is probable cause to believe that the accused committed an offense.  Additionally, the letter must justify the need to continue PTC, that is, the underlying reasons why it has been determined that the accused would be either a flight risk or would engage in serious criminal misconduct must be discussed.  Amplifying details concerning the aggravated nature of the offense(s), or any past disciplinary history, may help support the necessity for PTC.

The IRO, who is appointed by  the Commander of the Navy Region, will hold a hearing within 7 days of the imposition of PTC, at which time the memorandum submitted by the command will be considered, along with any other matters presented either by the accused or the command.  The hearings are typically held at the brig.   The local NLSO will assign a defense counsel to represent the accused solely for the purposes of the IRO hearing.  A command representative may appear at the hearing to present information supporting the need for continued confinement.  If a command representative is planning to attend the hearing, it is suggested that the brig be contacted for the exact time and date of the IRO hearing.

It should be kept in mind that the IRO conducts an independent inquiry.  The decision to release an accused is not subject to review, absent  the discovery of new evidence or additional misconduct.  In the event of release from PTC, commands may institute some lesser form of restraint, such as restriction.

A WORD OF CAUTION FOR VISITING AND DEPLOYING SHIPS AND SQUADRONS: 10 days after an accused is placed  in PTC, the local NLSO will detail a defense counsel to represent the accused at any subsequent court-martial. Even if the accused is released from PTC, the detailed defense counsel will continue to represent the accused wherever the trial is held.  If trial is held at a distant location, the accused will be entitled to have the same defense counsel present at government expense. 

CHARGE SHEET – BLOCKS 12 AND 15
After charges are preferred, Block 12 on the Charge Sheet (DD Form 458) is used to document that the accused was informed of the charges.   This is required by R.C.M. 308, MCM (1998), which states that the accused shall be informed of the charges against him/her as soon as practicable.  This is accomplished by either reading the charges to the accused or giving the accused a copy of the charges.  

After charges are referred to a court-martial, Block 15 on the Charge Sheet is used to document that the accused was served with a copy of the charges.  This is required by R.C.M. 602, MCM (1998), which states that the accused must be served with charges at least three days before a special court-martial can be held and five days before a general court-martial can be held.  

If charges are referred to a special court-martial, Blocks 12 and 15 can be completed at the same time when a copy of the charge sheet is served on the accused.  If charges are referred to an Article 32 investigation, only Block 12 should be completed before the investigation is conducted.  Block 15 is then completed after the charges are referred to a court-martial, if at all. 

INVOLUNTARY EXTENSIONS BEYOND EXPIRATION OF ACTIVE OBLIGATED SERVICE (EAOS)
The following information is for involuntary extensions of enlisted members beyond their EAOS for legal purposes.  This concept is often referred to as legal hold although it does not exist formally under that name.  MILPERSMAN 1050155 provides more detailed advice regarding how to accomplish all extensions.


Indebtedness.  Members may NOT be held past their normal EAOS solely for the purpose of satisfying indebtedness to the government or an individual or for the purpose of obtaining remission of indebtedness (MILPERSMAN 1050155.2).


Administrative Separation Proceedings.  Members may NOT be held beyond their normal EAOS in order to complete administrative discharge processing.  However, voluntary extensions may be requested from COMNAVPERSCOM (NPC-83) (MILPERSMAN 1910-208).


Nonjudicial Punishment.  Members may NOT be held beyond their EAOS either to appear before the commanding officer for NJP or to serve punishment awarded at NJP.  It must be with a view towards trial because of an offense under the UCMJ committed by a member (MILPERSMAN 1050155h).


Civilian Criminal Proceedings.  Members not in civilian confinement and those in civilian confinement as a result of delivery by military officials shall NOT be extended involuntarily beyond their EAOS solely for the purpose of completing the civilian criminal proceedings of federal, state or local courts in the United States, its commonwealths or possessions.  Exceptions to this policy may only be made by COMNAVPERSCOM (NPC-83) (MILPERSMAN 1050155j).  Distinguish this from situations where the member is an unauthorized absentee while still in civilian confinement.  In this latter situation, the member may be extended involuntarily until the completion of proceedings to facilitate the determination as to the amount of lost time, which must be made up (MILPERSMAN 1600-100).


Foreign Criminal Proceedings.  Policy is to afford members the fullest protection possible and that the Navy meets its international obligation in cases where foreign criminal jurisdiction is being exercised (MILPERSMAN 1050155i).  An involuntary extension may be affected when the member is in foreign confinement where the provisions of paragraph 3-7 of SECNAVINST 5820.4G (Status of Forces Policies, Procedures and Information) apply, and, except under extraordinary circumstances approved by SECNAV, the member would not be discharged while in custody or confinement of the foreign authorities, or for the purpose of making the lost time determination when the member is also an unauthorized absentee (MILPERSMAN 1050155i(5) and 1600-100).


While Pending Military Criminal Proceedings.  Members may be extended involuntarily when, as a result of apprehension, arrest, confinement, investigation or the filing of charges that may result in a trial by court-martial and the execution of any sentence thereof is likely to occur after the normal EAOS (MILPERSMAN 1050155h).  If a member is involuntarily extended, and in a full duty status (considered to be in a “full duty status” if not confined), the member is entitled to pay and allowances except for periods of detention in transit while returning to the member’s parent command for disciplinary action or for periods of confinement.

TRANSFERS NECESSITATED BY OR RESTRICTED AS A RESULT OF CIVIL INVOLVEMENT OR MILITARY DISCIPLINARY ACTION
Another area, which is commonly referred to as legal hold, has to do with restricting a member’s transfer from the parent command or from the area if a unit’s departure is imminent.  When a member commits, or is accused of committing, a civilian or military offense, which necessitates the member’s continued presence in the area for purposes of conducting civilian or military hearings, trials, etc., a member will not normally be reassigned from the area.  COMNAVPERSCOM desires to maintain strict control of transfers of this nature and section 3.026 of the Enlisted Transfer Manual provides disposition instructions for requests to maintain a member at a specific location.

ARTICLE 32 APPOINTING ORDERS
Before a charge may be referred to a general court-martial, Article 32, UCMJ, and R.C.M. 405, MCM (1998) require that a pretrial investigation of the alleged offenses be conducted.  This investigation is referred to as the Article 32 Investigation.” TRISVCOFFWESTINST 5800.1 provides guidance for requesting assignment of government counsel, defense counsel and an Article 32 Investigating Officer (IO).  Once counsel have been assigned and the IO has been made available, the command will be notified by separate correspondence of their names with a sample appointing order.  The command must then formally appoint the IO using the sample appointing order for the IO to conduct the investigation.

FEDERAL, STATE AND LOCAL JURY DUTY BY MEMBERS OF THE NAVAL SERVICE
There is an automatic Federal Court exemption based on 28 U.S.C. 1863, for all active duty members from serving on federal juries.

SECNAVINST 5822.2 (Service on State and Local Juries by Members of the Naval Service), establishes a uniform policy.  There is an automatic State Court exemption for all general/flag officers and commanding officers, and all personnel assigned to the operating forces; in a training status; and those stationed outside the United States are exempt from serving on state juries.  In addition, there is a discretionary exemption given to all special court-martial convening authorities, who may make a determination to exempt members from State and Local Juries, if jury duty would: Unreasonably interfere with the performance of their duties, or adversely effect the readiness of the command as a whole.  Commands who do not have special court-martial convening authority must forward the request, with a recommendation and supporting justification, to the next superior in the chain of command who is authorized to make an exemption determination or to the area coordinator.

If the commanding officer makes a determination to exempt a member, the CO should sign a written letter to the appropriate state or local official (normally the clerk of courts) exempting the member.  Additionally, members who are available for jury duty should not be charged leave or lose any entitlement.  Fees received by a member for jury duty must be turned over to the U.S. Treasury.

URINALYSIS ON MEMBERS RETURNING FROM UNAUTHORIZED ABSENCE
Commanding officers may establish a command policy that requires a urinalysis be conducted on each service member who returns from unauthorized absence (UA), regardless of length of UA. OPNAVINST 5350.4B, enclosure (4), paragraph 5b(1)(b) states that the commanding officer may direct testing of an entire unit, sub-unit, or identifiable segment of a command.  The commanding officer can create a sub-unit including all personnel who are UA and set the length of UA that will trigger the test (e.g. greater than 24 hours).  It is imperative that when the commanding officer  establishes this policy, all returning absentees who fit the policy limits submit samples.  The command policy should be in writing and consistently enforced or it may invalidate the use of the results.  Note that a decision of the Court of Appeals for the Armed Forces does not permit the use of urinalysis results in a court-martial following UAs less than 24 hours.  However urinalysis results for a member who has been UA for less than 24 hours may still be used for NJP and administrative separation, as long as it was conducted pursuant to command policy.
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