

Command Services 
TRIAL SERVICE OFFICE WEBSITE
Visit the website for Trial Service Office West at http://www.jag.navy.mil/html/TSOwestHome.htm to obtain general information concerning the command and specific guidance in the area of commands services with guides for nonjudicial punishment, JAGMAN investigations, administrative separation, etc. 

NAVAL JUSTICE SCHOOL PUBLICATIONS
Commands can obtain Naval Justice School publications by contacting the school’s website at http://www.njs.jag.navy.mil .  

LEGAL SERVICES AVAILABLE FROM TRIAL SERVICE OFFICE WEST
TRISVCOFFWESTINST 5800.1 dated 27 Oct 98, provides information on legal services available from Trial Service Office West and procedures for requesting such services.  The instruction is available on the Trial Service Office website.

JAG MANUAL CHANGE 3
Military commands should have recently received Change 3 to the Manual of the Judge Advocate General.  Some highlights of the change are (corresponding numbers refer to sections):

0106 – Authority to impose NJP extends to Reserve commanders or commanding officers on active duty training.

0111 – Clarifies that NJP reduction in rate is not applicable to personnel promoted by Selection Board process.

0116 – Changes the appeal of NJP time limit, to 5 working days, excluding weekends and holidays.  Appendix A-1-f is the new form reflecting change.

0119 – Outlines notification procedures of suspected officer misconduct/NJP results.  Appendix A-1-q is a sample report of officer NJP.

0155 – Promulgating order and CA’s action may be contained within the same document, when personally signed by the convening authority.

0204 – Requires CA’s and JAGMAN investigators to liaison with NCIS to reduce redundancies and to increase efficiency in both investigations.

0212 – Reminds CA’s to consider law enforcement authority liaison when drafting convening orders.

0215 – Advises JAGMAN investigators to liaison with SJA prior to questioning witnesses suspected of an offense and to minimize impeding parallel criminal investigations.

0205, 0209 & 0234 – If “no military nexus” in a death investigation CA has option to conduct a limited investigation.  Requires 20-day action for investigators, CA’s, and each endorser.  Clarifies notification of NCIS in death cases.  Requires coordination with next endorser for all extensions and requires comment on delays with investigation and/or in endorsement(s).  Establishes “first flag” release policy to next-of-kin (NOK).  Requirement to safeguard graphic details of report before delivery to NOK, and requires some form of personal delivery to NOK (i.e., CACO or other representative).

0235 – Clarifies requirement for JAGMAN investigation if non-naval personnel are found dead on Navy installation.  Establishes that limited investigations are final when the CA documents the factors for the decision not to conduct a further death investigation.

0242c – Promulgates the new CLASS A aircraft accident investigation requirements for investigator qualifications and independence.

MILITARY JUSTICE
DISCIPLINARY ACTION FOR OFF-BASE OFFENSES
Commands sometimes become aware of prosecution by civilian authorities of a Sailor for misconduct committed off-base.  Upon receipt of such information, commands should take all appropriate administrative action, such as suspension of driving privileges, referral to FAP, referral to CAAC, revocation of clearance, etc.  Normally, commands should not take disciplinary action (i.e. mast or court-martial) for the same misconduct while civilian prosecution is pending.   The command should simply track the case.   If the civilian prosecution results in a conviction, that fact should be documented in the Sailor’s service record.  If warranted by the offense, the command should then process the Sailor for administrative separation.  If civilian authorities decide not to prosecute at some point, the command may proceed with disciplinary action.

There may be cases where a command believes that immediate disciplinary action is appropriate despite pending civilian prosecution (e.g. upcoming deployment).  In this case, the command should call the Trial Service Office or local base SJA for assistance, who will in turn contact the local civilian prosecutor.  Navy regulations (exception discussed below) prohibit prosecution for an offense that has already been the subject of prosecution by a state. 

On rare occasions, a command tracks the civilian prosecution but the result does not satisfy the military’s interests of justice and discipline (e.g. deferred prosecution of aggravated DUI case).  Per JAGMAN 0108 and 0124, the command may forward a request to proceed with disciplinary action to the officer exercising general court-martial jurisdiction over the command (for NJPs and SCMs) and the Judge Advocate General (for SPCMs and GCMs).  Those authorities will rule on the request based on the particular circumstances of the case.   Commands contemplating this action should call the Trial Service Office or local base SJA for assistance.

DOCUMENTING NONJUDICIAL PUNISHMENT

One of the best pieces of aggravation evidence the government can use during sentencing at a court-martial is the document from the accused’s service record reflecting a previous NJP or court-martial.

To be admissible at a later court-martial, the document must be properly prepared.  Specifically, it must be made or maintained per departmental regulations; it must be accompanied by Booker Rights (explained later), if applicable; and it must reflect the dates of the offenses for which the member went to mast or trial.

MILPERSMAN 1070-310 states that the NAVPERS 1070/607, Court Memorandum, Page 7 of the enlisted service record, shall be used to record court-martial and NJP actions which affect pay.  Punishment which does not affect pay shall be recorded on the NAVPERS 1070/613, Administrative Remarks, Page 13 of the enlisted service record.

JAGMAN 0109 provides guidance on advising the accused of his rights before the mast takes place.  Of particular note is JAGMAN 0109d, which directs that JAGMAN Appendix A-1-d be used if the accused is not attached to or embarked on a ship.  These are commonly referred to as “Booker Rights.”  Ensure that this form is used and that a copy is included in the service record with the court-memorandum or Page 13 entry so trial counsel may introduce it to establish that the requisite Booker Rights were given.

JAGMAN 0141 states that NJP records cannot be used if the NJP offense took place more than two years before the offense for which the accused is now being tried at court-martial.  (This two-year period does not include periods of UA.)  It is imperative that you include not only the date of the mast, but the specific nature and date of the NJP offense.  To omit the date of the offense runs the risk of having the military judge exclude the document as a result of being unable to determine if the offense occurred within the two year period.  (Note also that an NJP from a prior enlistment is not admissible at courts-martial.)

NONJUDICIAL PUNISHMENT APPEALS
When advising a service member of his right to appeal NJP, use JAGMAN Appendix A-1-f (Change 3).  Appeals must be submitted in writing within five working days, excluding weekends and holidays (previously five calendar days (see JAGMAN 0116, Change 3)), from the date punishment was imposed, even if part of the punishment is suspended.  The appeal right is waived after the five day period unless the member can show good cause for delay.  In computing the five day period, commands must allow for any time necessary for documents to travel through the mail.  Punishment is to be imposed immediately whether or not an appeal is submitted.  However, if action on an appeal is not taken within five days of submission, the member may request that  unexecuted restraint or extra duty  be stayed until action on the appeal is taken (see paragraph 7d, Part V, MCM, (1998)).  Article 15, UCMJ, provides two grounds for appealing nonjudicial punishment: (1) the punishment was unjust, (2) the punishment was disproportionate to the offense.

Unjust punishment exists when the evidence is insufficient to prove the accused committed the offense; when the statute of limitations prohibits lawful punishment (statute of limitations is more than two years before imposition of NJP (excluding absences), Article 43(b)(2), UCMJ); or when any other fact, including a denial of substantial rights, calls into question the validity of the punishment.

Punishment is disproportionate if it is too severe for the offense committed.  Punishment may be legal but excessive or unfair considering circumstances such as the nature of the offense, the absence of aggravating circumstances, the prior record of the offender, and any other circumstances in extenuation and mitigation.  

UNAUTHORIZED ABSENCE (UA) STATUS WHEN APPREHENDED BY CIVILIAN AUTHORITIES
The rules concerning the status of a service member apprehended by civil authorities are as follows: First, if a member is an unauthorized absentee at the time of apprehension, that member remains an unauthorized absentee until returned to military control, regardless of the result of the civil matter.  The rule of “Once UA, always UA” governs.

Second, if a member is apprehended while on leave or liberty, whether or not the absence is unauthorized depends upon the outcome of the civilian criminal-matter.  If the member is convicted, then the member is deemed to be an unauthorized absentee from the time leave or liberty expired.  If, however, the member is acquitted, then the member is deemed to be absent without fault and is not an unauthorized absentee.  If the member is released without civilian trial being held, the commanding officer must administratively determine the member’s status by reference to the Dept of Defense Military Pay and Allowance Entitlements Manual (DODPM), Chapter 3, Table 1-3-3.  

Third, when the commanding officer delivers a member to civil authority (e.g. local police) with an arrest warrant, the military member is absent with the authority of the commanding officer from the time of delivery until the time the member is released by civilian authorities regardless of the outcome of the civilian matter.  If the member fails to return to military control upon release by civil authorities, the member is an unauthorized absentee from the time of release until the time of return to military control.  It should be noted that a “member is not entitled to pay and allowances if granted a pass or liberty to serve civil confinement," according to Note 5, Table 1-3-2, Chapter 3, DODPM.  

The last situation to be considered is the one in which the service member’s UA is terminated by apprehension by civil authority pursuant to a DD 553 (Deserter/ Absentee Wanted by the Armed Forces).  In this case, the UA terminates at the time of apprehension.  If the civilian authority apprehends the service member for a civilian crime, the UA does not terminate until civilian authorities inform the command that the member is available to be turned over to the command.

In all the above cases, if the absence is not excused, the member forfeits pay and allowances for the period of absence. 

ADMINISTRATIVE WITHHOLDING OF PRIVILEGES 

While many violations of the UCMJ could be handled formally, by imposition of NJP or referral to various levels of courts-martial, this is not necessary or even desirable in many cases.  Often, nonpunitive measures can be more effective in dealing with minor disciplinary problems.  One of the more effective nonpunitive measures which may be employed to correct minor deficiencies is the  administrative withholding of privileges discussed in JAGMAN 0104.

A “privilege” is defined as a benefit provided for the convenience or enjoyment of an individual.  Examples of privileges that may be temporarily withheld are: special liberty; exchange of duty; special command programs; access to base or ship libraries, base or ship movies, or enlisted or officer clubs; base parking; and base or ship special services events.  It may also encompass the withholding of special pay as well as commissary and exchange privileges, provided such withholding complies with applicable rules and regulations (e.g., BUPERSINST 1750.10 Subj: IDENTIFICATION CARDS FOR MEMBERS OF THE UNIFORMED SERVICES, THEIR FAMILY MEMBERS, AND OTHER ELIGIBLE PERSONS) and is otherwise in accordance with the law.

In all instances, unless properly delegated, final authority to withhold a privilege, however temporary, must ultimately rest with the level of authority empowered to grant that privilege.  Therefore, authority of officers and petty officers to withhold privileges is, in many cases, limited to recommendations via the chain of command to the appropriate authority.  Officers and petty officer are authorized and expected to initiate such actions when considered appropriate to remedy minor infractions and necessary to further efficiency of the command.  Authority to withhold privileges of personnel in liberty status is vested in the commanding officer or officer in charge.  Such authority may, however, be delegated to the appropriate echelon but in no event may the withholding of privilege, either by the commanding officer, officer in charge, or some lower echelon be tantamount to a deprivation of liberty itself.  See paragraph 142.2b of OPNAVINST 3120.32C and JAGMAN 0104b.

