Command Services Advisory

MILITARY JUSTICE
COURT-MARTIAL MEMBERS QUESTIONNAIRES
The accused in a special or general court-martial may elect trial by military judge alone or by members.  If trial by members is chosen, questionnaires completed by the members are required before the trial begins.  In recent cases, this requirement has caught some commands by surprise.  Since Article 25, UCMJ requires that “the convening authority shall detail as members…such members of the armed forces as, in his/her opinion, are best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament,” it is recommended that the potential members complete the questionnaires before their appointment by the commanding officer. Such a procedure would have added benefit in the event of a last minute decision by the accused to request trial by members. 

CHARGES AND SPECIFICATIONS
Overcharging continues to detract from otherwise properly drafted charge sheets.  A well-drafted charge sheet should fairly describe the misconduct of the accused using the appropriate articles of the UCMJ.  Unreasonable multiplication of charges is prohibited by Rules for Courts-Martial (R.C.M.) 307(c)(4) “Discussion” of the Manual for Courts-Martial, 1998 Edition.  Overcharging can jeopardize the government’s case by injecting unnecessary complication into the case, thus resulting in less effective prosecutions.  Commands are urged to contact Command Services prior to preferral of a charge sheet in order to obtain advice in drafting charges and specifications.

SPEEDY TRIAL
Under R.C.M. 707, the government’s speedy trial accountability generally begins with preferral of charges and continues until arraignment at court-martial.  A 120-day speedy trial rule applies to all cases irrespective of whether or not the accused is held in pretrial restraint.  The 120-day clock begins to run on the date charges are actually preferred.  Consequently, it is recommended in order to avoid speedy trial issues that no charges be preferred until an accused is apprehended or surrenders from an unauthorized absence.

Per R.C.M. 707(a), formal notification of the accused of preferral of charges under R.C.M. 308 starts the speedy-trial clock and requires that such notice be given “as soon as practicable.”  Therefore, unless the accused is UA or on leave, preferral will likely start the clock.  Given this, charges should not be preferred until the offense is fully investigated and the government is ready to proceed to trial.  Care must be used to make sure all cases are promptly brought to trial.  Although the assigned trial counsel normally is responsible for monitoring these issues, convening authorities should be alert to ensure that court-martial cases are not lost due to lack of speedy trial.

As a result of the 1986 amendment to UCMJ Article 43, periods that a member is absent without authority are excluded from statute of limitations computations.  Accordingly, it is no longer necessary to prefer charges to toll the running of the statute. Attention is directed to the provisions of MILPERSMAN 3430250 (CD ROM – MILPERSMAN 1600-060) when forwarding required documentation with the service record to BUPERS.

In existing long term absence cases in which charges already have been preferred and the member remains absent, convening authorities should approve a delay pursuant to R.C.M. 707.  Under the rule, periods of delay authorized by a convening authority are excludable when determining the government’s speedy trial accountability.  The delay approval should be in writing and kept with the charges, covering the period from the date of absence until return to military control.  If in doubt seek guidance from your staff judge advocate or the nearest regional Trial Service Office.

SAMPLE FITREP/EVAL AND PAGE 13 COMMENTS FOR DUI CONVICTIONS
Commands should change the samples below to reflect the individual’s DUI conviction  for Fitness Report or Evaluation and Administrative Remarks, Page 13 entry.

For Fitness Report/Evaluation:

Member was convicted of negligent driving in the first degree, a California alcohol related driving offense, based upon having operated a motor vehicle in a manner that was both negligent and likely to endanger other persons or property while exhibiting the effects of having consumed alcohol.  His/her blood alcohol content (BAC) at the time of the incident was ____.  The legal BAC limit in California is .08%. 

For Administrative Remarks, Page 13:

You had an alcohol related incident as documented by a conviction in federal magistrate’s court of negligent driving in the first degree, an alcohol related driving offense, based upon having operated a motor vehicle in a manner that was both negligent and likely to endanger other persons or property while exhibiting the effects of having consumed alcohol. Your blood alcohol content (BAC) at the time of the incident was ____.  The legal BAC limit in California is .08%.

QUESTIONS FROM COMMANDS

Q:  May a commanding officer return an enlisted service member to the rate the member held before reduction in rate at NJP?

A:  MILPERSMAN 2230200 (CD ROM MILPERSMAN 1430-020) states that, except for cases involving personnel serving in paygrade E-1, the commanding officer must observe the member for at least 12 months after the reduction occurred and then, if restoration is appropriate, recommend the restoration or advancement to BUPERS (Pers-8).  (The member’s time in rate would reflect the date of restoration.)  This procedure must be distinguished from “setting aside” punishment pursuant to Article 15(d), UCMJ, by which commanding officers may restore all rights, privileges and property affected.  (If a reduction in rate is involved, the member’s time in rate will be that which was in effect at the time punishment was imposed.)

The difference in the time limits and procedures arises from the justification for setting aside.  Paragraph 6d, Part V, MCM, 1995 indicates that punishment should be set aside only when, under all the circumstances of the case, the punishment has resulted in a clear injustice.  (An example would be a case in which the member was not guilty of the offense.)  Paragraph 6d also suggests that the punishment be set aside within a reasonable time after it was executed.  A reasonable time is considered to be four months “in the absence of unusual circumstances.”

In sum, if a member is reduced at NJP, the usual advancement procedures will normally apply.  If the CO believes the member is particularly deserving of restoration to the previously held rate, the CO must wait at least 12 months, and then recommend advancement to BUPERS.  However, if the CO decides that the reduction, or any other punishment for that matter, resulted in a clear injustice, it may be set aside, normally within four months after the punishment was executed unless unusual circumstances exist.

Q: What type of service record entry should be indicated when the trial results in acquittal?

A: It depends upon what UCMJ violation the service member was charged with at court-martial or nonjudicial punishment.

Whenever the service record of a member contains absence or desertion entries or any other entry concerning unauthorized absence, a later entry is necessary in order to show what action was taken.  In case of acquittal, or in case the proceedings are set aside by proper authority, or if the offense is dismissed with only a warning (nonjudicial punishment), or if no disciplinary action is taken regarding the offense, or if the absence was excused, entry shall be made on the Administrative Remarks, Page 13 of the service record, showing the period of unauthorized absence and the final action taken.

For any offense other than unauthorized absence, when trial results in acquittal, or in which case the proceedings are set aside by proper authority, no entry whatever shall appear in the member’s service record, neither the fact of having a trial nor any mention of the offense.

For further guidance when recording service record entries to record punishment imposed, transferring an enlisted member in a disciplinary status, disposition of erroneous information previously recorded on a Court Memorandum (Page 7) or Administrative Remarks (Page 13) pertaining to an unauthorized absence refer to MILPERSMAN 5030500 (CD ROM MILPERSMAN 1626-020).

