Command Services Advisory

We are here to help
November 1996, the Trial Service Office (TRISVCOFF) West was established to consolidate prosecution, court reporting and most command level legal support services into one activity for enhanced service to client commands. Those functions are no longer a role of the Naval Legal Service Office, which provides defense counsel functions, legal assistance and claims services.

Command Services Department serves as the initial point of contact and provides advice to client commands in many areas, including drafting charges, pretrial confinement, forum options for disciplinary cases, NJP, convening authority’s actions, standards of conduct and government ethics, JAGMAN investigations, and administrative separation processing.

Trial Service Office West has Command Services support available in San Diego and at the Everett, WA Detachment, Bremerton, WA Branch Office and Whidbey Island, WA Branch Office.

MILITARY JUSTICE
Request for Other Than Honorable (OTH) Discharge in Lieu of a Court-Martial.
Ref:
(a) MILPERSMAN 3630650 (CD ROM  – MILPERSMAN 1910-106)

After charges have been referred to a court-martial and sent to the TRISVCOFF, and upon request by the accused, the court-martial convening authority may grant an OTH Discharge in lieu of a trial by court-martial.  Which convening authority may grant the OTH depends on the charges for which the OTH is to be given. If the charge which gives rise to the OTH request is a violation of the UCMJ, Article 86, UA, and the period of UA is greater than 30 days, the Special Court-Martial Convening Authority may grant the OTH request.  This is specifically authorized and indicated in reference (a).  The General Court-Martial Convening Authority must approve requests based on charges for any other violation of the UCMJ.  Notwithstanding this fact if Special Court-Martial Convening Authorities charge several offenses, including a UA for more than 30 days, they may still grant the OTH as long as the other charges are withdrawn and dismissed.

The OTH request package which is sent to the convening authority should include the following documents:

1) Request by the accused

2) Unsworn statement by the accused

3) Copy of the charge sheet

4) Relevant evidentiary documents

5) First endorsement by Defense Counsel

6) Second endorsement by Trial Counsel, Prosecutor.

When granting an OTH the convening authority no longer needs authorization from BUPERS, rather all they do is inform BUPERS of the decision.

The command must be aware that once an OTH request is approved all type of confinement or restriction MUST be terminated.

The approval of an OTH does not in and of itself mean that the accused has been validly discharged from the Navy.  In order for the discharge to be complete certain major requirements must be complied with.  First, the accused must be given an exiting medical examination.  This examination is divided into two parts, a physical examination and a mental examination.  Secondly, the accused must be provided with an opportunity to attend a TAP class.  This last requirement can be waived by the accused if the accused so desires.  If the accused is in pre-trial confinement (detainee) or restriction the command can arrange to have the accused undergo the medical examination and the TAP class while the OTH is being processed.

Once the OTH is approved and all the requirements have been met the accused can be provided with discharge papers and will then be validly discharged from the armed forces.

In the right case, the OTH is a good mechanism to utilize when the primary objective of the command is to have the accused discharged from the Navy. The prosecution can never guarantee a Bad Conduct Discharge (BCD), therefore, the command always has the risk of the accused not being given a punitive discharge from the judicial process.  If a BCD is not given as part of the sentence then the command would have to use an Administrative Discharge Board Separation.

With an OTH, the accused would not be entitled to many of the benefits associated with serving in the U.S. Navy.  Additionally the OTH process saves time, money, resources and personnel directly attributed to a trial by court-martial.  Trial counsel for a case will discuss the pros and cons of an OTH in lieu with the command.

STANDARDS OF CONDUCT AND GOVERNMENT ETHICS
Change of Command Ceremonies
Ref:
(a) SECNAVINST 5603.2D, Printed Matter for Official Ceremonies


(b) OPNAVINST 5218.7A, Navy Official Mail Management Instructions

(c) DoD 5500.7-R, Joint Ethics Regulation (JER)

Appropriate use of Government property, cited in 5 Code of Federal Regulations (C.F.R.) 2635.704, applies to any form of real or personal property in which the Government has an ownership, leasehold, or other property interest...The term includes... official mail, automated data processing capabilities, printing and reproduction facilities...

In planning a change of command and post-ceremony, considerations must be made as to what's proper and what's not.  Per paragraph 1b of enclosure (1) of reference (a), appropriated funds can be used to print invitations to and an RSVP card for the ceremony.  Per reference (b), official mail can be used to send the invitations and RSVP card.  The post-ceremony reception is a social function and, under Federal appropriations law, a personal expense to the departing officer.  Appropriated funds cannot, therefore, be used to pay for the luncheon.  Per paragraph 3b of enclosure (1) of reference (a), a card announcing or inviting persons to the luncheon must be printed at the departing officer's personal expense.  If it is printed on the ceremony invitation, it makes the ceremony invitation an unofficial matter -- with the effect that Government funds cannot be used for the printing or Government mail used for the mailing.  Per paragraph P-9, chapter 3 of enclosure (1) of reference (b), a separate card announcing the time and location of a reception immediately following the ceremony can be included in the official mailing provided it does not result in any increased cost to the Government.

Another area of concern is gifts between employees or in this case, command and wardroom gifts to departing Commanding Officers.  Paragraph 2-203(a) of reference (c) was amended to permit groups of employees to give gifts exceeding $300.00 in value to superiors on special, infrequent occasions that terminate the superior-subordinate relationship if: (1) the gift(s) are appropriate to the occasion, (2) are uniquely linked to the departing employee’s position or tour of duty, and (3) commemorate the same.

Basically, this means that in cases of change of command and retirement, an exception has been carved out of the rule.  Your command may purchase a gift exceeding the $300.00 limit if the gift is linked to the CO position and commemorates his/her tour of duty with your command.  The command may not exceed the $300.00 limit to buy a gift that the CO would like because it is a hobby item, or some such other reason.

SERVICE OF PROCESS
Service of Process establishes a civil court’s jurisdiction over a person. Military members may always be served at an off-base location.  Section 0616 of the JAGMAN provides rules for allowing service at a member’s command.  Generally, if a state court attempts service on a member of a command the commander should not prevent it, except in unusual cases.  Once the Commanding Officer consents to the service, a place out of the workspace, such as the legal office, may be designated for the process server and member to meet.  The member may be directed to report there.  The Commanding Officer, or another officer specifically designated, should be present during the service of the member.  Installation legal offices generally make their offices available for service (contact your base legal office to determine whether this service is available).  If a court other than the one in which the command is located attempts service, ensure that the member understands that such service need not be accepted. If, after notification of the attempt, the member refuses to accept, the command should not bring the process server in direct contact with the member and notify the server that the member refuses service.  If the member desires to accept service, the rules above are equally applicable.  Whenever possible, the member should be referred to the Naval Legal Service Office’s Legal Assistance Department for legal advice.  Once a member is served with a notice to appear as a witness in a civilian court, the Commanding Officer should normally grant leave or liberty to comply with the request.

QUESTIONS FROM COMMANDS

Q:  Can an administrative discharge board continue if the respondent is absent?

A:  Respondent have the right to appear in person, with or without counsel, or in their absence to be represented by counsel (MILPERSMAN 3640350.3 (CD ROM MILPERSMAN 1910.500) – Rights of the Respondent) at an Administrative Discharge Board.  The Board can continue without the respondent, however, when a respondent who has elected an Administrative Discharge Board and is placed on notice as to the time and date of commencement, is then without authority absent from the Board.  If the respondent is outside the reach of the Government so that it is not possible for the Government to bring the service member to the Administrative Discharge Board, the Board can continue in the respondent’s absence.

Q:  Where does it say in writing that a Chief Petty Officer cannot be reduced at NJP?

A:  There are two references that highlight this issue.  First, the Manual for Courts-Martial, 1995 Edition, Appendix 2, Section 815, Art. 15, paragraph (b)(2)(H)(iv) indicates that, "...if the grade from which demoted is within the promotion authority of the officer imposing the reduction..." then an individual can be reduced.  Second, MILPERSMAN 3420140.2 (CD ROM MILPERSMAN (no change to article number)) indicates that, "....The commanding officer is not considered to have the authority at nonjudicial punishment (NJP) to reduce a service member in pay grades E-7 or above to a lower pay grade since advancement to E-7 or a higher pay grade requires selection by a board convened for that purpose by the Chief of Naval Personnel..."

In the Marine Corps, Noncommissioned Officers (E-6 through E-9) may not be reduced at nonjudicial punishment.  MARCORPROMAN, Volume 2, ENLPROM, paragraph 1200, pertains.

