RIGHT TO RETIRED PAY AND OTHER BENEFITS UNDER THE UNIFORM SERVICES FORMER SPOUSES' PROTECTION ACTPRIVATE 

Legal columns contain general information and guidance only.  To speak with an attorney regarding a specific legal problem, please call your local Legal Assistance Office for an appointment.  At the Washington Navy Yard, (202) 685-5569; at the Pentagon, (703) 693-0107; at National Naval Medical Center, (301) 295-6052.  Attorneys do not give advice over the telephone.  Walk-ins are taken only for powers of attorney and notary services and only during the following hours.  Hours of operation are as follows: Navy Yard: 800-1630, Monday through Friday;  At the Pentagon: Monday, Tuesday, Thursday and Friday from 0800 to 1600; and Wednesday from 0800-1300;  NNMC  0730-1600 Monday through Friday, but attorney services are generally available on Tuesdays and Thursdays.

If you would like more information or have any questions regarding this or any other topic, please call the Legal Assistance Office for an appointment or visit our website at http://www.jag.navy.mil/html/NLSONCnewmain.htm. 

Many issues arise when a service member and his or her spouse decide to get a divorce.  Of major concern to both parties is the military spouse's continuing eligibility for commissary, exchange and health care benefits, as well as his or her eligibility for a portion of the servicemember's military retired pay.  The Uniform Services Former Spouses' Protection Act (USFPA) addresses these concerns.      


The USFPA does not automatically give a former spouse any of the member’s retired pay. Rather, the law permits a state to treat military disposable retired pay as marital property and therefore divide it in a divorce action. Disposable military retired pay is a service member’s monthly retired pay minus qualified deductions. USFPA allows the local court to treat military retired pay just as it would treat a civilian pension plan. Retired pay may be divided for property settlement purposes. Retired pay may also be garnished to satisfy child support and alimony obligations. Whether military retired pay will be treated as marital property and how the servicemember's military retired pay will be divided between the two parties upon divorce is decided according to state law.  Maryland, Virginia and District of Columbia courts have treated a service member's military retired pay as a marital asset which can be divided in a divorce action. 


The retirement pay is divided according to the law of each state. There is no universal formula for dividing retired pay in the USFPA, rather state law formulas control. Once a final decree of divorce, dissolution, legal separation, or court approval of a property settlement has been rendered direct payments of child support, alimony or property award may be made to the former spouse by a military finance center. However, direct payment of retired pay awarded as property requires a prerequisite of ten years of marriage overlapping with ten years of service creditable toward retirement and the court order must specify a dollar figure or percentage of the disposable retired pay. 


Under the USFPA, a former spouse, like a current spouse, can be designated as a Survivor Benefit Plan beneficiary.  Survivor Benefit Plan (SBP) is an annuity that allows retired service members to provide continued income to a named beneficiary in the event of the retiree's death.  A retiring servicemember will be enrolled in the SBP unless he or she declines to participate.  If divorce occurs after retirement and the servicemember had initially elected to participate when retiring, the divorce terminates the initial beneficiary designation in favor of the "spouse."  However, coverage may be continued in favor of a "former spouse" either voluntarily, to honor an agreement between the parties, or to comply with a court order.  The former spouse however, must elect "former spouse coverage" from the appropriate military finance center within one year of the date of the final divorce decree.    



The USFPA also permits former spouses to continue receiving commissary, exchange, and health care benefits after a divorce in certain cases. In order to qualify for continued benefits a former spouse must show that the service member served at least 20 years of creditable service, that the marriage lasted at least 20 years and that the period of the marriage overlapped the period of service by at least 20 years.  A former spouse who meets these requirements is known as a 20/20/20 former spouse and is entitled to full commissary, exchange and health care benefits.  These benefits include CHAMPUS (up to the age of 62) and inpatient and out-patient care at a military treatment facility.  Former spouses who do not meet these requirements lose their commissary and exchange privileges once the divorce is final.  


In cases where the servicemember served 20 years of creditable service, the marriage lasted 20 years, but the period of the marriage overlapped the period of service by only 15 years the former spouse is entitled to full military medical benefits only for a transitional period of one year following the divorce. After this year of coverage, the spouse may purchase a DOD-negotiated conversion health policy. Full coverage also requires that the former spouse does not remarry nor enroll in an employer-sponsored health insurance plan. Former spouses who are neither 20/20/20 nor 20/20/15 former spouses are not entitled to any military health benefits after a divorce. But they are eligible for the DOD Continued Health Care Benefit Program, a premium based temporary health care coverage program for 36 months of coverage until alternative coverage can be obtained, if they enroll within 60 days of losing full military health care benefits. 


If you have questions regarding USFPA, call one of our legal offices and schedule an appointment with an attorney.

