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ADMINISTRATIVE SEPARATION BOARDS OVERVIEW
I.
INTRODUCTION

A.
Format and function of Admin Board


B.
Your role as recorder: DO IT RIGHT THE FIRST TIME!!!!
II.
DOCUMENTS TO BE PREPARED BEFORE THE BOARD

A.
Procedure Letter


B.
Procedure Acknowledge


C.
Appointing Order


D.
Report of the Board

III.
BEFORE THE BOARD

A.
Familiarize yourself with the case


B.
Review the respondent's service record, the Unit Punishment Book (UPB), and Division Officer Notebook


C.
Gather, review and organize any evidence, medical records, police records, division records, etc.


D.
Read applicable MILPERSMAN / MARCORSEPMAN sections and ensure your case meets all the requirements


E.
Develop a theory


F.
Copy package of exhibits for each member / have discharge Board guide prepared for each member


G.
Prepare findings worksheet and report of the Board for the senior member to use


H.
Have working tape recorder set up to record proceedings


I.
Set room up for Board

IV.
VOIR DIRE

A.
Goal - unbiased members who will make impartial decisions


B.
Establish that the members don't know the respondent, haven't heard about the case, and don't have any preconceived notions about what the outcome should be


C.
Rehabilitation / damage control

V.
OPENING STATEMENTS

A.
Yours - the road map, never waive it



1.
Describe the Board's functions and duties - must make 3 decisions / recommendations:




a.
Is the basis for separation established




b.
If yes, should member be separated or retained




c.
If separated, how should the discharge be characterized as Honorable, General, or Other Than Honorable.  Remember misconduct that does not form the basis for separation may not be used for characterization



2.
Why this Board is convened - describe the respondent's disciplinary history if applicable



3.
Give a brief summary of the evidence you'll present to prove your case



4.
Tell the Board what you want them to conclude, i.e., confident that:




a.
Evidence will support misconduct findings




b.
Evidence will support separation from the Navy




c.
Evidence will warrant an Other Than Honorable discharge


B.
During the defense's opening listen to their theory of the case to prepare for rebuttal and counter argument with your evidence.

VI.
PRESENTING YOUR EXHIBITS

A.
Briefly go through them with Board by stating the exhibit number and the identity of the exhibit.  Don't discuss or argue the exhibit


B.
If you have numerous exhibits, request a break to enable members to review them before calling your witness


C.
Be familiar with your exhibits


D.
Tell them if an exhibit is only admissible for a limited purpose (e.g. Pre-service misconduct may be used for separation but not characterization of discharge)


E.
Copy any relevant sections of instructions you deem relevant and which intend to offer as exhibits / helpful to highlight pertinent sections / and later argue meaning of each to members

VII.
HANDLING OBJECTIONS

A.
Remember - the rules of evidence do not apply


B.
"Irrelevant" - be prepared to explain why the exhibit is helpful to the Board; almost everything is relevant


C.
"Prejudicial" - if it wasn't, you probably wouldn't be trying to offer it / you can say that its probative value outweighs its prejudicial effect


D.
"More than 2-years-old" only applies to NJPs (JAGMAN 0133)


E.
"Command directed urinalysis" cannot use to characterize adversely, but can use on Separation / retention question


F.
"No article 31(b) rights given" not applicable to Admin Boards


G.
"Evidence is cumulative" - evidence that is repetitive, you don't want exhibits that essentially say the same thing

VIII.
WITNESSES

A.
Use them, but don't over kill


B.
May need witnesses to the offenses


C.
Always call witnesses that will testify about work performance, military performance, character, potential, etc., Witnesses to rebut defense which respondent uses


D.
Interview both witnesses for both sides beforehand - avoid surprises


E.
Try to get solid, first-hand information about the case and the respondent


F.
Establish the relationship between respondent and witness (avoid anyone with personal bias)


G.
Bring out prior counseling chits


H.
Opinion of potential for further service

IX.
EXAMINATION OF WITNESSES AT THE BOARD

A.
Swear in all witnesses (direct / cross)


B.
Don't cross examine unless you already know you're going to get something out of it


C.
Use cross examination to impeach (attack credibility of a witness)

X.
CLOSING ARGUMENTS

A.
Summarize evidence and testimony 


B.
Argue your position - why Board should do what you want


C.
Point out applicable rules, guidelines


D.
Be reasonable

XI.
POPULAR DEFENSE STRATEGIES

A.
Command failure; i.e. not enough assistance or guidance you may need to request break to obtain rebuttal witnesses


B.
Needs help - attempt to shift focus on command vice member, shift focus and responsibility back to member


C.
Mistake, or isolated instance of poor judgement - look for other instances



1.
Stress awareness of regulations



2.
Poor judgement is a reason to fire someone, not retain him


D.
Great record - separate the misconduct from the performance record



1.
Having a good record doesn't mean you can disregard the rules



2.
Need to protect the integrity of good discharge


E.
Sympathy - depersonalize



--
Stress accountability and need to maintain good order and discipline

XII.
MISCELLANEOUS

A.
Don't assume anything


B.
Ensure all the pertinent information gets before the members


C.
Don't get too personal


D.
Be realistic and reasonable


E.
Don't testify, or have XO or CO testify unless deemed critical to the case


F.
Capitalize on your strengths - check his uniform, PQS, preparation for advancement / your knowledge of command's mission, structure, and personnel

XIII.
POST BOARD

A.
Need to prepare a summarized record and obtain authenticating signature of senior member


B.
Findings worksheet


C.
Report of Board


D.
Deliver a copy of summarized record for Counsel for Respondent and signed for


E.
Determine who your Separation Authority is for this case: your CO, your GCMCA, or BUPERS


F.
Prepare a letter of transmittal with package and with CO's recommendation


G.
Consider if message report is O.K.; if need to send supporting paperwork - send within 15 days


H.
If can’t locally separate - forward package to appropriate Separation Authority and then wait for discharge message to come back

CALL FOR ASSISTANCE IF YOU NEED IT; IT IS BETTER TO ASK FOR HELP BEFORE THE BOARD AS OPPOSED TO EXPLAINING IT TO THE CO AND HAVE TO RE-DO THE PROCESS.  CONTACT YOUR ISIC SJA OR COMMAND SERVICES OF NEAREST TRIAL SERVICES OFFICE (TSO).

ADMINISTRATIVE SEPARATIONS

MILPERSMAN & MARCORSEPMAN GUIDANCE

The following sections of the Military Personnel Manual (MILPERSMAN) and Marine Corps Separation and Retirement Manual (MARCORSEPMAN) are offered to help you in highlighting particular sections of the MILPERSMAN and MARCORSEPMAN:

1.
Index of reasons for separation. MILPERSMAN 1910-100.  This section lists the formal reasons for separation of enlisted servicemembers.  If you are lost as to reason(s) to separate someone, this is a good starting point to see if the facts appear to fit into any of the listed categories.  The MARCORSEPMAN does not have an index.

2.
General policy for administrative separations. MILPERSMAN 1910-010; MARCORSEPMAN 6101.  These sections give general policy why we separate people.  It certainly is good information for both the Recorder and the Counsel for Respondent.

3.
Definitions concerning separation of enlisted personnel. MILPERSMAN 1900-010;  MARCORSEPMAN 6002.  These sections have general definitions, e.g., Convening Authority, Enlisted Performance Evaluation System, etc.

4.
Guidance concerning separation of enlisted personnel. MILPERSMAN 1910-204.  MARCORSEPMAN 6105.  These sections give general guidance on page 11/13 counseling.


••
Also, you must read MILPERSMAN 1910-212, which lists factors to be considered on the issue of retention or separation.


••
MILPERSMAN 1910-214 puts limits on what may be considered from a prior enlistment or period of service.

5.
The different types of characterization and how to decide which one applies; i.e., Honorable, General or Other Than Honorable.  MILPERSMAN 1910-300; MARCORSEPMAN 1004.  These sections give general guidance on when each type of discharge is appropriate.  Remember, first you must decide whether to keep the servicemember in, or kick him/her out.  If you are going to kick him/her out, you have to put a label (characterize) on the time he/she was in the military; i.e., Honorable, General, or Other than Honorable.


••
For the issue of separation, the Board may consider pre-service, prior enlistment stuff (sometimes), but for the issue of characterization you may not consider that material at all!  See MILPERSMAN 1910-306 and MARCORSEPMAN 1004.4.

6.
Misconduct:  MILPERSMAN 1910-138 through 146; MARCORSEPMAN 6210.  Read it, learn it, know it!

7.
Information on administrative Board procedures.  MILPERSMAN 1910-516.  MARCORSEPMAN 6304: the gouge on what is supposed to happen at a Board.

ADMINISTRATIVE BOARD CASE PREPARATION
[The following is not an exhaustive checklist on how to prepare for an administrative Board.  If you do the following, however, you will find yourself better prepared for an administrative Board.]

1.
Interview Respondent's chain-of-command and merit witnesses (if the misconduct is going to be contested), and all the witnesses to be called by your opponent before the administrative Board.  [Counsel for Respondent will interview and prepare Respondent for the administrative Board and interview any witnesses whom the Respondent may want to call on his behalf.]

2.
Remember to question witnesses you interview on the Respondent's performance, military character, rehabilitative potential, reliability, initiative, trustworthiness, on the Respondent's knowledge of his / her rate, on the Respondent's shipboard / rate qualifications, on the Respondent's advancement or leadership, the effect of the Respondent's retention on morale within the unit, and on the Respondent's attitude toward the Navy.

3.
Take good notes during the interview of your witnesses and your opponent's witnesses.  If you have time, have the witnesses provide you a written statement before the administrative Board.  It is better, in most cases, to call witnesses to testify rather than just introducing a witness statement.

4.
Ensure that you review the Respondent's enlisted service record.  Review the Respondent's pre-service history, his enlistment contract, security questionnaire, and any drug / alcohol waivers.  Copy and organize documents you want to submit as exhibits.

5.
Review the Respondent's enlisted performance evaluations and comments as to Respondent's watchstanding duties, rating knowledge, outside activities (positive & negative), self-improvement issues, community relations, and social interaction.

6.
Review the Respondent's division officer file, the unit punishment book, the CAAC or DAPA file if the Respondent has an alcohol problem or incident, and any informal / formal counseling records and make copies of records supporting your case.  Copy and organize documents you want to submit as exhibits.  Prepare to meet any objections by your opponent to your exhibits.

7.
Review your opponent's exhibits and prepare to make objections to his / her exhibits.

8.
Prepare you closing argument(s), your opening statements, questions for voir dire, and direct / cross-examinations of witnesses.

VOIR DIRE ADMIN BOARD
[The following list of proposed voir dire questions is not intended to be exhaustive.  Additional voir dire questions may be drafted to fit the particular facts of each case.  Listen to the answers from the members as such answers will reveal whether a challenge for cause may exist.  A challenge for cause may exist if the member can not render a fair and impartial decision.  The challenged member may be examined by the Respondent's counsel, Recorder, and other members of the Board.]

General Voir Dire Questions by the Recorder:

1.
Do any of the members know the Respondent?  If yes, how do you know him?

2.
Has anyone discussed this administrative Board with you?  Do you know why the Respondent is here?

3.
Do any of the members have knowledge about the facts in this case?

4.
Have any of the members read, heard, or seen anything about this case?

5.
Do any of the members write the fitness reports / evaluations for any other member?  Are any of you in the same Department?  Direct chain-of-command?  Stand duty together?

6.
Do all the members understand that this proceeding is purely administrative in nature and that the Rules of Evidence do not apply?

7.
Have any of the Board members sat on an administrative Board before today?  How many?  Nature of Boards?  Outcome?

8.
Have any of the Board members ever been challenged for cause as a member on an administrative Board before?

9.
Do all the Board members understand that the Board's decisions are recommendations and that BUPERS is the final decision-making authority in this case?

10.
Do each of you agree that you will listen to all the evidence, both from the Government, and from the Respondent, before you vote on any of the decisions you will make today?

11.
Do each of you understand the burden of proof is a "preponderance of the evidence" standard which applies to your decisions with regards to the issues of retention / separation and characterization?

12.
Do you all agree to follow the preponderance of the evidence standard when making your decisions today?

13.
Do you understand that an OTH is a characterization of discharge and not punishment?

14.
Do all the Board members agree that they have a duty to uphold the honor and integrity of a honorable discharge?

15.
Do all of the Board members understand that mandatory processing (if applicable) does not mean mandatory separation?

16.
Do all the Board members agree that individuals who will not conform to expected naval standards of conduct, discipline, and performance should be separated from the naval service?

17.
Do any of you know the following witnesses I intend to call:  [List names.]  How?  How long?  Friends or professional acquaintances?

18.
Have any of you received any direction from any person on how to vote today in this administrative Board?

19.
Do all of the Board members agree that your votes are equal and rank plays no part in voting?

20.
Do any of the members have any reservations about sitting on this Board?

21.
Do each of you believe yourself to be a fair and impartial member?

General Voir Dire Questions by Counsel for Respondent:

1.
Do all of you understand that an administrative Board is not bound by the findings made by a Commanding Officer at nonjudicial punishment hearings?

2.
Do the Board members concur that voting for no misconduct is appropriate if the evidence supports such a finding even if it is contrary to the CO's findings at Mast?

3.
Do any of you believe the convening authority desires a particular result in this case?

4.
Do all of the Board members understand that an Other Than Honorable Discharge characterization carries with it punitive consequences?

5.
Do all the Board members understand that a member separated with an OTH stands to lose virtually all VA benefits, and may expect to lose educational and employment opportunities in any situation wherein the type of service rendered in the armed forces may have a bearing?

6.
Do all the Board members understand that the Board has the power to recommend an honorable or general characterization of discharge?

7.
Do any of the Board members understand that a separation is not always warranted even if misconduct was found to have occurred?

8.
Do all of the Board members understand that the Navy or Marine Corps invests substantial resources in new accessions for their training, equipment, and related expenses and that an early separation represents a loss of that investment?

9.
Do the members agree that if the evidence supports retention that they will vote for retention?

10.
Do any of the Board members know each other?  How?

11.
Have any of the members served as a Recorder on another administrative Board?

12.
Have any members ever served on court-martials or state jury trials?

13.
Do any of the Board members know the Recorder?  Professional acquaintance or friend?  How long?  Ever discussed cases with him?  Do you socialize with him?

14.
Have any of you been legal officers?  When?  Where?

15.
Do any of you know the following witnesses the Respondent intends to call:  [List names.]  How?  How long?  Friends or professional acquaintances?

16.
Have any of you formed any opinions about Respondent's case?

17.
Do any of you feel pressured to vote one way or the other in this case due to an understanding at the command about the Respondent or because of the nature of the underlying (alleged) offense?

18.
Do any of the Board members have other duties or conditions that would prevent them from fully concentrating on this case?

19.
Do the Board members agree to hold the Recorder to his burden of proof in this case on all the decisions the Board must make?

20.
Do any of the Board members know of any reason that they should not sit on this administrative Board?

DIRECT EXAMINATION OF WITNESSES
I.
DETERMINE YOUR GOAL OR PURPOSE
II.
PREPARATION - KEY TO SUCCESS

A.
Review pertinent records


B.
Interview witnesses


C.
Review all prior statements


D.
Outline your areas of questioning



1.
Identify and qualify your witness



2.
Set the scene - chronological order



3.
Use real evidence if you have it




a.
The knife




b.
The marijuana baggie, etc.



4.
Anticipate objections



5.
Prepare a good wrap up

III.
CONDUCTING YOUR DIRECT EXAMINATION

A.
Remember your game plan


B.
Avoid leading questions - make witness talk (who, what, where, when, why, and how)


C.
Use plain language


D.
Ask short simple questions


E.
Listen to your witness and respond


F.
Appear interested


G.
(If possible) demonstrate testimony


H.
End strong

IV.
DEVELOP TECHNIQUES TO EMPHASIZE MAIN POINTS

A.
Pace or tone


B.
Pauses


C.
Movements

V.
PROJECT CONFIDENCE

VI.
GOALS - ULTIMATE:  TO WIN

A.
Brevity


B.
Persuasiveness

CROSS EXAMINATION OF WITNESSES
I.
DETERMINE YOUR GOAL OR PURPOSE.  Generally - 2 purposes:


A.
Expose bias, prejudice, motive to fabricate


B.
Expose weaknesses of witness



1.
Minimize impact of direct



2.
Expose any untruths

II.
SCOPE OF CROSS-EXAMINATION

A.
Not necessarily limited to that of direct - remember since this is an admin Board you can go into matters beyond direct as long as relevant


B.
Matters affecting credibility

III.
PREPARATION - KEY TO SUCCESS

A.
Review case file


B.
Interview witnesses


C.
Review all prior statements


D.
Draft specific questions

III.
CONDUCTING YOUR CROSS EXAMINATION

A.
Start strong and end strong


B.
Exude confidence



-- Look and act in control


C.
Ask leading questions


D.
Don't be argumentative


E.
Short questions are best


F.
Ask facts not conclusions


G.
Be persistent and require an answer


H.
Don't repeat direct examination


I.
Don't be predictable

IV.
STOP WHEN YOUR HAVE MADE YOUR POINT 

--
Don't give the witness an opportunity to offer an excuse or explanation

V.
GOALS - ULTIMATE: TO WIN

A.
Brevity


B.
Persuasiveness

PROPOSED QUESTIONS TO ELICIT OPINIONS

ON RESPONDENT'S PERFORMANCE, MILITARY CHARACTER,

& REHABILITATIVE POTENTIAL
1.
Please state your name, rank, unit, and armed force.

2.
[Ask background questions: How long have you been in the Navy?  What were your prior duty stations?  Prior billets?, etc.]  What position do you fill in that unit?

3.
How long have you worked there?

4.
Do you know any individual by the name and rank of                              ?

5.
If you see him / her in the room today, would you please point to him / her?

6.
How long have you known                              ?

7.
How do you know him / her?

8.
How well do you know him / her?

9.
Where does                               work?

10.
Is that the same unit in which you work?

11.
Where else, if anywhere, have you served with him / her?

12.
During the time that you served with                              , what were his / her duty assignments?

13.
To what extent, if any, did you observe the performance of his / her military duties?

14.
During the time that you knew him / her, to what extent have you observed his / her conduct in the military community?

15.
In any given week, how many days of the week would you have personal contact with                              ?  How many hours of the day would you have such personal contact?

16.
As a result of your contacts and observations of the Respondent, do you have an opinion of his work performance?

17.
What is that opinion?

18.
As a result of your contacts with                              , have you observed his / her attitude toward the military and his / her responsibilities in the military?

19.
To what extent?

20.
Have you observed his / her attitude with respect to his / her military superiors?

21.
To what extent?

22.
As a result of your knowledge of and your contacts with                             , do you have an opinion of his / her military character?

23.
What is that opinion?

24.
As a result of your knowledge of and contacts with                              , do you have an opinion of his / her potential for further naval service?

25.
What is that opinion?

The above format may be expanded to include opinion evidence on the rehabilitative potential for the Respondent from those witnesses who have a good basis for making such an opinion.

Remember to ask basic foundation questions of the supervisor before you elicit an opinion from a witness, for example:


Are you a direct or indirect supervisor of the Respondent?


What is your supervisory role over the Respondent?


How many persons in the chain of command supervise the Respondent?


Do you receive input from other supervisors on the Respondent's performance?


Which supervisor has the most contact with the Respondent?


How much of your supervisory role gets delegated?


How long have you been his / her supervisor?


How many other persons do you supervise?


How many other persons have you supervised?


Where does the Respondent rank among those you currently supervise?


Where does the Respondent rank among all those you supervised in the past?

Since the Rules of Evidence do not apply at an administrative Board, continue to ask questions eliciting specific examples of positive or negative performance or military character.

ADMINISTRATIVE BOARD GUIDE



SM:

Senior Member of the Board


REC:

Recorder


RESP:
Respondent


CR:

Counsel for the Respondent


WIT:

Witness


LA:

Legal Advisor

SM:
The Board will come to order.  The recorder shall record the time, date, and place of the hearing.


SM:
The Board is convened by an order of the Convening Authority, _____________________, dated ______________,  a copy of which has been furnished to each member of the Board, the recorder, the respondent, and counsel for the respondent.


The following persons named in the appointing order are present:


Members:

                                                             ; senior member 





                                                             ; member





                                                             ; member


Recorder:

                                                              ;


Legal Advisor:
                                                              ;  (if applicable)


Respondent:

                                                              ;


Counsel for the Respondent:
                                                      ;


Reporter:

                                                              ;  (if applicable)


The following person(s) named in the appointing order (is) (are) absent, having been 
excused by the convening authority:  _____________________________________.


SM:
Will counsel for the respondent state his or her legal qualifications.

CR:
Counsel for the respondent is (not) a lawyer within the meaning of Article 27(b), UCMJ.  (If a civilian, include mailing address and phone number).

SM:
Will the recorder state his or her legal qualifications.

REC:
The recorder is (not) a lawyer within the meaning of Article 27(b), UCMJ.

SM:
This Board has been convened for the purpose of considering the pertinent facts relating to the case of (rate, name, component, SSN), who is being processed for administrative separation by reason(s) of (state reason(s) from respondent’s notice letter).  The Board will make findings of fact for each reason and will make a recommendation with respect to final action of retention, separation or suspension, and to characterization of service or description of separation.  If discharge is recommended, the reason(s) will be stated along with the type and characterization of discharge recommended.

Advice of Rights Before the Board

SM:
(Respondent), I shall now review with you your rights in connection with this hearing.  If you have any questions about any of these rights, do not hesitate to ask me; or if you wish, you may discuss your questions with your counsel.


a.
You may appear in person before this Board, with or without counsel.  In your absence, you may be represented by counsel at all open proceedings of the Board.  You may have a military counsel of your own choice, provided proper authority determines the counsel requested is reasonably available.  You may use civilian counsel at your own expense.

b.
You may challenge any voting member of the Board for cause; that is, by showing that the member cannot render a fair and impartial decision.  In this connection, you or your counsel may question any voting member to determine whether a basis for challenge exists.  The Convening Authority (or assigned legal advisor) will rule on the challenge. If any member is successfully challenged, this Board proceeding will be suspended pending appointment of qualified substitute.

c.
You may submit an oral or written statement in your own behalf, you may testify in your own behalf, or you may remain silent.  If you choose to testify under oath, you may be cross-examined on your sworn testimony.  In the alternative, you may make an unsworn statement, personally or through counsel.  You may not be cross-examined on such an unsworn statement unless you choose to answer questions about it; however, the recorder may introduce evidence to rebut anything contained in such a statement.  If you decide not to testify under oath, or if you decide not to make any statement at all, the fact will not be considered against you in any way.

d.
You may request the attendance of witnesses in your behalf at the hearing.  The request shall be in writing, dated, signed by you or your counsel, and submitted to the Convening Authority via the senior member of the Board as soon as practicable after the need for the witness is known to you or your counsel.  Failure to submit a request for witnesses in a timely fashion shall not automatically result in denial of the request, but may be considered along with other factors in deciding whether or not to provide the witness.  Further, the testimony of a witness may be excluded if the legal advisor or, in the absence of a legal advisor, the senior member of the Board, determines that its value to determine the truth of the allegation against you is substantially outweighed by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

(1)
If production of a witness will require funding by the Convening Authority, the written request for the attendance of a witness shall also contain the following:

(a)
A synopsis of the testimony that the witness will be expected to give;

(b)
an explanation of the relevance of such testimony to the issues of separation or characterization; and

(c)
an explanation as to why written or recorded testimony would not be sufficient to provide for a fair determination.

(2)
The Convening Authority may authorize funding for production of witnesses only if the senior member of the Board (after consultation with a judge advocate, if reasonably available, or the legal advisor, if appointed) determines that:

(a)
The testimony of a witness is not cumulative;

(b)
the personal appearance of the witness is essential to a fair determination on the issues;

(c)
written or recorded testimony will not adequately accomplish the same objective; and

(d)
the significance of the personal appearance of the witness, when balanced against the practical difficulties in producing the witness, favors production of the witness. Factors to be considered in relation to the balancing test include, but are not limited to, the cost of producing the witness, the potential delay in the proceeding that may be caused by producing the witness, or the likelihood of significant interference with military operational deployment, mission accomplishment, or essential training.

(3)
If the Convening Authority determines that the personal testimony of a witness is required, the hearing shall be postponed, if necessary, to permit the attendance of the witness.  Military witnesses required shall be issued TEMADD orders and civilian witnesses shall be issued invitational travel orders.  Guidance for funding the travel of required witnesses may be found in sections 0145 and 0147 of the JAGINST 5800.7C.

(4)
The hearing shall be postponed to provide you a reasonable opportunity to obtain a written statement from the witness if the witness requested by you is unavailable when:

(a)
The senior member of the Board or legal advisor determines that the personal testimony of the witness is not required;

(b)
the commanding officer of a military witness determines that military necessity precludes the witness' attendance at the hearing; or

(c)
the civilian witness declines to attend the hearing.

e.
You may, at any time before or during the proceedings, submit any answers, depositions, sworn or unsworn statements, affidavits, certificate, or stipulation.  This includes, but is not limited to, depositions of witnesses not deemed to be reasonably available or witnesses unwilling to appear voluntarily.

f.
The provisions of Article 31, UCMJ, apply to all proceedings of the Board.  You may submit to examination by the Board, if you desire.  If you choose not to submit to examination by the Board, that fact will not be considered against you in any way.

g.
You and your counsel may question any witness who appears before the Board.

h.
Your failure to invoke any of these rights cannot be considered as a bar to the Board proceedings, findings, or recommendations.

SM:
Now, (respondent), there are some procedural rules in connection with this Board that I shall explain to you.


First, these proceedings are administrative in nature and the Board is not bound by formal rules of evidence.  Thus, the Board may consider information that might not be admissible at a court-martial.  Also you should be aware that the Board's decision will be based upon a preponderance of the evidence presented.

Second, if you or your counsel have any objection to any matters introduced or to any proceedings of the Board, you or your counsel may state the objection and the reasons for it. I shall rule finally on all matters of procedure and evidence.


SM:
(Respondent), do you have any questions concerning your rights or procedures before this Board?

RESP: (No, Sir/Ma’am.)  (                    .)

SM:
Does the recorder, counsel for the respondent, or respondent wish to question any member of this Board in relation to any matter which may constitute a ground for challenge for cause?

REC:
(The recorder has no questions.)  (                     .)

RESP:

or CR
:  (The respondent has no questions.)  (                    .)

SM:
Does either side have a challenge for cause against any voting member of this Board?

REC:
(The recorder does not.)  (                    .)

RESP:

or CR:  (The respondent does not.)  (                    .)


SM:
Does either the recorder or respondent desire to make an opening statement?

REC:
                    .

RESP:

or CR:                      .  (may be made now or before respondent's case.)

SM:
Is the recorder ready to present the government's case in this matter?

REC:
The recorder is ready to proceed.  The recorder presents the following documents for the Board's consideration in this case.

GOVERNMENT'S CASE

Exhibit 1: 
Appointment of an Administrative Board.


Exhibit 2: 
Respondent’s notice.


Exhibit 3: 
Copy of the most recent NAVPERS 1070/613, Administrative Remarks (Page 13) counseling/warning from respondent’s service record (if such exists) (For Marine Corps records, page 11, MARCORSEPMAN, para. 6105 counseling).


Exhibit 4. . . etc.

SM:
Does the respondent have any objections to the Board's consideration of any of these exhibits?

RESP:

or CR:  (We have no objection.)  (We object to Exhibit         because                                           .)

SM:
(Your objection and my ruling will be noted for the record.)  Exhibits 1 through _____ are accepted and will be made a part of the record.

REC:
The recorder intends to call the following witnesses:                                                              .

REC:
The first witness is (full name, grade, duty station).

REC:
Do you swear (or affirm) that the evidence you shall give in the case now in hearing shall be the truth, the whole truth, and nothing but the truth, so help you?


WIT:
I do

REC:
Would you state your name, rank, unit, armed force, and department/division?  (If civilian, state name and mailing address.)

REC:
Do you know the respondent in this case?

WIT:
____________.


SM:
You are instructed not to discuss your testimony in this hearing with anyone except the recorder, the respondent, or the counsel for the respondent.  You will not allow any witness in this hearing to talk to you about the testimony he or she has given or which he or she intends to give.  If anyone except the persons I have previously named attempts to talk to you about this case, you should make this fact known to the side originally calling you as a witness.

SM:
You may be excused.

REC:
(After all witnesses have testified.)  I have nothing further to present.

SM:
(Respondent), you have already indicated an understanding of your rights at these proceedings.  Are you and your counsel ready to proceed?

RESP:  Yes, sir / ma'am.

RESPONDENT'S CASE
CR:
Yes, Sir / Ma’am.  (If he / she has not already done so, counsel for the respondent may make an opening statement at this time.)


CR:
We have nothing further to present.


SM:
Is the Recorder ready to proceed with opening argument?

REC:
The Recorder (has an) (waives) opening argument.

CR:
Counsel for the Respondent (has a) (waives) closing argument.

REC:
The Recorder (has an) (waives) argument.

SM:
Has the Recorder anything further to offer?

REC:
I (do) (do not).

SM:
This Board will close for deliberations.


SM:
This Board will come to order.  This administrative Board has concluded its deliberations.


[SENIOR MEMBER READS RESULTS VERBATIM FROM THE ADMINISTRATIVE BOARD FINDINGS.]

SM:
This Board will be adjourned.


Findings:
	(1)
	

	(2)
	

	(3)
	

	

	By a vote of
	The preponderance of the evidence…
	Reason number…

	
	Supports
	Does Not Support
	

	
	
	
	
	(1)

	
	
	
	
	(2)

	
	
	
	
	(3)


Specific evidence considered relating to acts, omissions, or circumstances alleged in the Letter of Notification included:

	

	

	


Recommendations (Separation or retention):

	By a vote of…
	Supports reason number…
	For (retention, separation, or suspended separation for (   ) months)…

	
	
	(1)
	

	
	
	(2)
	

	
	
	(3)
	


Recommendation (characterization if recommending separation):

	By a vote of…
	For reason number…
	The board recommends (ELS/HON/GEN/OTH)

	
	
	(1)
	

	
	
	(2)
	

	
	
	(3)
	


Recommendation (regarding transfer to IRR (MILPERSMAN 1910-518 refers)):

	By a vote of…
	The board recommends/does not recommend transfer to IRR

	
	
	


Records of activities from prior enlistments or periods of service, including court-martial convictions, unauthorized absences, and commission of other offenses, were not considered on the issue of characterization.

Transfer to the Fleet Reserve (if applicable):

	By a vote of…
	The board recommends transfer to Fleet Reserve/Retired Reserve/Reserve List (as applicable) in:

	
	Current Pay Grade
	Next Inferior Pay Grade

	
	
	
	


Signatures:

	
	
	
	
	

	Senior member of the Board
	Member
	Member

	

	Dissenting member comments and signature:

	

	

	

	

	

	

	I do/do not intend to submit a Letter of Deficiency
	

	
	(Signature, Counsel for the Respondent)


PRIVACY ACT STATEMENT FOR THE RESPONDENT

Under the authority of 5 U.S.C. 301 and U.S.C. 5031 and 5132, DOD Directive 1332.14, SECNAVINST 1910.4 and the MILPERSMAN, information regarding your personal background may be requested in order to provide the administrative board in your case with additional information upon which to recommend your retention or separation and, if separation is recommended, the character of service.  The information provided by you will become a permanent part of the record of proceedings of the administrative board and may be used by officials of the Department of the Navy in making recommendations or decisions in your case and my employees and officials of the Department of Defense, the Department of Veterans Affairs, and other federal or state agencies in the performance of their official duties.  Disclosure of this information is voluntary.

                          /          

Respondent's Signature / Date

Appendix A
ADMINISTRATIVE BOARD RECORDER’S LOG
Respondent: _____________________________________________________________________

Place:  _________________________________________________________________________

Persons Present:
___________________________________________________




___________________________________________________




___________________________________________________

RECESSES
	TIME
	TIME
	
	REMARKS

	Start
	
	Stop
	
	
	

	Start
	
	Stop
	
	
	

	Start
	
	Stop
	
	
	

	Start
	
	Stop
	
	
	


GOVERNMENT EXHIBITS
	1
	
	
	11
	
	
	21
	

	2
	
	
	12
	
	
	22
	

	3
	
	
	13
	
	
	23
	

	4
	
	
	14
	
	
	24
	

	5
	
	
	15
	
	
	25
	

	6
	
	
	16
	
	
	26
	

	7
	
	
	17
	
	
	27
	

	8
	
	
	18
	
	
	28
	

	9
	
	
	19
	
	
	29
	

	10
	
	
	20
	
	
	30
	


RESPONDENT EXHIBITS
	A
	
	
	K
	
	
	U
	

	B
	
	
	L
	
	
	V
	

	C
	
	
	M
	
	
	W
	

	D
	
	
	N
	
	
	X
	

	E
	
	
	O
	
	
	Y
	

	F
	
	
	P
	
	
	Z
	

	G
	
	
	Q
	
	
	AA
	

	H
	
	
	R
	
	
	BB
	

	I
	
	
	S
	
	
	CC
	

	J
	
	
	T
	
	
	DD
	


WITNESSES

Name




Called By

Spoke On

_______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

Appendix B

Note:	Authentication by senior member (signature) or another Board member in the absence of the senior member is required.  (Explanation of why senior member is unable to authenticate is required.)  Unless otherwise directed, the Record of Proceedings may be transcribed as a summary.  Convening Authority are not required to allow the counsel for the respondent (or respondent—if not represented by counsel) to review the record of proceedings, summarized testimony of all witnesses, and exhibits before sending the case to the Separation Authority.  Counsel for the Respondent will receive a copy of the record of proceedings when prepared.





Note:	When the Board deliberates, only the voting members will be present.





Note:	Rebuttal and surrebuttal witnesses may be called, or recalled, at this point.  The recorder and counsel for the respondent will then be given an opportunity to make an argument.





Note:	At this point in the proceeding, counsel for the respondent may present documentary or real evidence, stipulations, affidavits, etc., and may call witnesses to testify.  This is also time for respondent to testify, either by way of sworn or unsworn testimony, or to make any other statement, either personally or through counsel.  If counsel for the respondent calls witnesses to testify, the recorder should administer the required oaths.  Counsel for the respondent should have the opportunity to conduct direct examination.  Thereafter, the recorder and board members may question the witness.  Should the respondent elect to provide information to the Board, the Board may wish to solicit personal information from the respondent.  Before the respondent provides personal information in response to such request, the respondent must be given a Privacy Act Statement.  It is recommended that, if the Privacy Act Statement is provided to the respondent in writing, a copy signed by the respondent be included in the record.  The Privacy Act Statement should be signed before the Board convenes, if possible.





Note:	The Board in its discretion may direct that the witnesses not discuss their testimony with other witnesses or persons not having an official interest in the case.  If the senior member elects to give this warning, it should take the following form:





Note:	The recorder, counsel of the respondent, and the Board members will now be afforded a full opportunity to question the witness. 





Note:  This oath is appropriate for all witnesses and the respondent if he or she elects to testify under oath.





Note:	Grounds for challenge must show that the members cannot render a fair and impartial decision.  The Convening Authority, upon being informed of the circumstances of the challenge and the recommendation of the other members, may appoint a substitute for the challenged member.  In the Marine Corps, the members vote.  A tie vote or majority vote of non-challenged members in favor of respondent’s challenge for cause results in the challenged member excused from further participation in the proceedings.  In both the Navy and Marine Corps, if the membership of the Board falls below a quorum of required membership (3), further proceedings are held in abeyance until the Convening Authority appoints an additional member(s).  New members become subject to voir dire in the same manner as the earlier members.  At this point in the proceedings the senior member should ensure that all persons scheduled to testify as witness are excluded from the proceedings except when actually testifying before the Board.





Note:	It is understood that the rulings of the senior member may be overturned by a majority of the Board.





Note:	Respondent may waive reading of their rights and procedures.  If so, go to paragraph f.





Note:	If a reporter has been made available for the purpose of making a verbatim record of testimony, the reporter’s presence should be noted.  The reporter need not be sworn.





Note:	The recorder should record the time and date of the opening and closing of each session of the Board and the presence (or absence) of all parties (Board members, recorder, respondent, and counsel for the respondent).





Note:	The following abbreviations will be used throughout this guide.  A recording device should be used in order that an accurate summary may be prepared.
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