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Introduction  

   The Department of Defense is concerned about the problems often experienced by victims and witnesses of crime.  We know that as a victim or witness, you may feel anger, confusion, frustration, or fear as a result of your experience and then feel added frustration in the course of the trial.  The information in this brochure will explain the criminal justice procedures, and your role as a witness.

   In the military, the prosecutor is called the Trial Counsel.  The Trial Counsel’s office will make every effort to keep you informed of the times and places you may be needed.  However, it is not unusual for court dates to change several times before the trial.  It is very important to keep the Trial Counsel informed of your current address and telephone number. 

Preferral of Charges

   Like a civilian criminal “complaint,” the preferral of charges begins the criminal trial process.  Upon preferral, you may participate in the case at several points as  outlined below.

Pretrial Conference

   You will be asked to speak with the Trial Counsel handling the case at least once before you testify.  The Trial Counsel will answer any questions you may have at this time, and will tell you what will be expected of you as a witness.

Article 32 Hearing

   Serious crimes are dealt with in a “General” court-martial which includes and “Article 32” hearing.  Similar to a grand jury hearing, and Article 32 hearing is the preliminary investigation into the charges to determine if reasonable grounds exist to believe the accused committed the crimes charged.  In the Article 32 hearing, testimony is given to an Investigating Officer (IO), rather than a judge or jury.  You may have to appear at the hearing and testify under oath regarding what you know about the charges.  After the Article 23 hearing, the IO recommends whether to “refer” (send) the case to trial.  In less serious cases, the preliminary hearing is not required and cases are referred to a Special Court-Martial.

Court-Martial

   This is the trial of the accused.  It generally has two parts: findings (guilty or not guilty) and sentencing (punishment).  In the findings phase the accused has the right to choose whether a Military Judge sitting alone or a panel of “members” (jury) will decide whether the accused is guilty of any offenses.

Testimony

   If you testify, you will be placed under oath and asked questions by the Trial Counsel, and, in most cases, cross-examined by the Defense Counsel.  Usually, counsel for both sides will have spoken to you prior to testifying so there will be very few surprises.  If you have concerns about embarrassing questions that could be asked, tell the Trial Counsel before the trial.

Pointers When Testifying

   - Dress Appropriately: Be neat.  Dress conservatively.

   -  Tell the Truth: Honesty is the best policy.

   -  Speak Clearly and Loudly: Everyone in the courtroom must be able to hear what you have to say.  No gum chewing. 

   -  Don’t Guess or Speculate:  If you don’t know, say you don’t know.  Give positive, definite answers when you remember positively.

   -  Be Courteous:  Answer politely and address the judge as “Your honor.”

   -  Don’t Lose Your Temper: Stay calm.

Closing Argument

   After all evidence is received by the court, each side makes a closing argument.  After argument, the judge or members will adjourn to deliberate on the issue of guilt or innocence.  If there is a finding of “not guilty,” the accused is released and the court-martial process ends.  If there is a finding of “guilty,” the trial immediately goes to the sentencing phase.

Sentencing

   In this phase, the judge or members (jury) decide the appropriate types and amount of punishment.  The Trial Counsel may call witnesses to show aggravating factors concerning the offenses.  The defense may call witnesses to show the offense may be less serious than otherwise indicated.  You may be asked to return to the witness stand and testify as to how the crime has affected you.  This may include the emotional, physical and financial suffering you experienced.

Punishment

   The court-martial ends when the judge reads the sentence to the accused.  Normally, any confinement ordered begins at the time the sentence is announced.  Other parts of the sentence, such as forfeitures of pay and reduction in rank, take effect after the “convening authority”, usually a senior officer, takes “action” on the case.  This generally occurs within two or three months, but can take longer in more complex cases.

   If the accused is sentenced to prison, you have additional rights to notification of any changes in the inmate’s status.  These will be explained to you by the Trial Counsel or a designated representative.

   If the offender is convicted or discharged for abusing you or your children, you may be eligible for “transitional compensation” benefits.  Contact the Trial Counsel for an application (DD Form 2707) and for further information.

Your Participation

   You may choose to participate in the trial at several stages.  You may ask to be:

· Notified of and be present at all public court proceedings;

· Consulted on pre-trial confinement of accused and release of accused from pre-trial confinement;

· Contacted about the proposed dismissal of any and all charges;

· Consulted on decision not to prosecute;

· Contacted regarding the proposed terms of any negotiated plea;

· Consulted on proposed terms of any pre-trial agreement;

· Notified of the acceptance of a guilty plea; to present to the court evidence on sentencing;

· Informed about the conviction, sentencing, and imprisonment of the accused.

Points of Contact:

 Victim/Witness Responsible Official

     
  (Name)

     
(Telephone Number)

Trial Counsel

     
(Name)

     
(Telephone Number)

For further information on crime issues, contact:

Office for Victims of Crime Resource Center

1-800-627-6872
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