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INTRODUCTORY NOTE

The Commander’s Handbook on the Law of Naval Operations (NWP 1-14M/MCWP 5-2.1/
COMDTPUB P5800.1), formerly NWP 9 (Rev. A)/FMFM 1-10, was promulgated to U.S.
Navy, U.S. Marine Corps, and U.S. Coast Guard activities in October 1995. The Com-
mander’ s Handbook contains no reference to sources of authority for statements of relevant
law. This approach was deliberately taken for ease of reading by its intended audience-the
operational commander and his staff. This Annotated Supplement to the Handbook has been
prepared by the Oceans Law and Policy Department, Center for Naval Warfare Studies,
Navd Wa College to support the academic and research programs within the College.

Although prepared with the assistance of cognizant offices of the General Counsel of the
Department of Defense, the Judge Advocate Genera of the Navy, The Judge Advocate
Genera of the Army, The Judge Advocate General of the Air Force, the Staff Judge Advo-
cate to the Commandant of the Marine Corps, the Chief Counsel of the Coast Guard, the
Chairman, Joint Chiefs of Staff and the Unified Combatant Commands, the annotations in
this Annotated Supplement are not to be condrued as representing officid policy or postions
of the Depatment of the Navy or the U.S. Governrnent.

The text of the Commander's Handbook is set forth verbatim. Annotations appear as
footnotes numbered consecutively within each Chapter. Supplementary Annexes, Figures
and Tables are prefixed by the letter “A” and incorporated into each Chapter.

Comments, suggestions and recommendations for changes to this volume may be submitted
to the undersigned.

Richard J. Grunawalt
Director, Oceans Law and
Policy  Department
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USING THE ANNOTATED SUPPLEMENT

Each Chapter of this volume repeats verbatim the text of the corresponding Chapter of
the Commander’s Handbook, with annotations appearing as consecutively numbered foot-
notes. To facilitate use of this volume as aready reference, each page containing annotation
bears in the upper left comer the number of the paragraph or subparagraph addressed at the
beginning of the page, and in the upper right comer the number of the paragraph or subpara-
graph addressed at the conclusion of that page--in the manner of a dictionary or telephone
directory.

Each page of a multiple page Annex or Table bears the number of that Annex or Table
in the upper right comer.

Pagination of the Chapters is at the bottom of each page, indicating the Chapter number
and the page within that Chapter (e.g., 1-5, 3-27).
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ABBREVIATIONS AND RECURRING CITATIONS

Short form citations, abbreviations and acronyms are utilized throughout the footnotes
for recurring referencesin lieu of full citations. The following alphabetical listing provides
full citations and spells out abbreviations and acronyms for those short form references.

ACDA US Arms Control and Disarmament Agency
AFP Air Force Pamphlet
AFP 1 10-20 U. S. Air Force, Selected International Agreements (AFP 1 10-

20, 1981) (with Navy Supplement)

AFP 1103 1 U.S. Air Force, International Law--The Conduct of Armed
Conflict and Air Operations (AFP 110-3 1, 1976)

AFP 1 10-34 U.S. Air Force, Commander’ s Handbook on the Law of Armed
Conflict (AFP 110-34, 1980)

Alexander Offshore Consultants, Inc. , Navigationd Redtrictions Within the
New LOS Context: Geographical Implications for the United
States 8 (Alexander, ed. Fina Report under Defense Supply
Service Contract 903-84-C-0276, Dec. 1986)

AR Army Regulation

ATP Allied Tacticd Publication

Bevans Tregties and Other Internationd Agreements of the United States
of America, 1776-1949 (Bevans ed., 1968-76)

BFSP British and Foreign State Papers

Bothe, Partsch & New Rules for Victims of Armed Conflicts (1982)

Solf

CDDH Diplomatic Conference on the Reaffirmation and Devel opment

of International Humanitarian Law Applicable in Armed Con-
flicts, 1974-1977

CFR Code of Federd Regulaions

Chicago Convention Convention on International Civil Aviation, Chicago, 7 Decem-
ber 1944, 59 Stat. 1693, 84 U.N.T.S. 389

Abbreviationss 1



Coll, Ord & Rose

COMDTINST

Common aticle

Continentd ~ Shelf

Convention

DA Pam

DA Pam 27-|

DA Pam 27-I-1

DA Pam 27-161-1

DA Pam 27-161-2

Declaration  of
BrusHdls

Declaration  of
London

Declartion of Paris

DODDIR

Doswald-Beck

Lega and Mora Constraints on Low-Intensity Conflict (U.S.
Naval War College International Law Studies No. 67, Coll
et at. eds., 1995)

Commandant of the Coast Guard Ingtruction

Article common to all four Geneva Conventions of 12 August
1949 for the Protection of War Victims

Convention on the Continental Shelf, Geneva, 29 April 1958, 15
U.ST. 471, 499 U.N.T.S. 311

Depatment of the Army Pamphlet

Department of the Army, Treaties Governing Land Warfare
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PREFACE
SCOPE

This publication sets out those fundamental principles of international and domestic law
that govern U. S . naval operations at sea. Part |, Law of Peacetime Naval Operations,
provides an overview and general discussion of the law of the sea, including definitions and
descriptions of the jurisdiction and sovereignty exercised by nations over various parts of the
world’s oceans; the international legal status and navigational rights of warships and military
aircraft; protection of persons and property at sea; and the safeguarding of national interests
in the maritime environment. Part II, Law of Naval Warfare, sets out those principles of law
of special concern to the naval commander during any period in which U.S. naval forces are
engaged in armed conflict. Although the primary emphasis of Part Il is upon the rules of
international law concerned with the conduct of naval warfare, attention is also directed to
relevant principles and concepts common to the whole of the law of armed conflict.

PURPOSE

This publication is intended for the use of operational commanders and supporting staff
elements at all levels of command. It is designed to provide officers in command and their
staffs with an overview of the rules of law governing naval operations in peacetime and
during armed conflict. The explanations and descriptions in this publication are intended to
enable the naval commander and his staff to comprehend more fully the legal foundations
upon which the orders issued to them by higher authority are premised and to understand
better the commander’ s responsibilities under international and domestic law to execute his
mission within that law. This publication sets forth general guidance. It is not a
comprehensive treatment of the law nor is it a substitute for the definitive legal guidance
provided by judge advocates and others responsible for advising commanders on the law.’

Officers in command of operational units are encouraged to utilize this publication as a
training aid for assigned personnel.

I Although The Commander’s Handbook on the Law of Naval Operations is a publication of the Department of the
Navy, neither The Handbook nor its annotated supplement can be considered as a legidative enactment binding upon courts
and tribunals applying the rules of war. However, their contents may possess evidentiary value in matters relating to U.S.
custom and practice. See The Hostages Trial (Wilhelm List et al.), 11 TWC 1237-38, 8 LRTWC 51-52 (U.S. Military Tri-
bunal, Nuremberg, 8 July 1947-19 Feb, 1948); The Peleus Trial, 1 LRTWC 19 (British Military Ct., Hamburg, 1945); The
Belsen Trial, 2 LRTWC 48-49 (British Military Ct., Luneburg, 1945); The Abbage Ardenne Case (Trial of Brigadefurher
Kurt Meyer), 4 LRTWC 110 (Canadian Military Ct., Aurich, Germany, 1945).

In the course of these cases, the question of the status of such officia publications and the British and U.S. military manuals
arose on various occasions. Although the courts recognized these publications as “persuasive statements of the law” and
noted that, insofar as the provisions of military manuals are acted upon, they mold State practice, itself a source of
international law, it was nevertheless stated that since these publications were not legisative instruments they possessed no
formal binding power. Hence, the provisions of military manuals which clearly attempted to interpret the existing law were
accepted or rejected by the courts in accordance with their opinion of the accuracy with which the law was set forth. NWIP
10-2, para. 100 n.1; FM 27-10, para. 1; 15 LRTWC, Digest of Law and Cases 21-22.



APPLICABILITY

Part | of this publication is applicable to U.S. naval operations during time of peace.
Part | also complements the more definitive guidance on maritime law enforcement
promulgated by the U.S. Coast Guard.

Part 11 applies to the conduct of U. S. naval forces during armed conflict. It is the
policy of the United States to apply the law of armed conflict to all circumstancesin which
the armed forces of the United States are engaged in combat operations, regardless of
whether such hodtilities are declared or otherwise designated as “war. "? Relevant portions of
Part |1 are, therefore, applicable to al hostilities involving U.S. naval forces irrespective of
the character, intensity, or duration of the conflict. Part |1 may also be used for information
and guidance in situations in which the United States is a nonparticipant in hostilities
involving other nations. Part 11 complements the more definitive guidance on land and air
warfare promulgated, respectively, by the U.S. Army and U.S. Air Force.

STANDING RULES OF ENGAGEMENT (SROE)

The Nationd Command Authorities (i.e, the President and the Secretary of Defense or
their duly deputized alternates or successors-commonly referred to as the NCA) approve
and the Chairman of the Joint Chiefs of Staff promulgates SROE for U.S. forces (Chairman
of the Joint Chiefs of Staff Instruction 3121.01 1 October 1994).3 These rules delineate the
circumstances under which U.S. forces will initiate and/or continue engagement with other
forces encountered. Combatant commanders may augment the standing rules as necessary to
reflect changing politicd and military policies, threats, and missons specific to their area of
responsibility (AOR). Such augmentations to the standing rules are approved by the NCA
and promulgated by the Joint Staff, J3, as annexes to the standing rules.

This publication provides general information, is not directive, and does not supersede
guidance issued by such commanders or higher authority.

2 DODDIR 5100.77, Subj: DOD Law of War Program, implemented for the Department of the Navy by SECNAVINST
3300.1A, para 4a. Smilar directions have been promulgated by the operationd chain of command, eg., MJCS 0124-83
4 August 1988; USCMCLANTINST 3300.3A; CINCPACFLTINST 3300.9.

3 The unclassified portion of the SROE is at Annex A4-3 (p. 4-25).
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INTERNATIONAL LAW

For purposes of this publication, international law is defined as that body of rules that
nations consider binding in their relations with one another. International law derives from
the practice of nations in the international arena and from international agreements.*
International law provides stability in international relations and an expectation that certain
acts or omissions will effect predictable consequences. If one nation violates the law, it may
expect that others will reciprocate. Consequently, failure to comply with international law
ordinarily involves greater political and economic costs than does observance. In short,
nations comply with international law because it isin their interest to do so. Like most rules
of conduct, international law is in a continual state of development and change?

Practice of Nations. The general and consistent practice among nations with respect to
a particular subject, which over time is accepted by them generally as a legal obligation, is
known as customary international law. Customary international law is the principal source of
international law and is binding upon all nations!

International Agreements. An international agreement is a commitment entered into
by two or more nations that reflects their intention to be bound by its terms in their relations
with one another. International agreements, whether bilateral treaties, executive agreements,
or multilateral conventions, are the second principal source of international law. However,
they bind only those nations that are party to them or that may otherwise consent to be bound
by them.” To the extent that multilateral conventions of broad application codify existing

4 Art. 38 of the Statute of the International Court of Justice (59 Stat. 1031, T.S. 993, 3 Bevans 1179) provides that, in
adjudicating disputes brought before it, the Court shall apply international agreements, custom (as evidence of a general
practice accepted as law), general principles of law recognized by civilized nations, decisions of national and international
courts, texts on international law, and (where the parties to the dispute agree) general principles of equity. The Statute is set
forth in AFP 1 10-20 at 5-19. Walker, The Sources of International Law and the Restatement (Revised) Foreign Relations
Law of the United States, 37 Nav. L. Rev. 1 (1988) provides a comprehensive, yet basic, analysis of the sources of
international law and their impact on the municipal law of the United States.

Countries are generally called “States’ in international law. To avoid confusion with the states of the United States, the term
“nation” is used in this publication to include countries and States in the international law sense of the term.

¥ This concept is expanded upon in Joyner, The Redlity and Relevance of International Law, in Kegley & Wittkopf, The
Globa Agenda: Issues and Perspectives 186-97 (2d ed. 1988).

¢ See also paragraph 5.4.1 (p. 5-9).

" The particular name assigned to the arrangement, e.g., treaty, executive agreement, memorandum of understanding,
exchange of notes or letters, technical arrangement or plan, does not alter the fact that it is an international agreement if the
arrangement falls within the definition of international agreement provided in this paragraph. Procedures within the U.S.
Government for negotiating international agreements may be found in State Department, DOD and Navy regulations which
impose stringent controls on the negotiation, conclusion and forwarding of international agreements by organizational
elements of the Department of the Navy. Those requirements are set forth in 22 C.F.R. part 181; DODDIR 5530.3, Subj:

International Agreements, 11 June 1987. Implementing Navy instructions include SECNAV Instruction 57 10.25 (series),
(continued.. .)



rules of customary law, they may be regarded as evidence of international law binding upon
paties and non-parties dike. ®

U.S. Navy Regulations. U.S. Navy Regulations, 1990, require U.S. naval
commanders to observe international law. Article 0705, Observance of International Law,
states:

At all times, a commander shall observe, and require their command to observe,
the principles of international law. Where necessary to fulfill this responsihility,
a departure from other provisions of Navy Regulations is authorized. °

(.. continued)
Subj: International Agreements; OPNAV Instruction 5710.24, Subj: International Agreements Navy Procedures, and
OPNAYV Instruction 5710.25, Subj: International Agreements OPNAV Procedures. Questions regarding the definition and
processing of international agreements should be referred to the Office of the Chief of Naval Operations (N3L/N5L) or the
Office of the Deputy Assistant Judge Advocate General of the Navy (International and Operational Law (Code 10)).

¥ Vienna Convention on the Law of Treaties, arts. 1, 26 & 38, reprinted in 8 Int’l Leg. Mat'ls 679 (1969) and AFP
110-20, at 7-2.

S UCMJ, art. 92, provides that a violation of a lawful general regulation, such as art. 0705, Navy Regulations, 1990, is
punishable by court-martial.



PART |

LAW OF PEACETIME NAVAL OPERATIONS

Chapter 1 — Legal Divisions of the Oceans and Airspace

Chapter 2 — International Status and Navigation of
Warships and Military Aircraft

Chapter 3 — Protection of Persons and Property at Sea
and Maritime Law Enforcement

Chapter 4 — Safeguarding of U.S. National Interestsin
the Maritime Environment






11 11
CHAPTER 1

Legal Divisions of the Oceans and Airspace

1.1 INTRODUCTION

The oceans of the world traditionally have been classified under the broad headings of
internal waters, territorial seas, and high seas. Airgpace has been divided into national and
international  airspace. ! In recent years, new concepts have evolved, such as the exclusive
economic zone and archipelagic waters, that have dramatically expanded the jurisdictional
claims of coastal and island nations over wide expanses of the oceans previously regarded as
high seas. The phenomenon of expanding maritime jurisdiction and the rush to extend the
territorial seato 12 nautical miles and beyond were the subject of international negotiation
from 1973 through 1982 in the course of the Third United Nations Conference on the Law of
the Sea. That Conference produced the 1982 United Nations Convention on the Law of the
Sea (1982 LOS Convention). 2

In 1983, the United States announced that it would neither sign nor ratify the 1982
LOS Convention due to fundamental flaws in its deep seabed mining provisions. Although
the Convention, by its terms, would not come into formal effect until one year following
deposit with the United Nations of the 60th instrument of ratification, the United States

! Space, or outer space, begins at the undefined upward limit of national or international airspace and extends to
infinity. That undefined point of demarkation between airspace and outer space is generally regarded as occurring at that yet
to be determined point where the atmosphere is incapable of sustaining aerodynamic flight and where artificia satellites

cannot be sustained in orbit. Christol, The Modern International Law of Outer Space 522-33 (1982); Fawcett, Outer Space:
New Challenges to Law and Policy 16-17 (1984).

2 The 1982 United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, U.N. Doc.
A/CONF. 62/122 (1982). isreprinted in the Navy supplement to AFP 1 10-20 andin 2 1 Int'| Leg. Mat'ls 126 1 (1982).

Each country has its own preference for maximizing the benefits of its relationships with the sea. Those without a strong
maritime history tend to see their interests more exclusively as coastal nations than inclusively with the international
community favoring maritime navigation and overflight. Alexander, 8. The interests of the United States reflect that
apparent dichotomy: as a coastal nation the United States seeks to exploit its fisheries resources and offshore oil deposits; as

a maritime power the United States is dependent on unencumbered navigation and overflight routes throughout the world
and in outer space. Negroponte, Who Will Protect Freedom of the Seas?, Dep’'t St. Bull., Oct. 1986, at 42. However, an

approach reflecting the inclusive interests of the international community actually benefits al nations, since the fundamental

importance of the oceans lies in the equal and reasonable access to them for all nations. Harlow, Book Review, 18 J. Mar.
L. & Comm. 150-5 1 (1987).

An understanding of the historical development of the law of the sea is necessary to appreciate the evolutionary nature of

international law generally and the importance the actions and inactions of governments, including their navies, have in
establishing and losing rights.
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considered that the provisions relating to navigation and overflight codified existing law and
practice and reflected customary internationad law .

On November 16, 1994, the 1982 LOS Convention came into force, with respect to
those nations that are parties to it .* The concerns of the United States and other
industrialized nations with respect to the deep seabed mining provisions of the Convention
were successfully resolved by an Agreement adopted without dissent by the United Nations
Genera Assembly on July 28, 1994.° That Agreement contains legally binding changes to
the 1982 L OS Convention and isto be applied and interpreted together with the Convention
asasingletreaty .° On October 7, 1994, the President of the United States submitted the
1982 LOS Convention and the Agreement reforming its deep seabed mining provisons to the
Senate for its advice and consent to accession and ratification, respectively.’

1.2 RECOGNITION OF COASTAL NATION CLAIMS
In a dtatement on U.S. oceans policy issued 10 March 1983, the Presdent dtated:

First, the United Statesis prepared to accept and act in accordance with the
balance of interests relating to traditional uses of the oceans [in the 1982 LOS
Convention]  -- such as navigation and overflight. In this respect, the United
States will recognize the rights of other States in the waters off their coasts, as
reflected in the Convention, so long as the rights and freedoms of the United
States and others under internationa law are recognized by such coastd States.

Second, the United States will exercise and assert its navigation and
overflight rights and freedoms on a worldwide bass in a manner tha is consistent

? See Statement by the President, Mar. 10, 1983, Annex Al-3 (p. I-38).

¢ See Table Al-l (p. I-7 1) for a listing of nations that have ratified or acceded to the 1982 LOS Convention as of
1 November 1997. See Annex Al-l (p. |-25) for the views of the United States as to the rights and duties of non-parties to
the Convention as articulated in its 8 March 1983 Statement in Right of Reply, 17 LOS Officia Records 243. Figure Al-I
(p. [-69) illustrates the several regimes. International navigation and overflight and conduct by coasta netions in those arees
are discussed in Chapter 2. The United States is a party to the Territorial Sea Convention, the Continental Shelf Convention,
the High Seas Convention and the Fisheries Convention. See Table Al-2 (p. I-74) for a lising of nations that are parties to
these four 1958 Geneva Conventions.

5 U.N. General Assembly Resolution A/RES/48/263 of 17 Aug 1994 and accompanying Annex “Agreement Relating to

the Implementation of Part X| of the United Nations Convention on the Law of the Sea of 10 December 1982, " reprinted in
Nordquist, Vol. 1 at 471-91.

¢ 1d., Agreement Art. 2 at 474.

T Letter of Transmittl, Oct. 7, 1994, Senate Tresty Doc. 103-39, (see Annex Al-2 (p. 1-29)). For an excdlent
overview of the 1982 LOS Convertion see Doran, An Operationd Commander’s Perspective of the 1982 LOS Convention,
Int’l J. of Marine & Coadtd L., Val. 10, No. 3 (August 1995) at 335-47. On the nationa security aspects of the Convention
see Department of Defense White Paper, National Security and the Law of the Sea, 2nd ed., January 1996.
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with the balance of interests reflected in the Convention. The United States will
not, however, acquiesce in unilateral acts of other States designed to restrict the
rights and freedoms of the international community in navigation and overflight
and other related high seas uses. !

The legal classifications (“regimes’) of ocean and airspace areas directly affect naval
operations by determining the degree of control that a coastal nation may exercise over the
conduct of foreign merchant ships, warships, and aircraft operating within these areas. The
methods for measuring maritime jurisdictiond clams, and the extent of coastal nation control
exercised in those areas, are set forth in the succeeding paragraphs of this chapter. ° The
DOD Maritime Claims Reference Manual (DoD 2005.1-M) contains a listing of the ocean
clams of coastd nations.

1.3 MARITIME BASELINES

Theterritorial seaand all other maritime zones are measured from baselines. In order
to cdculate the seaward reach of clamed maritime zones, it is firs necessary to comprehend
how basdines are drawn. !

8 See Annex Al-3 (p. I-38) for the full text of this statement. United States practice has been to recognize those
provisions of maritime claims that are consistent with the 1982 LOS Convention and to diplomatically protest and assert its
rights against those aspects that are inconsistent with internationally recognized rights and freedoms. For example, the
United States will recognize a 12 nautical mile territorial sea claim, but not a restriction on warship innocent passage in
those waters.

% See also Figure Al-l (p. 1-69).

® The MCRM provides a description of the nature of the various claims and includes a system of charts depicting the
baselines and seaward reach of the claimed areas of national jurisdiction. These claims also appear in certain issues of
Notice to Mariners (e.g., 1/97), U.S. Dep't State, Limits in the Seas No. 36, National Claims to Maritime Jurisdictions (7th
rev. 1995), and U.S. Dep't State, Limits in the Seas No. 112, United States Responses to Excessive National Maritime
Claims (1992). Publication of these lists does not constitute U.S. recognition or acceptance of the validity of any clam. The
list of United States claims is reproduced in Annex Al-4 (p. I-40). For a comprehensive analysis of excessive maritime
claims, see Roach & Smith.

' The current rules for delimiting basdlines are contained in articles 5 through 14 of the 1982 LOS Convention. They
distinguish between “normal” baselines (following the sinuosities of the coast) and “straight” baselines (which can be
employed along certain irregular coasts). As noted by the 1.C.J.,, delimitation of straight baselines “cannot be dependent
merely upon the will of the coastal State as expressed in its municipal law. . . . [T]he validity of the delimitation with
regard to other States depends upon international law.” The Anglo-Norweigan Fisheries Case, [1951] I.C.J. Rep. 132. The
baseline rules take into account most of the wide variety of physical conditions existing along the coastlines of the world.
Alexander, at 13-14. The MCRM lists the baseline claims of the coastal nations. National legislation on baselines is
compiled in U.N. Office for Ocean Affairs and the Law of the Sea, The Law of the Sea: Baselines. Nationa Legidation
With Illustrative Maps, U.N. Sales No. E.89.V.10 (1989). The basdline provisions of the 1982 LOS Convention are exam-
ined in U.N. Office for Oceans Affairs and the Law of the Sea, The Law of the Sea: Baselines, U.N. Sales No. E.88.V.5*
(1989). See also Atlas of the Straight Basdlines (T. Scovazzi et a. eds.,, 2d ed. 1989) and Roach & Smith, at 41-91.

The discussion of maritime zones in the text of this chapter assumes that the adjacent land area is within the undisputed
sovereignty of the claimant nation. However, the legal title to some mainland and island territories is in dispute, thus
(continued.. .)
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131 131

131 Low-Water Line. Unless other special rules apply, the baseline from which maritime
claims of a nation are measured is the low-water line along the coast as marked on the
nation's officia large-scde charts.

"'(...continued)

affecting the offshore zones, for example: Essequibo region of western Guyana claimed by Venezuela;, Western Sahara
presently occupied by Morocco, but claimed by the Polisario supported by Algeria and Mauritania; the southern Kuriles,
claimed by Japan and occupied by the U.S.SR. (now Russia) since the end of World War I1; various of the Spratly Islands
claimed by China, Vietham, Maayasia, the Philippines, Taiwan and Brunei; the Senkakus Islands disputed among China,
Japan, and Taiwan; Liancourt Rock (or Takeshima) disputed between Japan and the Republic of Korea; Mayotte Island in
the Indian Ocean disputed between France and Comoros; British Indian Ocean Territory (including Diego Garcia) where the
United Kingdom’'s ownership is disputed by Mauritius, some small islands in the Mozambique Channel between Mozam-
bique and Madagascar disputed between Madagascar and France; Persian Gulf islands of Abu Musa, Tunb a Sughra, and
Tunb a Kabra disputed between Iran and the United Arab Emirates; Kubbar, Qaruh, and Umm a Maraden Islands disputed
between Kuwait and Saudi Arabia; Hawar Islands disputed between Bahrain and Qatar; Falklands/Malvinas dispute between
the United Kingdom and Argentina; and the two uninhabited islands of Hunter and Matthew, to the east of New Caledonia,
disputed between France and Vanuatu.

Further, athough there are close to 400 maritime boundaries, less than a quarter of them have been definitely resolved by

agreement between the adjacent or opposing neighbors. Alexander, 4 1-44. Most of these agreements are collected in U.N.

Office for Ocean Affairs and the Law of the Sea, The Law of the Sea Maritime Boundary Agreements (1970-1984), U.N.

Sdles No. E.87.V.12 (1987); maritime boundary agreements concluded prior to 1970 are listed in an annex to this
collection. See also U.S. Dep't State, Limits in the Seas No. 108, Maritime Boundaries of the World, (rev. 1990) and
International Maritime Boundaries (Charney & Alexander eds, 1993 (2 Vols.). The Antarctic is discussed in paragraph
2.452.

U.S. maritime boundaries have been established with the Soviet Union (now Russia), Sen. Treaty Doc. 101-22 and Sen. Ex.
Rep. 102-13, to which the Senate gave its advice and consent on 16 Sep. 1991; Canada in the Gulf of Maine, (see 1984
I.CJ. Rep. 345-46 and 23 Int'l Leg. Mats. 1247); Mexico, T.I.A.S. 8805 (see Dep't State, Limits in the Seas No. 45),
Cuba (see Dep't State, Limits in the Seas No. 110); Venezuela, T.1.A.S. 9890 (see Dep’t State, Limits in the Seas No. 91);
and the Cook Idlands and Tokelau, T.1.A.S. 10775 (see Dep't State, Limits in the Seas No. 100). The boundary with Cuba
is established by executive agreement, pending advice and consent of the Senate to the treaties establishing these boundaries.
Sen. Ex. H, 96th Cong. 1st Sess, T..A.S. 9732, 32 U.ST. 840; T..A.S. 10,327; T..A.S. 10,913; T..A.S. 11,853
(Cuba). See dso Feldman & Colson, The Maritime Boundaries of The United States, 75 Am. J. Int'| L. 729 (1981); Smith,
The Maritime Boundaries of The United States, 71 Geographical Rev., Oct. 1981, at 395; and Maritime Boundary: Cuba-
United States, Limits in the Seas No. 110 (1990). The United States has outstanding maritime boundary issues with Canada,
including areas in the Beaufort Sea, Dixon Entrance, and Strait of Juan de Fuca. The U.S.-Canada dispute regarding the
extension of the Gulf of Maine boundary was resolved in the Gulf of Maine Case, 1984 1.C.J. Regs. 347. See | International
Maritime Boundaries (Charney, & Alexander eds., 1993 at 401-16. Negotiations continue to resolve the U.S.-Dominican
Republic maritime boundary. Negroponte, Current Developments in U.S. Oceans Policy, Dep’t St. Bull., Sep. 1986, at 86.
The United States has established a provisional enforcement boundary between it and the Bahamas.

There has been considerable litigation between the United States and several States of the United States concerning the
application of these rules. United States v. California, 332 U.S. 19, 67 S.Ct. 1658, 91 L.Ed. 1889 (1947); United States v.

California, 381 U.S. 139, 85 S.Ct. 1401, 14 L.Ed.2d 296 (1965); United States v. Louisiana, 394 U.S. 11, 89 §.Ct. 773,
22 L.Ed.2d 44 (1969); United States v. Alaska, 422 U.S. 184, 95 S.Ct. 2240, 45 L.Ed.2d 109 (1975), on remand 519 F.2d
1376 (9th Cir. 1975); United States v. California, 432 U.S. 40, 97 S.Ct. 2915, 53 L.Ed.2d 94 (1977), modified 449 U.S.

408, 101 S.Ct. 912, 66 L.Ed.2d 619 (1981).

12 Territorial Sea Convention, art. 3; 1982 LOS Convention, art. 5. “Low-water ling” has been defined as “the intersec-
tion of the plane of low water with the shore. The line along a coast, or beach, to which the sea recedes at low-water.” The
actual water level taken as low-water for charting purposes is known as the level of Chart Datum. LOS Glossary, definition
50, Annex Al-5 (p. I-44). Since 1980, the United States has used a uniform, continuous Chart Datum of Mean Lower Low

(continued.. )
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132 Straight Basdines. Where the coastline is deeply indented or where there is a
fringe of islands along the coast in its immediate vicinity, the coastal nation may employ
straight baselines. The general rule is that straight baselines must not depart from the
general direction of the coast, and the sea areas they enclose must be closely linked to the
land domain. #® A coastal nation which uses straight baselines must either clearly indi-
cate them on its charts or publish a list of geographica coordinates of the points joining them

12 M

(...continued)
Water for al tidal waters of the United States, the Commonwealth of Puerto Rico, Guam, American Samoa, United States
Virgin Idands, Commonwealth of Northern Mariana Islands, and its other territories and possessions. 45 Fed. Reg. 70296-
97, 23 Oct. 1980; Hicks, Tide and Current Glossary 3 & 15 (NOAA 1989).

Normal baselines must be consistent with the rule set forth in the text. Excessive “norma” baseline clams include a claim

that low-tide elevations wherever situated generate a territorial sea and that artificia islands generate a territorial sea (Egypt
and Saudi Arabig). Churchill & Lowe, The Law of the Sea 46 (2d ed. 1988). On low-tide elevations, see 1.3.2.2; on
artificia idands, see 1.4.2.2.

B Territorial Sea Convention, art. 4; 1982 LOS Convention, art. 7.

Norway is an example of a country whose coastline is deeply indented and fringed with islands; in 1935 it was the first
country to establish a baseline consisting of a series of straight lines between extended land points. In its decision, the
International Court of Justice approved the system. The Anglo-Norwegian Fisheries Case, [1951] 1.C.J. Rep. 116;
MacChesney 65. The criteria laid down in the decision for delimiting straight baselines independent of the low-water line
were copied almost verbatim in the 1958 Territorial Sea Convention, and continued, with some additional provisions, in the
1982 LOS Convention. See U.S. Dep't of State, Limits in the Seas No. 106, Developing Standard Guidelines for Evaluating
Straight Baselines (1987).

Properly drawn straight baselines do not significantly push the seaward limits of the territorial sea away from the coast.
Straight baselines are not authorized for the purpose of territorial sea expansion, which seizes property interests from other
States in coastal adjacency or opposition, and from al other States of the world who share a common interest in the high
seas and deep seabed. In viewing the 1982 LOS Convention as a whole, the U.S. position is that straight baseline segments
must not exceed 24 NM in length. See note 15.

If the portion of the coast being examined does not meet either criterion (deeply indented or fringed with islands), then no
straight baseline segment may lawfully be drawn in that locality, and the subordinate rules (on permissible basepoints, vector

of the putative straight baseline in relation to the coast, and the requisite quality of the waters that would be enclosed), may
not be invoked. Further, the coastal State must fulfill al the reguirements of one test or the other, and may not mix the
requirements. For example, a State may not claim that a locality is indented, though not deeply, and that it has some
islands, though they do not constitute a fringe, and claim it may draw straight baselines in that locality. Either test selected
must be met entirely on its own terms. If neither test is met, then the low-water mark must be used in that locality.
However, failure to meet this preliminary geographical test in one locality does not preclude establishing it in another.
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together. ' See Figure 1- 1. The United States, with few exceptions, does not employ this
practice and interprets restrictively its use by others .3

1.3.2.1 Unstable Coastlines. Where the coastline is highly unstable due to natural
conditions, e.g., deltas, straight baselines may be established connecting appropriate points
on the low-water line. These straight baselines remain effective, despite subsequent
regression or accretion of the coastline, until changed by the coastal nation?

1.3.2.2 Low-Tide Elevations. A low-tide elevation is a naturally formed land area
surrounded by water and which remains above water at low tide but is submerged at high
tide. As arule, straight baselines may not be drawn to or from a low-tide elevation unless

4 Territorial Sea Convention, art. 4(6); 1982 LOS Convention, art. 16.

15 |etters from Sec’y State to Dep't Justice, 13 Nov. 1951 and 12 Feb. 1952, quoted in 1 Shalowitz, Shore and Sea
Boundaries 354-57 (1962) and 4 Whiteman 174-79. Straight baselines must be constructed strictly in accordance with
international law to avoid unilateral attempts to diminish the navigational rights of all States. A concise description of the

U.S. position on the use of straight baselines may be found in the Commentary in the Transmittal Message at pp. 8-10 (see
note 7).

Several parts of the U.S. coast (e.g., Maine and southeast Alaska) have the physical characteristics that would qualify for
the use of straight baselines. Alexander, at 19. The U.S. Supreme Court has held that straight baselines could be applied in
the United States only with the federal government’s approval. United States v. California, 381 U.S. 139, 167-69, 85 S.Ct.
1401, 14 1..Ed.2d 296, 314-15 (1965); Louisiana Boundary Case, 394 U.S. 11, 36-38, 89 S.Ct. 773, 787-89, 22 L.Ed.2d
44 (1969); and Alabama and Mississippi  Boundary Case, 470 U.S. 93, 99, 105 S.Ct. 1074, 84 L.Ed.2d 73, 79 (1985).

Seventy-five nations have delimited straight baselines along all or a part of their coasts. See Table Al -3 (p. I-77). No
maximum length of straight baselines is set forth in the 1982 LOS Convention. The longest line used by the Norwegians in
1935 was the 44-mile line across Lopphavet. Much longer lines have since been drawn, not in conformity with the law, such
as Ecuador (136 nautical miles), Madagascar (123 nautical miles), Iceland (92 nautical miles), and Haiti (89 nautical miles).
Alexander, Baseline Delimitations and Maritime Boundaries, 23 Va. J. Int’l L. 503, 518 (1983). Vietnam's baseline system
departs to a considerable extent from the general direction of its coast. Alexander, id., at 520. Other straight baselines that
do not conform to the 1982 LOS Convention’s provisions include Albania, Canada, Colombia, Cuba, Italy, Senegal, Spain,
and the former-U.S.S.R. Alexander, at 37; U.S. Dep't of State, Limits in the Seas No. 103 (1985); and MCRM. Among
the straight baselines that depart most radically from the criteria of the 1982 LOS Convention are the Arctic straight
basglines drawn by Canada and the former-U.S.S.R. See Roach & Smith at 57-8.

Some of the Soviet straight baseline claims are analyzed in U.S. Dep't of State, Limits in the Seas No. 107 (1987) (Pacific
Ocean, Sea of Japan, Sea of Okhotsk, Bering Sea) and No. 109 (1988) (Black Sea). The USS ARKANSAS (CGN-41)
challenged the Soviet straight baseline drawn across Avacha Bay, the entrance to Petropaviovsk, Kamchatka Peninsula, on

17 and 21 May 1987. Washington Post, 22 May 1987, at A34; 39 Current Dig. Soviet Press, 24 June 1987, at 18; U.S.
Naval Inst. Proc. Naval Review, May 1988, at 231.

16 1982 LOS Convention, art. 7(2). States making use of the delta provision must first meet the threshold test of art.
7(1) of the LOS Convention which permits the drawing of straight baselines by joining appropriate points along the coast in
localities where the coastline is deeply indented and cut into or where a fringe of island exists aong the coast. Applicable

deltas include those of the Mississippi and Nile Rivers, and the Ganges-Brahmaputra River in Bangladesh. Alexander, at 81
n. 10.
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1.3.2.2 133

a lighthouse or similar installation, which is permanently above sea level, has been erected
thereon. 17

1.3.3 Bays and Gulfs. There is a complex formulafor determining the baseline closing the
mouth of alegal bay or gulf. '* For baseline purposes, a “bay” is a well-marked indentation
in the coastline of such proportion to the width of its mouth as to contain landlocked waters
and constitute more than a mere curvature of the coast. The water area of a “bay” must be
greater than that of a semicircle whose diameter is the length of the line drawn across the
mouth. ¥ See Figure I-2. Where the indentation has more than one mouth due to the
presence of islands, the diameter of the test semicircle is the sum of the lines across the
various mouths.* See Figure |-3.

The baseline across the mouth of a bay may not exceed 24 nautical miles in length.
Where the mouth is wider than 24 nautical miles, a baseline of 24 nautical miles may
be drawn within the bay so as to enclose the maximum water area. See Figure |-4. Where

17 Territorial Sea Convention, arts. 11 & 4(3); 1982 LOS Convention, arts. 13 & 7(4). Low-tide elevation is a lega
term for what are generally described as drying banks or rocks. On charts they should be distinguishable from islands.
International Hydrographic Organization (11-10) definition 49, Annex Al-5 (p. 144). The LOS Convention would aso
permit the use of low-tide elevations without lighthouses as basepoints for straight baselines if the usage “has received
genera international recognition.” LOS Convention, art. 7(4). No low-tide elevation may be used as a basepoint for
establishing straight baselines if it is located wholly outside the territorial sea measured from norma baselines. Where a
low-tide elevation is situated at a distance not exceeding the breadth of the territorial sea measured from the mainland or an
isand, the low-tide elevation may also be used as the norma baseline. See Figure -5 (p. 1-16).

18 Many bodies of waters called “bays’ in the geographical sense are not “bays’ for purposes of international law. See
Westerman, The Juridical Bay (1987).

19 Territorial Sea Convention, art. 7(2); 1982 LOS Convention, art. 10(2). Ilands landward of the line are treated as
part of the water area for satisfaction of the semicircle test. Territorial Sea Convention, art. 7(3); 1982 LOS Convention,
art. 10(3).

® Territorial Sea Convention, art. 7(3); 1982 LOS Convention, art. 10(3).
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the semicircle test has been met, and a closure line of 24 nautical miles or less may be
drawn, the body of water isa“bay” in the legal sense.?!

1.3.3.1 Historic Bays. So-called historic bays are not determined by the semicircle and
24-naticd mile closure line rules described above.?? To meet the international standard for
establishing a claim to a historic bay, a nation must demonstrate its open, effective, long
term, and continuous exercise of authority over the bay, coupled with acquiescence by
foreign nations in the exercise of that authority. The United States has taken the pogtion that
an actual showing of acquiescence by foreign nationsin such aclaim isrequired, as opposed
to a mere absence of opposition.?

¥ The waters enclosed thereby are internal waters. Territorial Sea Convention, art. 7(4)-(5); 1982 LOS Convention, art.
10(4)-(5).

If an indentation with a mouth wider than 24 nautica miles meets the semicircle test, it quaifies as a juridica bay. The
waters landward of the 24 nautical mile “closure lin€” in such a bay need not meet the semicircle test. See Figure I-4 (p. 1-
10). Territorial Sea Convention, arts. 7(2) & (5); 1982 LOS Convention, arts. 10(2) & (5); Westerman, The Juridical Bay
170-76 (criticizing the contrary view in | Shalowitz, Shore and Sea Boundaries 223 (1962)). This “closure line” is described
as a straight basgline in article 10(5) of the 1982 LOS Convention.

Closure lines for bays meeting the semicircle test must be given due publicity, either by chart indications or by listed
geographic coordinates. Where the semicircle test is not met in the first instance, the coastal water area is not a “bay” in the

legal sense, but a mere curvature of the coast. In this case, the territorial sea baseline must follow the low water line of the

coastline, unless the coastal configuration justifies use of straight baselines (see paragraph 1.3.2) or the waters meet the
criteria for an “historic bay” (see paragraph 1.3.3. 1). Territorid Sea Convention, arts. 3 & 7(6); 1982 LOS Convention,
arts. 16 & 10(6). The 1984 Soviet straight baseline decree aong the Arctic coast specifically closed off at their mouths
8 bays wider than 24 nautical miles. Alexander, at 36. The unique Soviet claims of closed seas are discussed in paragraph
2.4.4, note 68 (2-23) and Alexander, at 67-69.

The U.S. Supreme Court has held that Long Island and Block Island Sounds west of the line between Montauk Point, L.I.,
and Watch Hill Paint, R.l., congtitute ajuridical bay. United States v. Maine et al. (Rhode Island and New York Boundary
Case), 469 U.S. 504 (1985).

2 Territorial Sea Convention, art. 7(6); 1982 LOS Convention, art. 10(6).

B 1973 Digest of U.S. Practice in International Law 244-45 (1974); Goldie, Historic Bays in International Law--An
Impressionistic Overview, 11 Syracuse J. Int'l L. & Comm. 205, 221-23, 248 & 259 (1984). Cf. United States v. Alaska,
422 U.S. 184, 200 (1975) (absence of foreign protest does not constitute acquiescence absent showing foreign nations knew
or reasonably should have known that territorial sovereignty was being asserted); but see Fisheries Case (U.K. v. Norway),
195 1 1.C.J. Rep. 116, 138 & 139 (mere toleration is sufficient). See dso Juridica Regime of Historic Waters, Including
Historic Bays, U.N. Doc. A/CN.4/143, 9 March 1962, in 2 Y.B. Int'| L. Comm. 1 (1964).

The United States “has only very few small spots of historic waters, which are of no consequence to the international
community and which could have been incorporated in a straight baseline system had it chosen to do so.” Negroponte, Who
Will Protect Freedom of the Seas?, Dep’'t St. Bull.,, Oct. 1986, at 42-43. Mississippi Sound, a shallow body of water
immediately south of the mainland of Alabama and Mississippi, has been held by the U.S. Supreme Court to be an historic
bay, United States v. Louisiana et al. (Alabama and Mississippi Boundary Case), 470 U.S. 93 (1985), as has Long Island
Sound, United States v. Maine et al., 469 U.S. 509 (1985). The United States has held that certain other bodies of United
States waters do not meet the criteria for historic waters. These include Cook Inlet, Alaska, (United States v. Alaska, 422
U.S. 184 (held to be high seas)); Santa Monica and San Pedro Bays, California (United States v. California, 381 U.S,, at 173-
75 (1965)); Florida Bay (United States v. Florida, 420 U.S. 531, 533 (1975)); numerous bays along the coast of Louisiana
(continued.. .)
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1.3.4 River Mouths. If ariver flows directly into the sea, the baseline is a straight line
across the mouth of the river between points on the low-water line of its banks.*

23(. ..continued)

(Louisiana Boundary Case, 420 U.S. 529 (1975)); and Nantucket Sound, Massachusetts (Massachusetts Boundary Case, 475
U.S. 86 (1986)). The Supreme Court has also noted that no exceptions have been taken to the Master’s finding that Block
Island Sound was not a historic bay. United Statesv. Maine et al., 469 U.S. 509 n.5. The Supreme Court also adopted the
recommendations of its Special Masters in the Florida and Louisiana cases. Their Reports, containing the primary analyses of
these waters, were not generally available until their publication in Reed, Koester and Briscoe, The Reports of the Special
Masters of the United States Supreme Court in the Submerged Lands Cases, 1949-1987 (1992). In 1965, the U.S. Supreme
Court declined to consider the claim that Monterey Bay, California, is historic, noting that it met the 24-nautical mile closing
line test. United States v. California, 381 U.S,, at 173. On the other hand, while the Chesapeake and Delaware Bays meet the
criteria for historic bays, and have been so recognized by other nations (2 Restatement (Third), sec. 511 Reporters’ Note 5, at
32), both now qualify as juridical bays and do not depend upon historic bay status for treatment as internal waters.

Table Al-4 (p. 1-80) lists claimed and potential historic bays, none of which are recognized by the United States. The status
of some of these bays, and others, are discussed in 4 Whiteman 233-57, Churchill & Lowe, The Law of the Sea 36-38 (2d
rev. ed. 1988); and Roach & Smith, at 23-40.

Hudson Bay, with a 50-mile closing line, is not conceded by the United States to be a historic bay, despite Canada's claim
since 1906. Colombos, International Law of the Sea 186 (6th ed. 1967); Bishop, International Law 605 (3d ed. 1971);
1 Hackworth 700-01; 4 Whiteman 236-37.

The claim of Libya to historic status for the Gulf of Sidra (Sirte), with a closure line of about 300 miles, first advanced in
1973, has not been accepted by the international community and has been the subject of frequent protests and assertions (see
paragraph 2.6 (p. 2-32)). 1974 Digest of U.S. Practice in International Law 293; U.N. Law of the Sea Bulletin No. 6, Oct.
1985, at 40 (U.S. protests). Many other nations also reject Libya's claim to the Gulf of Sidra, including Australia (Hayden
press conference in Brisbane, 26 March 1986), France (FBIS Western Europe, 26 March 1986, at K1); Federal Republic of
Germany (FBIS Western Europe 26 March 1986, at J1); Norway (FBIS Western Europe 7 April 1986, at P3-P4); and Spain
(FBIS Western Europe, 26 March 1986, a N1). Only Syria, Sudan, Burkina Faso (formerly Upper Volta), and Romania
have publicly recognized the claim. U.N. Doc, S/PV.2670, a 12 (1986) (Syria); Foreign Broadcast Information Service
(FBIS) Daily Report, Middle East & Africa, 27 Mar. 1986, at Q5 (Sudan); id., 13 Dec. 1985, at T1 (Burkina Faso); FBIS
Daily Report, Eastern Europe, 27 Mar. 1986, at HIl (Romania). The Libyan claim is carefully examined in Spinatto,
Historic and Vital Bays. An Analysis of Libya's Claim to the Gulf of Sidra, 13 Ocean Dev. & Int'l L.J. 65 (1983);
Francioni, The Status of The Gulf of Sirte in International Law, 11 Syracuse J. Int'l L. & Comm. 311 (1984); Blum, The
Gulf of Sidra Incident, 80 Am. J. Int'l L. 668 (1986); Neutze, The Gulf of Sidra Incident: A Lega Perspective, U.S. Naval
Inst. Proc., January 1982, at 26-31; and Parks, Crossing the Line, U.S. Naval Inst. Proc., November 1986, at 41-43.

The U.S,, Japan, Great Britain, France, Canada, and Sweden have protested the Soviet Union’s 1957 claim that Peter the
Great Bay (102 nautical miles) is a historic bay. 4 Whiteman 250-57; 2 Japanese Ann. of Int'| L. 213-18 (1958); Darby,
The Soviet Doctrine of the Closed Sea, 23 San Diego L. Rev. 685, 696 (1986). The operations of USS LOCKWOOD
(FF-1064) on 3 May 1982 and USS OLDENDORF (DD-972) on 4 September 1987 challenged the Soviet historic bay and
straight basdline claims in Peter the Great Bay. See Roach & Smith at 3 1.

Severa countries have protested Vietnam's claims to portions of the Gulfs of Tonkin and Thailand as its historic waters.

Protests of the claim in the Gulf of Thailand may be found in U.N. Law of the Sea Bulletin No. 10, Nov. 1987, at 23
(U.S); U.N. LOS Office, Current Developments in State Practice 147 (Thailand); U.N. LOS Office, Current Developments
in State Practice No. Il 84-85 (Singapore); and of the claim in the Gulf of Tonkin in U.N. LOS Office, Current Develop-
ments in State Practice 146-47 (France and Thailand). See also Limits in the Seas No. 99, Straight Baselines Vietnam 9-10
(1983) and Roach & Smith at 33.

# Territorial Sea Convention, art. 13; 1982 LOS Convention, art. 9. The Conventions place no limit on the length of
this line. Since estuaries and bays are necessarily much wider than mouths of rivers, a straight baseline across the mouth of
ariver should not be longer than the maximum permitted for bays. This rule does not apply to estuaries. (An estuary is the

(continued.. .)
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1.35 Reefs. The low-water line of areef may be used as the baseline for islands situated on
atolls or having fringing reefs.?

1.3.6 Harbor Works The outermost permanent harbor works which form an integral part of
the harbor system are regarded as forming part of the coast for baseline purposes. Harbor
works are dtructures, such as jetties, breskwaters and groins, erected adong the coast a inlets
or riversfor protective purposes or for enclosing sea areas adjacent to the coast to provide
anchorage and shelter. %6

%(...continued)
tidal mouth of a river, where the tide meets the current of fresh water. MO definition 30, Annex Al-5 (p. |-44).) The
baseline adopted for a river mouth must be given due publicity either by chart indication or by listed geographical
coordinates. Territorial Sea Convention, art. 3; 1982 LOS Convention, art. 16.

If the river forms an estuary, the rule for bays should be followed in closing the river's mouth. [HO definition 54, Annex
Al-5 (p. 1-44). Further, the Conventions do not state exactly where, along the banks of estuaries, the closing points should
be placed. Some nations have sought to close off large estuaries at their seaward extent. For example, Venezuela has closed
off the mouth of the Orinoco with a 99-mile closing line, athough the principal mouth of the river is 22 miles landward
from that baseline. Limits in the Seas No. 21. That claim was protested by the United States and the United Kingdom in
1956. 4 Whiteman 343; Roach & Smith at 74.

No special baseline rules have been established for rivers entering the sea through deltas, such as the Mississippi,  (i.e.,
either the normal or straight baseline principles may apply) or for river entrances dotted with islands.

3 1982 LOS Convention art. 6. A reef is “a mass of rock or coral which either reaches close to the sea surface or is
exposed at low tide.” A fringing reef is “a reef attached directly to the shore or continental land mass, or located in their
immediate vicinity.” THO definition 66, Annex Al-5 (p. 1-44). An atoll is “a ring-shaped reef with or without an island
situated on it surrounded by the open sea, that encloses or nearly encloses a lagoon.*’ MO definition 9, Annex Al-5
(p. 1-44). While the LOS Convention does not state how a closing line is to be drawn across the opening of an atoll, waters
inside the lagoon of an atoll are internal waters. See paragraph 1.4.1 (p. I-14) and Beazley , Reefs and the 1982 Convention
on the Law of the Sea, 6 Int’'l J. Estuarine & Coastal L. 281 (1991). In warm water areas, where atolls and reefs are

prevalent, navigators may thus have difficulty in precisely determining the outer limits of a nation’s territorial sea.
Alexander, at 14.

% Territorial Sea Convention, art. 8; 1982 LOS Convention, art. 11. Other harbor works include moles, quays and other
port facilities, as well as coastal terminas, wharves and sea walls built along the coast at inlets or rivers for protective
purposes or for enclosing sea areas adjacent to the coast to provide anchorage and shelter. THO definition 38, Annex Al-5

(p. 1-44).

Offshore ingtallations and artificial islands are not considered permanent harbor works for baseline purposes. Not-
withstanding suggestions that there are uncertainties relating to monobuoys (single point mooring systems for tankers),
which may be located some distance offshore, Alexander, at 17, the U.S. Government rejects the use of monobuoys as valid
base points. The U.S. Supreme Court has held that “dredged channels leading to ports and harbors’ are not “harbor works.”
United States v. Louisiana, 394 U.S. 11, 36-38, 89 §.Ct. 773, 787-89, 22 L.Ed.2d 44 (1969).

Further, the Conventions do not address ice coast lines, where the ice coverage may be permanent or temporary. The U.S.

Government considers that the edge of a coastal ice shelf does not support a legitimate baseline. Navigation in polar regions
is discussed in paragraph 2.4.5 (p. 2-24).
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1.4 1.4.2
14 NATIONAL WATERSY

For operational purposes, the world's oceans are divided into two parts. The first
includes internal waters, territorial seas, and archipelagic waters. These national waters are
subject to the territorial sovereignty of coastal nations, with certain navigational rights
reserved to the international community. The second part includes contiguous zones, waters
of the exclusive economic zone,”® and the high seas. These are international watersin
which all nations enjoy the high seas freedoms of navigation and overflight. International
waters are discussed further in paragraph 1.5.

14.1 Internal Waters. Internal waters are landward of the baseline from which the
territorial sea is measured. ? Lakes, rivers,”® some bays, harbors, some canals, and
lagoons are examples of internal waters. From the standpoint of international law, internal

waters have the same legal character asthe land itself. Thereisno right of innocent passage

in internal waters, and, unless in distress (see paragraph 2.3.1), ships and aircraft may not

enter or overfly internal waters without the permission of the coastal nation. Where the

edablishment of a draight basdine has the effect of enclosng as internad waters areas which
had previously not been considered as such, a right of innocent passage exists in those
waters. !

142 Territorial Seas. Theterritorial seais abelt of ocean which is measured seaward from
the baseline of the coastal nation and subject to its sovereignty.> The U. S . claims a

2 Although “national waters’ are not words of art recognized in international law as having a specialized meaning, their
use in the text to distinguish such waters from “international waters’ is considered a useful aid to understanding the
contrasting operational rights and duties in and over the waters covered by these two terms.

% The high seas rights of navigation in and over the waters of the exclusive economic zone are examined in paragraph
242 (p. 2-20).

» Territorial Sea Convention, art. 5(1); 1982 LOS Convention, arts. 2(1) & 8(1). Nordquist, Vol. Il at 104-8.

% 1t should be noted that rivers that flow between or traverse two or more nations are generally regarded as international
rivers (eg., St. Lawrence, Rhine, Elbe, Meuse, Oder, Tigrus, Euphrates). 3 Whiteman 872-1075; Berber, Rivers in
International Law (1959); Vitanyi, The International Regime of River Navigation (1979).

3 Territorial Sea Convention, art. 5(2); 1982 LOS Convention, art. 8(2).

3 Territorial Sea Convention, arts. 1-2; 1982 LOS Convention, art. 2. Nordquist, Vol. |l at 49-86.
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12-naticd mile teritorid sea’ and recognizes teritorid sea clams of other nations up to a
maximum breadth of 12 nauticd miles.*

1.4.2.1 Islands, Rocks, and Low-Tide Elevations. Each island has its own territoria sea
and, like the mainland, has a baseline from which it is calculated. An idand is defined as a
naturally formed area of land, surrounded by water, which is above water at high tide.*
Rocks are islands which cannot sustain human habitation or economic life of their own.
Provided they remain above water at high tide, they too possess aterritorial sea determined
in accordance with the principles discussed in the paragraphs on baselines.* A low-tide

¥ By Presidential Proclamation 5928, 27 December 1988, the United States extended its territorial sea, for international
purposes, from 3 to 12 nautical miles. 54 Fed. Reg. 777, 9 Jan. 1989; 24 Weekly Comp. Pres. Doc. 1661, 2 Jan. 1989; 83
Am. J. Int'l L. 349; 43 U.S.C.A. sec. 1331 note; Annex Al-6 (p. I-64). See also Schachte, The History of the Territoria
Sea From a National Security Perspective, 1 Terr. Sea J. 143 (1990). The 3-nautical mile territorial sea had been established
by Secretary of State Jefferson in his letters of 8 Nov. 1793 to the French and British Ministers, 6 The Writings of Thomas
Jefferson 440-42 (Ford ed. 1895) (“reserving . . . the ultimate extent of this for future deliberation the President gives
instructions to the officers acting under his authority to . . . [be] restrained for the present to the distance of one sea-league,
or three geographical miles from the sea-shore”); Act of 5 June 1794, for the punishment of certain crimes against the
United States, sec. 6, 1 Stat. 384 (1850) (granting jurisdiction to the Federal District Courts in certain cases “within a
marine league of the coasts or shores’ of the United States); Dep't of State Public Notice 358, 37 Fed. Reg. 11,906, 15
June 1972. See Swarztrauber, generaly.

By its terms, Proclamation 5928 does not alter existing State or Federal law. As a result, the 9 nautical mile natura
resources boundary off Texas, the Gulf coast of Florida, and Puerto Rico, and the 3 nautical mile line elsewhere, remain the
inner boundary of Federal fisheries jurisdiction and the limit of the states’ jurisdiction under the Submerged Lands Act, 43
U.S.C. sec. 1301 et seq. The Puerto Rico natural resources boundary is the limit of that commonweslth’s jurisdiction under
48 U.S.C. sec. 749. See Arruda, The Extension of the United States Territorial Sea: Reasons and Effects, 4 Conn. J. Int’l
L. 698 (1989); Kmiec, Legal Issues Raised by the Proposed Presidential Proclamation to Extend the Territoria Sea, 1 Terr.
Sea J 1 (1990); Office of NOAA Genera Counsel, Effect of the Territorial Sea Proclamation on the Coastal Zone
Management Act, id. 169; Archer and Bondareff, The Role of Congress in Establishing U.S. Sovereignty Over the
Expanded Territoria Sea, id. 117.

34 See paragraph 2.6 (p. 2-32) regarding the U.S. Freedom of Navigation and Overflight Program.

The history of claims concerning the breadth of the territorial sea reflects the lack of any international agreement prior to
the 1982 LOS Convention, either at the Hague Codification Conference of 1930 or UNCLOS | and Il, on the width of that
maritime zone. Today, most nations claim no more than a 12 nautical mile territorial sea. This practice is recognized in the
1982 LOS Convention, art. 3, which provides that “every [nation] has the right to establish the breadth of its territorial sea
up to a limit not exceeding 12 nautica miles, measured from the baseline” Table Al-5 (p. 1-81) lists the territorial sea
claims including those few coasta nations that presently claim territoria sea breadths greater than 12 nautical miles in
violation of art. 3 of the 1982 LOS Convention. Table Al-6 (p. 1-84) shows the expansion of territorial sea claims since
1945,

¥ Territorial Sea Convention, art. 10; 1982 LOS Convention, art. 121(1). The travaux préparatoires of art. 121 may be
found in U .N. Office for Oceans Affairs and the Law of the Sea, The Law of the Sea: Regime of Idlands (1988). See also
Nordquist, Vol. I1l, at 319-39.

¥ Racks, hawever, have no exclusive economic zone or continental shelf. Territorial Sea Convention, art. 10; 1982

LOS Convention, art. 121(3); see also paragraph 1.3 (p. |-3) and Kwiatkowska & Soons, Entitlement to Maritime Areas of
Rocks Which Cannot Sustain Human Habitation or Economic Life of Their Own, 21 Neth. Yb. Int'l L. 139 (1990).
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1.42.1

elevation (above water at low tide but submerged at high tide’”) situated wholly or partly
within the territorial seamay be used for territorial sea purposes as though it were an island.

Where alow-tide elevation is located entirely beyond the territorial sea, it has no territorial

sea of its own.’® See Figure 1-5.

Figure I-5. Territorial Sea of Idands and Low-Tide Elevations
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¥ See paragraph 1.3.2.2 (p. 1-6).

® Territorial Sea Convention, art. 11; 1982 LOS Convention, art. 13.

“Low-tide” is not defined in the Conventions.

Various measures of low tide exist, including mean low water and mean lower low water. See paragraph 1.3.1, note 12

(p. 1-4) regarding low-water line.
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1.4.2.2 Artificial Islands and Off-Shore Installations. Artificial iSlands and off-shore
ingdlations have no teritorid sea of ther own.*

1.4.2.3 Roadsteads. Roadsteads normally used for the loading, unloading, and anchoring of
ships, and which would otherwise be situated wholly or partly beyond the outer limits of the
territorial sea, are included in the territorial sea. Roadsteads must be clearly marked on
charts by the coastal nation?

1.4.3 Archipelagic Waters. An archipelagic nation is a nation that is constituted wholly of
one or more groups of islands.*’ Such nations may draw straight archipelagic baselines
joining the outermost points of their outermost islands, provided that the ratio of water to

% 1982 LOS Convention, arts. 11 & 60(8). These terms are defined in MO definitions 8 & 41, Annex Al-5 (p. 44).
“Offshore terminals’ and “deepwater ports’ are defined in U.S. law as “any fixed or floating man-made structures other
than a vessel, or any group of such structures, located beyond the territorial sea. .. and which are used or intended for use
as a port or termina for the loading or unloading and further handling of oil for transportation to any State.” Deepwater
Port Act of 1974, as amended, 33 U.S.C. sec. 1501 & 1502(10).

4 Territorial Sea Convention art. 9; 1982 LOS Convention, arts. 12 & 16. Only the roadstead itself is territorial sea;
roadsteads do not generate territorial seas around themselves. See McDougal & Burke 423-27. Accordingly, the United
States does not recognize Germany’s claim to extend its territorial sea at one point in the Helgoland Bight of the North Sea
to 16 nautical miles.

41 1982 LOS Convention, art. 46. Art. 46 defines an archipelagic nation as being constituted wholly by one or more
archipelagos, and provides that it may include other islands. The article also defines “archipelago” as “a group of idands,
including parts of islands, interconnecting waters and other natural features which are so closely interrelated that [they] form
an intrinsic geographical, economic, and political entity, or which historically have been regarded as such.” A number of
nations fall within the scope of this definition, including Antigua and Barbuda, The Bahamas, Cape Verde, Comoros, Fiji,
Indonesia, Papua New Guinea, Philippines, Sao Tome and Principe, the Solomon Idands, Trinidad and Tobago, and
Vanuatu. See Table Al-7 (p. 1-85).

Other nations fall outside the Convention's definition. Continental countries possessing island archipelagos which are not
entitled to archipelagic status under the Convention include the United States (Hawaiian Islands and Aleutians), Canada
(Canadian Arctic Islands), Greece (the Aegean archipelago), Ethiopia (Dahlak), Ecuador (the Galapagos Idands) and
Portugal (the Azores Idands). These idands, although archipelagos in a geographical sense, are not archipelagos in the
political-legal sense under the Convention. See Table Al-8 (p. 1-87) for a complete list.

The concept of archipelagos is examined in detail in Churchill & Lowe, The Law of the Sea 98-1 11 (2d rev. ed. 1988);
Herman, The Modern Concept of the Off-Lying Archipelago in International Law, Can. Y.B. Int'l L. 1985 a 172; 1

O'Connell 236-258; Rodgers, Midocean Archipelagos and International Law (1981); Symmons, The Maritime Zones of
Isdands in International Law 68-81 (1979); Dubner, The Law of Territoriall Waters of Mid-Ocean Archipelagos and
Archipelagic States (1976); and O'Connell, Mid-ocean Archipelagos, 45 Br. Y.B. Int'l L. 1 (1971). The travaux
preparafoires of the archipelagic articles of the LOS Convention may be found in U.N. Office for Ocean Affairs and the

Law of the Sea, Archipelagic States: Legislative History of Part IV of the United Nations Convention on the Law of the Sea

(U.N. Sales No. E.90.V.2, 1990); and in a series of articles by the principal U.S. negotiators. Stevenson & Oxman, The

Preparations for the Law of the Sea Conference, 68 Am. ], Int'l L. 1, 12-13 (1974); The Third United Nations Conference
on the Law of the Sea The 1974 Caracas Session, 1, 21-22 (1975); id., The Third United Nations Conference on the Law
of the Sea The 1975 Geneva Session, 69 Am. J. Int'| L. 763, 784-85 (1975); Oxman, The Third United Nations

Conference on the Law of the Sea: The 1977 New York Session, 72 Am. J. Int'l L. 57, 63-66 (1978). See aso Nordquist,
Vol. Il at 397-487.
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land within the baselines is between 1 to 1 and 9 to 1.#* The waters enclosed within the
achipdagic basdines ae cdled archipelagic waers. (The archipelagic basdines are dso the
basdines from which the archipdagic nation measures seaward its territorid sea,  contiguous
zone, and exclusive economic zone.)® The U.S. recognizes the right of an archipelagic
nation to edablish archipeagic basdines enclosng archipelagic waters provided the basdines
ae drawn in conformity with the 1982 LOS Convention.

1.4.3.1 Archipdagic Sea Lanes. Archipelagic nations may designate archipelagic sea lanes
through their archipelagic waters suitable for continuous and expeditious passage of ships and
arcraft. All norma routes used for international navigation and overflight are to be included.
If the archipelagic nation does not designate such sea lanes, the right of archipelagic sea

lanes passage may nonetheless be exercised by all nations through routes normally used for
international navigation and overflight?

15 INTERNATIONAL WATERS

For operationd purposes, internationa waters include al ocean areas not subject to the
territorid  sovereignty of any nation. All waters seaward of the territorid sea ae internationd
waters in which the high seas freedoms of navigation and overflight are preserved to the
international  community. International  waters include contiguous zones, exclusive economic
zones, and high sess.

15.1 Contiguous Zones. A contiguous zone is an area extending seaward from the
territorial sea in which the coastal nation may exercise the control necessary to prevent or

4 1982 LOS Convention, art. 47. The ratio is that of the area of the water to the area of the land, including atolls,
within the baselines. Art. 47 also requires that the length of such baselines not exceed 100 nautical miles (with limited
exceptions up to 125 nautical miles); that the baselines do not depart to any appreciable extent from the general
configuration of the archipelago; and that the system of baselines does not cut off, from the high seas or EEZ, the territoria
sea of another nation. If part of the archipelagic waters lies between two parts of an immediately adjacent neighboring
nation, the existing rights and al other legitimate interests which the latter nation has traditionally exercised in such waters
will survive and must be respected.

The 1: 1 - 9: 1 water-land area ratio serves to exclude large land area island nations such as Great Britain and New Zealand
where the ratio is less than 1: 1, and scattered island nations such as Kiribati and Tuvalu where the ratio is greater than 9: 1.
See Table Al-8A (p. 1-87). Table Al-9 (p. 1-88) lists those nations with an acceptable water:land ratio.

Severa nations have drawn straight baselines around non-independent archipelagos, in violation of art. 7 of the 1982 LOS
Convention: Canada (Canadian Arctic Islands), Denmark (Faeroe Idlands), Ecuador (Galapagos Islands), Ethiopia (Dahlak
Archipelago), Norway (Svalbard) and Portugal (Azores and Madeira Islands). See Table Al-8 (p. 1-87).

#1982 LOS Convention, art. 49. Archipelagic waters are subject, along with the airspace over such waters and the
subjacent seabed and subsoil, to archipelagic national sovereignty, excepting, infer alia, certain historical rights preserved

for existing fisheries agreements and submarine cables. Id. a art. 51. See paragraph 2.3.4 (p. 2-17) regarding navigation in
and overflight of archipelagic waters.

4 1982 LOS Convention, art. 53. Air routes may be designated for the passage of aircraft. The axis of the sea lanes
(and traffic separation schemes) are to be clearly indicated on charts to which due publicity shall be given.
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punish infringement of its customs, fiscal, immigration, and sanitary laws and regulations
that occur within its territory or territorial sea (but not for so-called security purposes- see
paragraph 1-5.4). ¥ The U.S. claims a contiguous zone extending 12 nautical miles from the
baselines used to measure the territorial sea.* The U.S. will respect, however, contiguous
zones extending up to 24 nautical miles from the baseline, provided the coastal nation

recognizes U.S. rights in the zone consistent with the provisions of the 1982 LOS
Convention.*

1.5.2 Exclusve Economic Zones. An exclusive economic zone (EEZ) is a resource-related
zone adjacent to the territorial sea. An EEZ may not extend beyond 200 nautical miles from
the baseline. # Asthe name suggests, its central purpose is economic. The U. S. recognizes

the sovereign rights of a coastal nation to prescribe and enforce its laws in the exclusive
economic zone for the purposes of exploration, exploitation, management, and conservation
of the natural resources of the waters, seabed, and subsoil of the zone, as well as for the
production of energy from the water, currents, and winds.** The coastal nation may

* Territoria Sea Convention, art. 24; 1982 LOS Convention, art. 33; Restatement (Third) Foreign Relations Law of the
United States, sec. 5 13 Comment f, sec. 511 Comment k. The term “sanitary,” a literal trandation from the French
“sanitaire. * refers to “health and quaranting” matters. See Lowe, The Development of the Concept of the Contiguous Zone,

1981 Br. Y.B. Int'l L. 109 (1982) and Oda, The Concept of the Contiguous Zone, 11 Int'l & Comp. L.Q. 31 (1962). See
also, Nordquist, Vol. Il at 266-75.

“ Dep't of State Public Notice 358, 37 Fed. Reg. 11,906, 15 June 1972. This is now aso the outer limit of the U.S.
territorial sea for international purposes; for U.S. domestic law purposes the U.S. territorial sea remains at 3 nautical miles.
See paragraph 1.4.2, note 33 (p. 1-15).

4 White House Fact Sheet, Annex Al-7 (p. 1-45). A list of those nations claiming contiguous zones beyond their
territorial sea appears as Table Al-10 (p. 1-89).

Contiguous zones may be proclaimed around both islands and rocks following appropriate baseline principles. 1982 LOS
Convention, art. 121(2).

Low-tide elevations (which are not part of the baseline) and man-made objects do not have contiguous zones in their own
right. 1982 LOS Convention, arts. 11 & 60(8). Man-made objects include oil drilling rigs, light towers, and off-shore
docking and oil pumping facilities.

#1982 LOS Convention, arts. 55 & 86; Sohn & Gustafson 122-23 (pointing out that some nations insist that the
exclusive economic zone is a special zone of the coastal nation subject to the freedoms of navigation and overflight). Japan
is of the view that “the rights and jurisdiction of the coastal states over the 200 nautical mile exclusive economic zone are
yet to be established as principles of general international law.” Japanese Embassy Itr to U.S. Dep't of State (OES/OLP), 15
June 1987.

The broad principles of the exclusive economic zone reflected in the LOS Convention, art. 55-75, were established as
customary international law by the broad consensus achieved at UNCLOS |11 and the practices of nations. Continental Shelf
Tunisia/Libya Judgment, {1982]1.C.J. Rep. 18; Case Concerning Delimitation of the Maritime Boundary of the Gulf of
Maine (Canada/United States), [1984] I.C.J. Rep. 246, 294; Sohn & Gustafson 122; 2 Restatement (Third), sec. 514
Comment a & Reporters' Note 1, at 56 & 62. See also, Nordquist, Vol. Il at 489-821.

#1982 LOS Convention, arts. 56(1)(a) & 157; White House Fact Sheet, Annex Al-7 (p. I-65). These “sovereign

rights’ are functional in character and are limited to the specified activities; they do not amount to “sovereignty” which a
(continued.. .)
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exercise jurisdiction in the zone over the establishment and use of artificial islands,
ingtadlations, and dructures having economic purposes, over maine <scientific research  (with
reasondble limitations); and over some aspects of marine environmental protection  (including
implementation of internationdl  vessel-source  pollution control - standards) .° However, in the
EEZ all nations enjoy the right to exercise the traditional high seas freedoms of navigation
and overflight, of the laying of submarine cables and pipelines, and of all other traditional

high seas uses by ships and aircraft which are not resource related? The United States

#(...continued)

nation exercises over its land territory, internal waters, archipelagic waters (subject to the right of innocent passage for

foreign vessels and archipelagic sea lanes passage for foreign vessels and aircraft), and territoria sea (subject to the rights of
innocent passage for foreign vessels and transit passage for foreign ships and aircraft). International law also grants to

coastal States limited “jurisdiction” in the exclusive economic zone for the other purposes mentioned in the text at note 50.
2 Restatement (Third), sec. 511 Comment b at 26-27. Article 3(3) of the 1990 U.S.-Soviet Maritime Boundary Agreement

provides that the exercise by either Party of sovereign rights and jurisdiction in the “specia areas’ does not constitute
unilateral extension of coastal State EEZ jurisdiction beyond 200 nm of its coasts. Sen. Treaty Doc. 101-22, p.VII.

% 1982 LOS Convention, art. 56(1)(b). The United States rejects Brazil’s assertion that no nation has the right to place
or to operate any type of installation or structure in the exclusive economic zone or on the continental shelf without the
consent of the coastal nation. 17 LOS Official Records, para. 28, at 40 and U.S. Statement in Right of Reply, 17 LOS
Official Records 244, Annex Al-l (p. I-25).

Marine scientific research (MSR). MSR is addressed in Part XI1I of the LOS Convention but is not specifically defined. The
United States accepts that MSR is the general term most often used to describe those activities undertaken in the ocean and
coastal waters to expand scientific knowledge of the marine environment. MSR includes oceanography, marine biology,
fisheries research, scientific ocean drilling, geological/geophysical scientific surveying, as well as other activities with a
scientific purpose. See paragraph 2.4.2.1 (p. 2-20). It may be noted, however, that “survey activities,” “prospecting” and
“exploration” are primarily dealt with in other parts of the LOS Convention, notably Parts II, I1I, XI and Annex IIl, rather
than Part XI11. “This would indicate that those activities do not fall under the regime of Part X1I1.” U.N. Office for Oceans
Affairs and the Law of the Sea, Law of the Sea: Marine Scientific Research: A Guide to the Implementation of the Relevant
Provisions of the United Nations Convention on the Law of the Sea 1 para. 2 (U.N. Sales No. E.91.V.3 (1991)). See aso,
Law of the Sea: Nationa Legidation, Regulations and Supplementary Documents on Marine Scientific Research in Areas
under National Jurisdiction, (U.N. Sales No. E.89.V.9 (1989)). The United States does not claim jurisdiction over MSR in
its EEZ but recognizes the right of other nations to do so, provided they comply with the provisions of the 1982 LOS
Convention. See the President’s Ocean Policy Statement, 10 March 1983, and accompanying Fact Sheet, Annexes Al-3
(p. 1-38) & Al-7 (p. 1-65). respectively.

When activities similar to those mentioned above as MSR are conducted for commercia resource purposes, most
governments, including the United States, do not treat them as MSR. Additionally, activities such as hydrographic surveys
(see THO definition 40, Annex Al-5 (p. I-44)). the purpose of which is to obtain information for the making of navigational
charts, and the collection of information that, whether or not classified, is to be used for military purposes, are not
considered by the United States to be MSR and, therefore, are not subject to coastal state jurisdiction. 1989 State telegram
122770; see also paragraph 2.4.2.2 (p. 2-20). In Part XII of the Convention regarding protection and preservation of the
marine environment, art. 236 provides that the environmental provisions of the Convention do not apply to warships, naval
auxiliaries, and other vessels and aircraft owned or operated by a nation and used, for the time being, only on government
non-commercial service. The provisions of Part XIIl regarding marine scientific research similarly do not apply to military
activities. Oxman, The Regime of Warships Under the United Nations Convention on the Law of the Sea, 24 Va. J. Int’| L.
809, 844-47 (1984). See also Negroponte, Current Developments in U.S. Oceans Policy, Dep’'t St. Bull., Sep. 1986, at 86.
U.S. policy is to encourage freedom of MSR. See Statement by the President, Annex Al-3 (p. I-38).

51 1982 LOS Convention, art. 58. The United States rejects Brazil's assertion that other nations “may not carry out

military exercises or manoeuvres within the exclusive economic zone, particularly when these activities involve the use of
(continued.. .)
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established a200-nautical mile exclusive economic zone by Presidential Proclamation on 10
March 1983.

1.5.3 High Seas. The high seas include all parts of the ocean seaward of the exclusive
economic zone. When a coastal nation has not proclaimed an exclusive economic zone, the
high seas begin a the seaward edge of the teritorid sea.®

1.5.4 Security Zones. Some coastal nations have claimed the right to establish military
security  zones, beyond the territorial sea, of varying breadth in which they purport to
regulate the activities of warships and military arcraft of other nations by such redrictions as
prior notification or authorization for entry, limits on the number of foreign ships or arcraft
present at any given time, prohibitions on various operational activities, or complete
exclusion. 3 International law does not recognize the right of coastal nations to establish

$(... continued)

weapons or explosives, without the prior knowledge and consent” of the coastal nation. 17 LOS Official Records, para. 28,
a 40, and U.S. Statement in Right of Reply, 17 LOS Official Records 244, Annex Al-l (p. 1-25).

2 Presidential Proclamation No. 5030, 48 Fed. Reg. 10,601, 16 U.S.C.A. sec. 1453n, 10 March 1983, Annex Al-8
(p. 1-68). The U.S. thereby acquired the world’s largest EEZ (2,831,400 sguare nautical miles). Alexander, 88 (Table 5).
Although the nations with the next 9 largest actua or potential EEZs are all developed nations, the EEZ was proposed by
the developing nations. A useful compilation of national legisation on the EEZ appears in U.N. Office of the Specid
Representative of the Secretary-General for the Law of the Sea, The Law of the Sea: National Legidation on the Exclusive
Economic Zone, the Economic Zone and the Exclusive Fishery Zone (U.N, Sales No. E.85.V.10 (1986)). Other national
EEZ legidation appears in later editions of the LOS Bulletin.

Fishery and other resource-related zones adjacent to the coast and extending to a distance of 200 nautica miles from the
baseline from which the territorial sea is measured are accepted in customary international law. The U.S. clams and
recognizes broad and exclusive fisheries jurisdiction to a limit of 200 nautical miles. 16 U.S.C. sec. 1811-61. See Hay,
Global Fisheries Regulations in the First Half of the 1990s, 11 Int'l J. of Marine & Coastal L. 459 (Nov. 96), for a
discussion of recent international efforts to regulate fishing activities beyond the EEZ including the U.N. Genera Assembly
Driftnet Regulations, the Food and Agriculture Organization (FAO) Compliance Agreement, the Straddling Stocks
Agreement, the FAO Code of Conduct and the Biodiversity Convention. For a comprehensive analysis of the Canadian-
Spanish Fisheries dispute of 1995 (the “Turbot War"), see Joyner & v. Gustedt, The 1995 Turbot War: Lessons for the Law
of the Seg, 11 Int'l J. Marine & Coastal L. 425 (Nov. 96).

Isands capable of supporting human habitation or economic life may have an exclusive economic zone. 1982 LOS
Convention, art. 121. Such an isand located more than 400 nautica miles from the nearest land can generate an EEZ of
about 125,000 square nautical miles. Rocks, low-tide elevations and man-made objects, such as artificial idands and
off-shore installations, are not independently entitled to their own EEZs. 1982 LOS Convention, arts. 60(8) & 121(3).

53 1982 LOS Convention, art. 86. Navigation in the high seas is discussed in paragraph 2.4.3 (p. 2-21).

% Sixteen nations claim security zones seaward of their territorial seas. Most such claims are designed to control matters
of security within a contiguous zone geographically no broader than that permitted under the 1982 LOS Convention.
However, security has never been an interest recognized in the Conventions as subject to enforcement in the contiguous
zone. See Table Al-1 1 (p. 1-90). North Korea, on the other hand, has claimed no contiguous zone, but claims a security
zone extending 50 nautical miles beyond its claimed territorial sea off its east coast and a security zone to the limits of its
EEZ off its west coast. Park, The 50-Mile Military Boundary Zone of North Korea, 72 Am. J. Int’| L. 866 (1978); Park,
East Asia and the Law of the Sea 163-76 (1983); N.Y. Times, 2 Aug. 1977, a 2; MCRM. The United States protest of this

(continued.. )
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zones that would restrict the exercise of non-resource-related high seas freedoms beyond the
territorial sea. Accordingly, the U.S. does not recognize the validity of any claimed security
or military zone seaward of the territorial sea which purports to restrict or regulate the high
seas freedoms of navigation and overflight.*® (See paragraph 2.3.2.3 for a discussion of
temporary suspension of innocent passage in territorial seas.)

16 CONTINENTAL SHELVES

Thejuridical continental shelf of a coastal nation consists of the seabed and subsoil of
the submarine areas that extend beyond its territorial seato the outer edge of the continental
margin, or to a distance of 200 nautical miles from the baseline used to measure the
territorial sea where the continental margin does not extend to that distance. The continental
shelf may not extend beyond 350 nautical miles from the baseline of the territorial sea or 100
nautical miles from the 2,500 meter isobath, whichever is greater? Although the coastal

5(...continued)
claim may be found in U.N., Law of the Sea Bulletin, No. 15, May 1990, at 8-9; the Japanese protest may be found in 28
Jap. Ann. Int'l L. 122-23 (1985). See also Boma, Troubled Waters off the Land of the Morning Calm: A Job for the Fleet,
Nav. War Col. Rev., Spring 1989, at 33.

Greece's claim to restrict the overflight of aircraft out to 10 nautica miles while claiming only a 6 nautica mile territorial
sea has been protested by the United States, Greece also does not claim a contiguous zone. Schmitt, Aegean Angst: The
Greek-Turkish Dispute, Nav. War Coll. Rev., Summer 1996, at 42. Brazil claims a security zone out to 200 nautical miles
as part of its 200 nautical mile territorial sea claim; Indonesia likewise, but to an area 100 nautical miles seaward of its
territorial sea. MCRM passim; Notice to Mariners 39/86, pagesIII-2.31 to 111-2.34.

5% N.Y. Times, 3 Aug. 1977, at 3 (State Dep't statement regarding the North Korean zone); U.N., LOS Bulletin No.
15, at 8-9 (May 1990). The Government of Japan is of the same view. 28 Jap. Ann. Int'l L. 123 (1985) (testimony in House
Foreign Affairs Comm., Sept. 16, 1977).

% See Figure Al-2 (p. 1-70). The geologic definition of a continental shelf differs from the juridical definition.
Geologically, the continental shelf is the gently-doping platform extending seaward from the land to a point where the
downward inclination increases markedly as one proceeds down the continental slope. The depth at which the break in angle
of inclination occurs varies widely from place to place. At the foot of the slope begins the continental rise, a second
gently-sloping plain which gradualy merges with the floor of the deep seabed. The shelf, slope, and rise, taken together,
are geologicaly known as the continental margin. Alexander, 22-23. The outer edge of any juridical (as opposed to
geophysical) continental margin extending beyond 200 nautical miles from the baseline is to be determined in accordance
with either the depth of sediment test (set forth in art. 76(4)(a)(i) of the 1982 LOS Convention and illustrated in Figure
Al-2), or along a line connecting points 60 nautical miles from the foot of the continental slope (art. 76(4)(a)(ii), illustrated
in Figure Al-3 (p. 1-70)), or the 2500 meter isobath plus 100 nautical miles (art. 76(5)). The broad principles of the
continental shelf regime reflected in the 1982 LOS Convention, arts. 76-81, were established as customary internationa law
by the broad consensus achieved at UNCLOS |1 and the practices of nations. Case Concerning Delimitation of the Maritime
Boundary of the Guif of Maine (Canada/United States), [1984]1.C.J. Rep. 246, 294; Case Concerning the Continental Shelf
(Libya/Malta), [1985] 1.C.J. Rep. 13, 55; 2 Restatement (Third), sec. 515 Comment a & Reporters’ Note 1, at 66-69; Sohn
& Gustafson 158. See also, Nordquist, Val. Il at 837-90.

In the case of opposite or adjacent shelves, delimitation shall be based on equitables principles. LOS Convention, art. 83.
See also, e.g., North Sea Continental Shelf Cases (W. Germ. v. Denmark; W. Germ. v. Netherlands), 1969 1.C.J. Rep. 3;
The United Kingdom-French Continental Shelf (U.K. v. France), 54 I.L.R. 6, 1977; Continental Shelf (Tunisia v. Libya),
1982 1.C.J. Rep. 18; Delimitation of the Maritime Boundary between Guinea and Guinea-Bissau, 25 I.L.M. 251 (1985).
(continued.. )
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nation exercises sovereign rights over the continental shelf for purposes of exploring and
exploiting its natural resources, the legal status of the superjacent water is not affected.
Moreover, all nations have the right to lay submarine cables and pipelines on the continental
shelf.*’

%(. . continued)

The United States made its first claim to the resources of the continental shelf in the Truman Presidential Proclamation No.
2667, 28 Sep. 1945, 3 C.F.R. 67 (194348 Comp.); 13 Dep't St. Bull. 484-85; 4 Whiteman 752-64.

A recent compilation of national legislation on the continental shelf appears in U.N. Office for Ocean Affairs and the Law
of the Sea, The Law of the Sea: National Legidation on the Continental Shelf (U.N. Sales No. E.89.V.5 (1989)). See also
Roach & Smith, at 121-9.

57 Continental Shelf Convention, arts. I-3 & 5; 1982 LOS Convention, arts. 60(7), 76-78 & 80-81. See paragraph 2.4.3,
note 64 (p. 2-21) for further information regarding cables and pipelines.

It should be noted that the coastal nation does not have sovereign rights per se to that part of its continental shelf extending
beyond the territorial sea, only to the exploration and exploitation of its natural resources. U.S. Statement in Right of Reply,
8 March 1983, 17 LOS Official Records 244, Annex Al-l (p. I-25). Shipwrecks lying on the continental shelf are not
considered to be “natural resources.” Cf. LOS Convention, arts. 33 and 303.

Under the 1982 LOS Convention, the “Area’ (i.e., the Seabed beyond the juridical continental shelf) and its resources are
the “common heritage of mankind.” No nation may claim or exercise sovereignty over any part of the deep seabed. 1982
LOS Convention, arts. 136 & 137. The Convention further provides for the sharing with undeveloped nations of financial
and other economic benefits derived from deep seabed mining.

The U.S. position regarding Part XI (The Area) of the 1982 LOS Convention, as that Part was originally formulated, was
that:

[Tlhe Convention's deep seabed mining provisions are contrary to the interests and principles of industri-
alized nations and would not help attain the aspirations of developing countries.

... [The United States will continue to work with other countries to develop a regime, free of unnecessary

political and economic restraints, for mining deep seabed minerals beyond nationa jurisdiction. Deep seabed
mining remains a lawful exercise of the freedom of the high seas open to all nations. The United States will
continue to alow its firms to explore for and, when the market permits, exploit these resources.

Statement by the President, 10 March 1983, Annex Al-3 (p. I-38). See also the United States' 8 March 1983 statement in
right of reply, 17 LOS Officia Records 243, Annex Al-l (p. I-25). The changes desired by the United States to Part Xl
were set out in the President’s statement of 23 January 1982 on U.S. Participation in the Third United Nations Conference
on the Law of the Sea, 1 Public Papers of President Reagan, 1982, at 92. The U.S. Congress had, however, approved the
legal principle, reflected in art. 136 of the LOS Convention, that the resources of the deep seabed are the common heritage
of mankind. Sec. 3(b)(I) of the Deep Seabed Minerals Resources Act, Pub.L. 96-283, 94 Stat. 555, 30 U.S.C. sec.
1402(a)( 1). The 1994 Agreement Relating to the Implementation of Part X| of the 1982 United Nations Convention on the
Law of the Sea addressed and corrected the flawed provisions. See paragraph 1.1 and accompanying notes (p. I-1).
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17 SAFETY ZONES

Coastal nations may edablish safety zones to protect atificid idands, inddlations, and
structures located in their internal waters, archipelagic waters, territorial seas, and exclusive
economic zones, and on their continental shelves. In the case of artificial islands,
installations, and structures located in the exclusive economic zones or on the continental
shelf beyond the territorial sea, safety zones may not extend beyond 500 meters from the
outer edges of the facility in question, except as authorized by generally accepted
international  standards.  *®

1.8 AIRSPACE

Under international law, airspace is classified as either national airspace (that over the
land, internal waters, archipelagic waters, and territorial seas of a nation) or international
airspace (that over contiguous zones, exclusive economic zones, the high seas, and territory
not subject to the sovereignty of any nation).* Subject to a right of overflight of
international straits (see paragraph 2.5.1. 1) and archipelagic sea lanes (see paragraph
2.5.1.2), each nation has complete and exclusive sovereignty over its national airspace .%
Except as nations may have otherwise consented through treaties or other international
agreements, the aircraft of all nations are free to operate in international airspace without
interference by other nations?

19 OUTER SPACE

The upper limit of airspace subject to national jurisdiction has not been authoritatively
defined by international law. International practice has established that airspace terminates at
some point below the point at which artificial satellites can be placed in orbit without
free-falling to earth. Outer space begins at that undefined point. All nations enjoy afreedom
of Ieq_ual acc%es to outer space and none may appropriate it to its national airspace or
exclusive use

% Continental Shelf Convention, art. 5; 1982 LOS Convention, art. 60. Safety zones may not cause any interference
with the use of recognized sea lanes essentia to international navigation.

% Territorial Sea Convention, art. 2; High Seas Convention, art. 2; 1982 LOS Convention, arts. 2(2), 49(2), 58(1) &
87(1).

® Convention on International Civil Aviation (Chicago Convention), 7 December 1944, 61 Stat. 1180, T.I.A.S. 1591,
15 U.N.T.S. 295, 3 Bevans 944, AFP 110-20, chap. 6, arts. |-2. The U.S. declaration of its sovereignty in national
airspace is set forth in 49 U.S.C. sec. 1508(a) (1982).

¢ See paragraphs 2522 (p. 2-30) and 2523 (p. 2-31) regarding flight information regions and air defense
identification zones, respectively. See 54 Fed. Reg. 264, 4 Jan. 1989, for FAA regulations applying to the airspace over
waters between 3 and 12 nautical miles from the U.S. coast, occasioned by the extension of the U.S. territoria sea to 12
nautical miles.

% AFP 110-31, para. 2-lh, a 2-3. See dso paragraph 1.1, note 1 (p. I-l). Military activities in outer space are
addressed in paragraph 2.9 (p. 2-38).
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United States of America
Statement in Right of Reply

[Original  English]
[8 March 1983]

Rights and duties of non-parties

Some speakers discussed the legal question of the rights and duties of States which do
not become party to the Convention adopted by the Conference. Some of these speakers
alleged that such Sates must either accept the provisions of the Convention as a “package
deal” or forgo al of the rights referred to in the Convention. This supposed election is
without foundation or precedent in international law. It isabasic principle of law that parties
may not, by agreement among themselves, impair the rights of third parties or their
obligationsto third parties. Neither the Conference nor the States indicating an intention to
become paties to the Convention have been granted globd legidative power.

The Convention includes provision, such as those related to the regime of innocent
passage in the teritorid sea, which codify existing rules of internationd law which dl States
enjoy and are bound by. Other provisions, such as those relaing to the exclusve economic
zone, elaborate a new concept which has been recognized in international law. Still others,
such as those relating to deep sea-bed mining beyond the limits of national jurisdiction, are
wholly new ideas which are binding only upon parties to the Convention. To blur the
distinction between codification of customary international law and the creation of new law
between parties to a convention undercuts the principle of the sovereign equdity of States.

The United States will continue to exercise its rights and fulfill its duties in a manner
consistent with international law, including those aspects of the Convention which either
codify customary international law or refine and elaborate concepts which represent an
accommodation of the interests of dl States and form pat of internationa law.

Deep sea-bed mining

Some speskers asserted that exiding principles of internationd law, or the Convention,
prohibit any State, including a non-party, from exploring for and exploiting the mineral
resources of the deep sea-bed except in accordance with the Convention. The United States
does not believe that such assertions have any merit. The deep sea-bed mining regime of the
Convention adopted by the Conference is purely contractual in character. The United States
and other non-paties do not incur the obligations provided for therein to which they object.

Article 137 of the Convention may not as a matter of law prohibit sea-bed mining
activities by non-parties to the Convention: nor may it relieve a party from the duty to
respect the exercise of high seas freedoms, including the exploration for and exploitation of
deep sea-bed minerals, by non-parties. Mining of the sea-bed isalawful use of the high seas
open to all States. United States participation in the Conference and its support for certain
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Generd  Assembly resolutions  concerning seabed mining do not conditute acquiescence by
the United States in the elaboration of the concept of the common heritage of mankind
contained in Part X1, nor in the concept itself as having any effect on the lawfulness of deep
sea-bed mining. The United States has consistently maintained that the concept of the
common heritage of mankind can only be given legal content by a universally acceptable
regime for its implementation, which was not achieved by the Conference. The practice of
the United States and the other States principally interested in sea-bed mining makesit clear
that sea-bed mining continues to be a lawful use of the high seas within the traditional
meaning of the freedom of the high sess.

The concept of the common heritage of mankind contained in the Convention adopted
by the Conference is not jus cogens. The Convention text and the negotiating record of the
Conference demonstrate that a proposal by some delegations to include a provision on jus
cogens was rejected.

Innocent passage in the territorial sea

Some speskers spoke to the right of innocent passage in the territorid sea and asserted
that a coastal State may require prior notification or authorization before warships or other
governmenta  ships on non-commercid sarvice may enter the territorid sea. Such assertions
are contrary to the clear import of the Convention’s provisions on innocent passage. Those
provisions, which reflect long-standing international law, are clear in denying coastal State
competence to impose such restrictions. During the eleventh session of the Conference,
forma amendments which would have afforded such competence were withdrawn. The
withdrawal was accompanied by a statement read from the Chair, and that statement clearly
placed coastal State security interests within the context of articles 19 and 25. Neither of
those aticles permits the impogtion of notification or authorization requirements on foreign
ships exercising the right of innocent passage.

Exclusive economic zone

Some speakers described the concept of the exclusive economic zone in a manner
inconsistent with the text of the relevant provisions of the Convention adopted by the
Conference.

The International Court of Justice has noted that the exclusive economic zone “may be
regarded as part of modem international law” (Continental Shelf Tunisia Libya Judgement
(I.C.J. Reports 1982, p. 18), para. 100). This concept, as set forth in the Convention,
recognizes the interest of the coastal State in the resources of the zone and authorizesit to
assert jurisdiction over resource-related activities therein. At the same time, all States
continue to enjoy in the zone traditional high seas freedoms of navigation and overflight and
the laying of submarine cables and pipelines, and other internationally lawful uses of the sea
related to these freedoms, which remain qualitatively and quantitatively the same as those
freedoms when exercised seaward of the zone. Military operations, exercises and activities
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have always been regarded as internationally lawful uses of the sea. The right to conduct
such activities will continue to be enjoyed by dl States in the exclusve economic zone This
is the import of article 58 of the Convention. Moreover, Parts XII and XIIl of the
Convention have no bearing on such activities.

In this zone beyond its territory and territorid sea, a coadd Stale may assart sovereign
rights over natural resources and related jurisdiction, but may not clam or exercise
sovereignty. The extent of coastal State authority is carefully defined in the Convention
adopted by the Conference. For instance, the Convention, in codifying customary
international law, recognizes the authority of the coastal State to control all fishing (except
for the highly migratory tuna) in its exclusive economic zone, subject only to the duty to
maintain the living resources through proper conservation and management measures and to
promote the objective of optimum utilization. Article 64 of the Convention adopted by the
Conference recognizes the traditional position of the United States that highly migratory
species of tuna cannot be adequately conserved or managed by a single coastal State and that
effective management can only be achieved through international cooperation. With respect
to artificial islands, installations and structures, the Convention recognizes that the coastal
State has the exclusive right to control the construction, operation and use of all artificial
islands, of those installations and structures having economic purposes and of those
installations and dructures that may interfere with the coastd Stat€'s exercise of its resource
rights in the zone. This right of control is limited to those categories.

Continental  shelf

Some speakers made observations concerning the continental shelf. The Convention
adopted by the Conference recognizes that the legal character of the continentd shelf remains
the naturd prolongation of the land territory of the coastd State wherein the coastd State has
sovereign rights for the purpose of exploring and exploiting its natural resources. In
describing the outer limits of the continental shelf, the Convention applies, in a practica
manner, the basc eements of naura prolongation and adjacency fundamentd to the doctrine
of the continental  shelf under international law. This description prejudices neither the
exising sovereign rights of al coastd States with respect to the naturad prolongation of ther
land territory into and under the sea, which existsipso facto and ab initio by virtue of their
sovereignty over the land territory, nor freedom of the high seas, including the freedom to
exploit the seabed and subsoil beyond the limits of coastad State jurisdiction.

Boundaries of the continental shelf and exclusive economic zone

Some speakers directed statements to the boundary provisions found in articles 4 and
83 of the Convention adopted by the Conference. Those provisions do no more than reflect
existing law in that they require boundaries to be established by agreement in accordance

with equitable principles and in that they give no precedence to any particular delimitation
method.
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Archipdagic sea lanes passage and
trandt passage

A small number of speakers asserted that archipelagic sea lanes passage, or transit
passage, is a “new” right reflected in the Convention adopted by the Conference. To the
contrary, long-standing international practice bears out the right of all States to transit straits
used for international navigation and waters which may be eligible for archipelgic status.
Moreover, these rights are well established in international law. Continued exercise of these
freedoms of navigation and overflight cannot be denied a State without its consent.

One speaker also asserted that archipelagic sea lanes passage may be exercised only in
sea lanes designated and established by the archipelagic States. This assertion fails to account
for circumstances in which all normal sea lanes and air routes have not been designated by
the archipelagic State in accordance with Part 1V, including articles 53 and 54. In such
circumstances, archipelagic sea lanes passage may be exercised through all sealanes and air
routes normally used for international navigation. The United States regards these rights as
essential components of the archipelagic regime if it is to find acceptance in international
law.

Consgency of certain claims with provisons of the
Convention adopted by the Conference

Some speakers also called attention to specific claims of maritime jurisdiction and to
the application of certain provisions of the Convention adopted by the Conference to specific
geographical area. These statements included assertions that certain claims are in conformity
with the Convention, that certain claims are not in conformity with the Convention but are
nevertheless consistent with international law, that certain baselines have been drawn in
conformity with international law, and that transit passage is not to be enjoyed in particular
draits due to the purported applicability of certain provisions of the Convention.

The lawfulness of any coastal State claim and the application of any Convention
provision or rule of law to a specific geographic area or circumstance must be analyzed on a
case-by-case bases. Except where the United States has specifically accepted or rejected a
particular claim or the application of a rule of law to a specific area, the United States
reserves its judgement. This reservation of judgement on such questions does not constitute
acquiescence in any unilateral declaration or claim. In addition, the United States reserves its
judgement with respect to any matter addressed by a speaker and not included in this right of
reply, except where the United States has specifically, indicated its agreement with the
position  asserted.

Source: 17 OFFICIAL RECORDS 244, U.N. Doc. A/Conf, 62/WS/37.
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Letter of Transmittd and Letter of Submittd Relating
to the UN Convention on the Law of the Sea and the “ Agreement. '

LETTER OF TRANSMITTAL

The White House, October 7, 1994
To the Senate of the United Sates:

| transmit herewith, for the advice and consent of the Senate to accession, the United
Nations Convention on the Law of the Sea, with Annexes, done at Montego Bay, December
10, 1982 (the “Convention”), and, for the advice and consent of the Senate to ratification,
the Agreement Relating to the Implementation of Part XI of the United Nations Convention
on the Law of the Sea of 10 December 1982, with Annex, adopted at New Y ork, July 28,
1994 (the “ Agreement”), and signed by the United States, subject to ratification, on July 29,
1994. Also transmitted for the information of the Senate is the report of the Department of
State with respect to the Convention and Agreement, as well as Resolution 11 of Annex | and
Annex Il of the Final Act of the Third United Nations Conference on the Law of the Sea.

The United States has basic and enduring national interests in the oceans and has
consistently taken the view that the full range of these interests is best protected through a
widely accepted international framework governing uses of the sea. Since the late1960s, the
basic U.S. strategy has been to conclude a comprehensive treaty on the law of the sea that
will be respected by all countries. Each succeeding U. S. Administration has recognized this
as the cornerstone of U.S. oceans policy. Following adoption of the Convention in 1982, it
has been the policy of the United States to act in a manner consistent with its provisions
relating to traditional uses of the oceans and to encourage other countries to do likewise.

The primary benefits of the Convention to the United States include the following:

— The Convention advances the interests of the United States as a global maritime
power. It preserves the right of the U.S. military to use the world’ s oceans to meet
national security requirements and of commercia vessels to carry seaQoing Cargoes.
It achieves this, inter alia, by stabilizing the breadth of the territorial sea at 12
nautical miles; by setting forth navigation regimes of innocent passage in the
territorial sea, transit passage in straits used for international navigation, and
archipelagic sea lanes passage; and by reaffirming the traditional freedoms of
navigation and oveflight in the exclusve economic zone and the high seas beyond.

— The Convention advances the interests of the United States as a coastal State. It
achieves this, inter alia, by providing for an exclusive economic zone out to 200
nautical miles from shore and by securing our rights regarding resources and
artificial islands, installations and structures for economic purposes over the full
extent of the continental shelf. These provisions fully comport with U.S. oil and gas
leasing practices, domestic management of coastal fishery resources, and
internationd  fisheries  agreements.
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— As a far-reaching environmental accord addressng vessd source pollution, pollution
from seabed activities, ocean dumping, and land-based sources of marine pollution,
the Convention promotes continuing improvement in the health of the world's
0oceans.

— In light of the essential role of marine scientific research in understanding and
managing the oceans, the Convention sets forth criteria and procedures to promote
access to marine areas, including coasta waters, for research activities,

— The Convention facilitates solutions to the increasingly complex problems of the
uses of the ocean-solutions that respect the essential balance between our interests
& both a coastd and a maritime nation.

— Through its dispute settlement provisions, the Convention provides for mechanisms
to enhance compliance by Paties with the Convention’s provisons.

Notwithstanding these beneficial provisions of the Convention and bipartisan support
for them, the United States decided not to sign the Convention in 1982 because of flawsin
the regime it would have established for managing the devel opment of mineral resources of
the seabed beyond national jurisdiction (Part XI). It has been the consistent view of
successive U.S. Administrations that this deep seabed mining regime was inadequate and in
need of reform if the United States was ever to become a Party to the Convention.

Such reform has now been achieved. The Agreement, signed by the United States on
July 29, 1994, fundamentally changes the deep seabed mining regime of the Convention. As
described in the report of the Secretary of State, the Agreement meets the objections the
United States and other indudtridized nations previoudy expressed to Pat XI. It promises to
provide a dable and internationaly recognized framework for mining to proceed in response
to future demand for minerals.

Ealy adherence by the United States to the Convention and the Agreement is important
to maintain astable legal regime for all uses of the sea, which covers more than 70 percent
of the surface of the globe. Maintenance of such stability is vital to U. S. national security
and economic strength.

| therefore recommend that the Senate give early and favorable consideration to the
Convention and to the Agreement and give its advice and consent to accession to the
Convention and to ratification of the Agreement. Should the Senate give such advice and
consent, | intend to exercise the options concerning dispute settlement recommended in the
accompanying report of the Secretary of State.

WILLIAM J. CLINTON
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LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, September 23, 1994,

The Presdent,
The White House

THE PRESIDENT: | have the honor to submit to you the United Nations Convention
on the Law of the Sea, with Annexes, done at Montego Bay, December 10, 1982 (the
Convention), and the Agreement Relating to the Implementation of Part XI of the United
Nations Convention on the Law of the Sea of 10 December 1982, with Annex, adopted at
New York, July 28, 1994, (the Agreement), and signed by the United States on July 29,
1994, subject to ratification. | recommended that the Convention and the Agreement be
transmitted to the Senate for its advice and consent to accesson and ratification, respectively.

The Convention sets forth a comprehensive framework governing uses of the oceans. It
was adopted by the Third Untied Nations Conference on the Law of the Sea (the
Conference), which met between 1973 and 1982 to negotiste a comprehensive treaty relating
to the law of the sea

The Agreement, adopted by United Nations Genera Assembly Resolution
A/RES/48/263 on July 28, 1994, contains legally binding changes to that part of the
Convention dealing with the mining of the seabed beyond the limits of national jurisdiction
(Part X1 and related Annexes) and is to be applied and interpreted together with the
Convention as a single instrument. The Agreement promotes universal adherence to the
Convention by removing obstacles to acceptance of the Convention by industridized nations,
including the United States.

| also recommend that Resolution Il of Annex |, governing preparatory investment in
pioneer activities relating to polymetdlic nodules, and Annex 1l, a datement of understanding
concerning a specific method to be used in establishing the outer edge of the continental
margin, of the Final Act of the Third United Nations Conference of the Law of the Sea be
transmitted to the Senate for its information.

THE CONVENTION

The Convention provides a comprehensive framework with respect to uses of the
oceans. It creates a dructure for the governance and protection of al marine aress, including
the airspace above and the seabed and subsoil below. After decades of dispute and
negotiation, the Convention reflects consensus on the extent of jurisdiction that States may
exercise off ther coasts and dlocates rights and duties among States.

The Convention provides for a territorial sea of a maximum breadth of 12 nautical
miles and coastal State sovereign rights over fisheries and other natural resources in an
Exclusive Economic Zone (EEZ) that may extend to 200 nautical miles of the coast. In so
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doing the Convention brings mogt fisheries under the jurisdiction of coastd States. (Some 90
percent of living marine resources are harvested within 200 nautical miles of the coast.) The
Convention imposes on coastal States a duty to conserve these resources, as well as
obligations upon all States to cooperate in the conservation of fisheries populations on the
high seas and such populations that are found both on the high seas and within the EEZ
(highly migratory stocks, such as tuna, as well as “straddling stocks’). In addition, it
provides for special protective measures for anadromous species, such as salmon, and for
marine mammals, such as whaes.

The Convention adso accords the coastd State sovereign rights over the exploraion and
development of non-living resources, including oil and gas, found in the seabed and subsoil
of the continental shelf, which is defined to extend to 200 nautical miles from the coast or,
where the continental margin extends beyond that limit, to the outer edge of the geological
continental margin. It lays down specific criteria and procedures for determining the outer
limit of the margin.

The Convention carefully balances the interests of States in controlling activities off
their own coasts with those of all States in protecting the freedom to use ocean spaces
without undue interference. It specificaly preserves and eaborates the rights of military and
commercid navigaion and overflight in areas under coastd State jurisdiction and on the high
seas beyond. It guarantees passage for all ships and aircraft through, under and over straits
used for international navigation and archipelagos. It also guarantees the high seas freedoms
of navigation, overflight and the laying and maintenance of submarine cables and pipelinesin
the EEZ and on the continenta shelf.

For the non-living resources of the seabed beyond the limits of national jurisdiction
(i.e., beyond the EEZ or continental margin, whichever is further seaward), the Convention
edtablishes an internationd regime to govern exploraion and exploitation of such resources.
It defines the general conditions for access to deep seabed minerals by commercial entities
and provides for the establishment of an international organization, the International Seabed
Authority, to grant title to mine sites and establish necessary ground rules. The system was
subgtantidly modified by the 1994 Agreement, discussed below.

The Convention sets forth a comprehensive legal framework and basic obligations for
protecting the marine environment from all sources of pollution, including pollution from
vessels, from dumping, from seabed activities and from land-based activities. It creates a
positive and unprecedented regime for marine environmental protection that will compel
parties to come together to address issues of common and pressing concern. As such, the
Convention is the dtrongest comprehensive environmental tresty now in existence or likdy to
emerge for quite some time.

The essential role of marine scientific research in understanding and managing the
oceans is also secured. The Convention affirms the right of all States to conduct marine
scientific research and sets forth obligations to promote and cooperate in such research. It
confirms the rights of coastal States to require consent for such research undertaken in
marine areas under ther jurisdiction. These rights are baanced by specific criteria to ensure
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that coastal States exercise the consent authority in a predictable and reasonable fashion to
promote maximum access for research activities.

The Convention establishes a dispute settlement system to promote compliance with its
provisions and the peaceful settlement of disputes. These procedures are flexible, in
providing options as to the appropriate means and fora for resolution of disputes, and
comprehensve, in subjecting the bulk of the Convention's provisons to enforcement through
binding mechanisms. The system also provides parties the means of excluding from binding
dispute settlement certain  sengtive politicdl and defense  matters.

Further analysis of provisions of the Convention’s 17 Parts, comprising 320 articles
and nine Annexes, is sat forth in the Commentary that is enclosed as pat of this Report.

THE AGREEMENT

The achievement of a widely accepted and comprehensive law of the sea
convention-to which the United States can become a Party-has been a consistent objective
of successive U.S. administrations for the past quarter century. However, the United States
decided not to sign the Convention upon its adoption in 1982 because of objections to the
regime it would have established for managing the development of seabed mineral resources
beyond nationd jurisdiction. While the other Pats of the Convention were judged beneficia
for U.S. ocean policy interest, the United States determined the deep seabed regime of Part
X1 to be inadequate and in need of reform before the United States could consider becoming
Paty to the Convention.

Similar objections to Part X also deterred all other major industrialized nations from
adhering to the Convention. However, as aresult of the important international political and
economic changes of the last decade-including the end of the Cold War and growing
reliance on free market principles-widespread recognition emerged that the seabed mining
regime of the Convention required basic change in order to make it generally acceptable. As
a result, informal negotiations were launched in 1990, under the auspices of the United
Nations Secretary-Generd, that resulted in adoption of the Agreement on July 28, 1994

The legally binding changes set forth in the Agreement meet the objections of the
United States to Part XI of the Convention. The United States and all other major
indugtridized nations have Sgned the Agreement.

The provisons of the Agreement overhaul the decison-making procedures of Pat XI to
accord the United States, and others with mgjor economic interests at stake, adequate
influence over future decisons on possble deep sesbed mining. The Agreement guarantees a
seat for the United States on the critical executive body and requires a consensus of major
contributors  for financial decisions.

The Agreement restructures the deep seabed mining regime aong free market
principles and meets the U.S. goa of guaranteed access by U.S. firms to deep seabed
minerdls on the bass of reasonable terms and conditions. It eiminates mandatory transfer of
technology and production controls. It scales back the structure of the organization to
administer the mining regime and links the activation and operation of institutions to the
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actual development of concrete commercial interest in seabed mining. A future decision,
which the United States and a few of its alies can block, is required before the
organization's potentid operating am (the Enterprise) may be activated, and any activities on
its part are subject to the same requirements that apply to private mining companies. States
have no obligation to finance the Enterprise, and subsidies inconsistent with GATT are
prohibited.

The Agreement provides for grandfathering the seabed mine site claims established on
the basis of the exploration work already conducted by companies holding U.S. licenses on
the basis of arrangements “similar to and no less favorable than” the best terms granted to
previous claimants; further, it strengthens the provisions requiring consideration of the
potentid  environmental impacts of deep sedbed mining.

The Agreement provides for its provisional application from November 16, 1994,
pending its entry into force. Without such a provison, the Convention would enter into force
on that date with its objectionable seabed mining provisions unchanged. Provisional
application may continue only for a limited period, pending entry into force. Provisional
application would terminate on November 16, 1998, if the Agreement has not entered into
force due to falure of a sufficient number of industridized States to become Parties. Further,
the Agreement provides flexibility in allowing States to apply it provisionally in accordance
with their domestic laws and regulations.

In signing the Agreement on July 29, 1994, the United States indicated that it intends
to apply the Agreement provisionally pending ratification. Provisiona application by the
United States will permit the advancement of U.S. seabed mining interests by U.S.
participation in the International Seabed Authority from the outset to ensure that the
implementation of the regime is consistent with those interests, while doing so consistent
with exising laws and regulations.

Further analysis of the Agreement and its Annex, including analysis of the provisions
of Part Xl of the Convention as modified by the Agreement, is aso set forth in the
Commentary that follows.

STATUS OF THE CONVENTION AND THE AGREEMENT

One hundred and fifty-two States signed the Convention during the two years it was
open for signature. As of September 8, 1994, 65 States had deposited their instruments of
retification, accesson or successon to the Convention. The Convention will enter into force
for these States on November 16, 1994, and thereafter for other States 30 days after deposit
of therr instrument of ratification or accession.

The United States joined 120 other States in voting for adoption of the Agreement on
July 28, 1994; there were no negative votes and seven abstentions. As of September 8, 1994,
50 States and the European Community have signed the Agreement, of which 19 had
previoudly ratified the Convention. Eighteen developed States have signed the Agreement,
including the United States, al the members of the European Community, Japan, Canada and
Australia, aswell as magjor developing countries,such as Brazil, Chinaand India

|-34



Annex Al-2
RELATION TO THE 1958 GENEVA CONVENTIONS

Article 3 11( 1) of the LOS Convention provides that the Convention will prevail, as
between States Parties, over the four Geneva Conventions on the Law of the Sea of April 29,
1958, which are currently in force for the United States: the Convention on the Territorial
Sea and the Contiguous Zone, 15 U.ST. 16-6, T.I.A.S. No. 5639, 516 U.N.T.S. 205
(entered into force September 10, 1964); the Convention on the High Seas, 13 U.S.T. 2312,
T.I.LA.S. No. 5200, 450 U.N.T.S. 82 (entered into force September 30, 1962); Convention
on the Continental Shelf, 15 U.S.T. 471, T.I.A.S. No. 5578, 499 U.N.T.S. 311 (entered
into force June 10, 1964); and the Convention on Fishing and Conservation of Living
Resources of the High Seas, 17 U.S.T. 138, T.I.A.S. No. 5969, 559 U.N.T.S. 285 (entered
into force march 20, 1966). Virtually al of the provisions of these Conventions are either
repeated, modified, or replaced by the provisons of the LOS Convention.

DISPUTE SETTLEMENT

The Convention identifies four potentid fora for binding dispute settlement:

— The Internationa Tribunal for the Law of the Sea constituted under Annex VI;

— The Internationd Court of Judtice;

— An arbitral tribuna constituted in accordance with Annex VII; and

— A special arbitral tribunal constituted in accordance with Annex VIII for specified

categories of disputes.

A State, when adhering to the Convention, or at any time thereafter, is able to choose,
by written declaration, one or more of these means for the settlement of disputes under the
Convention. If the parties to a dispute have not accepted the same procedure for the
settlement of the dispute, it may be submitted only to arbitration in accordance with Annex
V11, unless the parties otherwise agree. If a Party has failed to announce its choice of forum,
it is deemed to have accepted arbitration in accordance with Annex VII.

| recommend that the United States choose special arbitration for all the categories of
disputes to which it may be applied and Annex VI arbitration for disputes not covered by the
above, and thus that the United States make the following declaration:

The Government of the United States of America declares, in accordance with
paragraph 1 of Article 287, that it chooses the following means for the settlement of
disputes concerning the interpretation or application of the Convention:

(A) a specia arbitra tribunal constituted in accordance with Annex VIII for the
settlement of disputes concerning the interpretation or application of the articles of the
Convention relating to (1) fisheries, (2) protection and preservation of the marine
environment, (3) marine scientific research, and (4) navigation, including pollution
from vessels and by dumping, and

(B) an arbitral tribunal constituted in accordance with Annex VI for the settlement
of disputes not covered by the declaration in (A) above.
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Subject to limited exceptions, the Convention excludes from hinding dispute settlement
disputes relating to the sovereign rights of coastad States with respect to the living resources
in their EEZs. In addition, the Convention permits a State to opt out of binding dispute
Settlement  procedures with respect to one or more enumerated categories of disputes, namely
disputes regarding maritime boundaries between neighboring States, disputes concerning
military activities and certain law enforcement activities, and disputes in respect of which the
United Nations Security Council is exercising the functions assigned to it by the Charter of
the United Nations.

I recommend that the United States elect to exclude all three of these categories of
disputes from binding dispute settlement, and thus that the United States make the following
declaration:

The Government of the United States of America declares, in accordance with
paragraph 1 Article 298, that it does not accept the procedures provided for in section

2 of Part XV with respect to the categories of disputes set forth in subparagraphs (a),

(b) and (c) of that paragraph.

RECOMMENDATION

The interested Federd agencies and depatments of the Untied States have unanimoudy
concluded that our interests would be best served by the United States becoming a Party to
the Convention and the Agreement.

The primary benefits of the Convention to the United States include the following:

« The Convention advances the interests of the United States as a global maritime
power. It preserves the right of the U.S. military to use the world' s oceans to meet national
security  requirements and of commercial vessdls to carry seagoing cargoes. It achieves this,
inter alia, by dabilizing the breadth of the territorid sea a 12 nauticd miles, by setting forth
navigation regimes of innocent passage in the territorid sea, trandt passage in drats used for
international  navigation, and archipdagic sea lanes passage, and by reaffirming the traditiond
freedoms of navigation and overflight in the EEZ and the high seas beyond.

« The Convention advances the interests of the United States as a coastal State. It
achieves this, inter alia, by providing for an EEZ out to 200 nautical miles from shore and
by securing our rights regarding resources and artificial islands, installations and structures
for economic purposes over the full extent of the continental shelf. These provisions fully
comport with U.S. oil and gas leasing practices, domestic management of coastal fishery
resources, and internationa fisheries agreements.

« As a fa-reaching environmenta accord addressng vessd source pollution, pollution
from seabed activities, ocean dumping and land-based sources of marine pollution, the
Convention promotes continuing improvement in the hedth of the world's oceans.

« Inlight of the essential role of marine scientific research in understanding and
managing the oceans, the Convention sets forth criteria and procedures to promote access to
maine aress, including coasta waters, for research activities.
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« The Convention facilitates solutions to the increasingly complex problems of the uses
of the ocean-solutions which respect the essential balance between our interests as both a
coasd and a maitime nation.

« Through its dispute settlement provisions, the Convention provides for mechanisms to
enhance compliance by Parties with the Convention's provisions.

o The Agreement fundamentally changes the deep seabed mining regime of the
Convention. It meets the objections the United States and other industrialized nations
previously expressed to Part XI. It promises to provide a stable and internationally
recognized framework for mining to proceed in response to future demand for minerals.

The United States has been a leader in the international community’s effort to develop a
widely accepted international framework governing uses of the seas. As a Party to the
Convention, the United States will be in a position to continue itsrole in this evolution and
ensure solutions that respect our interests.

All interested agencies and departments, therefore, join the Department of State in
unanimously recommending that the Convention and Agreement be transmitted to the Senate
for its advice and consent to accession and ratification respectively. They further recommend
that they be transmitted before the Senate adjourns sine die this fall.

The Department of State, along with other concerned agencies, stands ready to work
with Congress toward enactment of legislation necessary to carry out the obligations assumed
under the Convention and Agreement and to permit the United States to exercise rights
granted by the Convention.

Respectfully submitted,

WARREN CHRISTOPHER
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United States Oceans Policy [*]

Statement by the President, March 10, 1983

The United States has long been aleader in developing customary and conventiona law
of the sea. Our objectives have consistently been to provide a legal order that will, among
other things, facilitate peaceful, internationa uses of the oceans and provide for equitable and
effective management and conservation of marine resources. The United Sates also
recognizes that dl nations have an interest in these issues.

Last July, | announced that the United States will not sign the United Nations Law of
the Sea Convention that was opened for signature on December 10. We have taken this step
because several magjor problems in the Convention’s deep seabed mining provisions are
contrary to the interests and principles of industrialized nations and would not help attain the
aspirations  of developing  countries.

The United States does not stand alone in those concerns. Some important allies and
friends have not signed the convention. Even some signatory states have raised concerns
about these problems.

However, the Convention aso contains provisons with respect to traditional uses of the
oceans which generally confirm existing maritime law and practice and fairly balance the
interests of dl dates.

Today | am announcing three decisions to promote and protect the oceans interest of
the United States in a manner consistent with those fair and balanced results in the
Convention and internationa  law.

First, the United States is prepared to accept and act in accordance with the balance of
interests relating to traditional uses of the oceans— such as navigation and overflight. In this
respect, the United States will recognize the rights of other states in the waters off their
coasts, as reflected in the Convention, so long as the rights and freedoms of the United States
and others under international law ae recognized by such coastd states.

Second, the United States will exercise and assert its navigation and overflight rights
and freedoms on a worldwide basis in a manner that is consistent with the balance of
interests reflected in the Convention. The United States will not, however, acquiesce in
unilateral acts of other states designed to redtrict the rights and freedoms of the internationa
community in navigation and overflight and other related high seas uses.

Third, | am proclaiming today an Exclusive Economic Zone in which the United States
will exercise sovereign rightsin living and nonliving resources within 200 nautical miles of
its coast. This will provide United States jurisdiction for minerd resources out to 200
nautical miles that are not on the continental shelf. Recently discovered deposts there could
be an important future source of dtrategic minerds.

* Reproduced from the weekly Compilation of Presidential Documents, Volume 19,
Number 10 (March 14, 1983), pp. 383-85.
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Within this Zone all nations will continue to enjoy the high seas rights and freedoms
that are not resource related, including the freedoms of navigation and overflight. My
proclamation does not change existing United States policies concerning the continentd shelf,
marine mammals, and fisheries, including highly migratory species of tuna which are not
subject to United States jurisdiction. The United States will continue efforts to achieve
international agreements for the effective management of these species. The proclamation
dso renforces this government's policy of promoting the United States fishing industry.

While international law provides for a right of jurisdiction over marine scientific
research within such a zone, the proclamation does not assert thisright. | have elected not to
do so because of the United States interest in encouraging marine scientific research and
avoiding any unnecessary burdens. The United States will neverthel ess recognize the right of
other coastd dates to exercise jurisdiction over marine scientific research within 200 nautica
miles of their coasts, if that jurisdiction is exercised reasonably in a manner consistent with
internationa  law.

The Exclusive Economic Zone established today will also enable the United States to
take limited additiond steps to protect the marine environment. In this connection, the United
States will continue to work through the International Maritime Organization and other
appropriate international organizations to develop uniform international measures for the
protection of the marine environment while imposing no unreasonable burdens on
commercid  shipping.

The policy decisions | am announcing today will not affect the application of existing
United States law concerning the high seas or existing authorities of any United States
Government  agency.

In addition to the above policy seps, the United States will continue to work with other
countries to develop a regime, free of unnecessary political and economic restraints, for
mining deep seabed minerals beyond national jurisdiction. Deep seabed mining remains a
lawful exercise of the freedom of the high seas open to all nations. The United States will
continue to allow its firms to explore for and, when the market permits, exploit these
resources.

The administration looks forward to working with the Congress on legidlation to
implement these new policies.

Source: 22 Internationd Legd Maerids 464 (1983).
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MARITIME CLAIMS OF THE UNITED STATES
(As of 1 January 1997)

TYPE DATE SOURCE LIMITS NOTES
I TERRITORIAL 1793 3nm
SEA
Apr 61 3nm Became party to the 1958
Convention on the Teri-
torid Sea and the
Contiguous  Zone.
Jun 72 Public Notice 3nm Redfirmed US  dam.
No. 358, Fed. Reg.
Vol. 37, No. 116
Dec 88 Presidentid 12nm Teritorid Sea extenson
Proclamation adso applies to Common-
No. 5928 wedth of Pueto Rico,
Guam, Ameican Samoa,
U.S. Virgin Idands and the
Commonwedth of the
Northern Mariana Idands
and other teritories and
possessions.
Il.  CONTIGUOUS 1930 Taiff Act 12nm Customs  regulations.
ZONE
Jun 72 Public Notice 12nm Redfirmed U.S. dam; for

N. 358, Fed. Reg
Vol. 37, No. 116

purposes of customs,
fiscd, immigration and
Sanitary  controls.

CONTINENTAL Sep 45
SHELF

Proclamation
No. 2667

White House press rdease
isued on same date
described 100-fathom depth
as outer limit.

Aug 53 Outer  Continental Seebed
Shdf Lands Act, 43 and subsoil
U.S.C. 1331 appertaining
Apr 61 Became paty to the 1958

Convention on the
Continenta ~ Shdlf.

Source: DoD 2005.1-M, Maritime Claims Reference Manual, pp. 2-552 to 2-554 (1997);
U.S. Dep't of State, Limits in the Sea No. 36 (7th Revision).
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TYPE DATE SOURCE LIMITS NOTES
IV. FISHING/ Oct 66 Lav No. 89-658 12nm
EXCLUSIVE
ECONOMIC Mar 77 PL. No. 94-265 200nm Fishing zone damed
ZONE (Magnuson  Fishery exdusve  management
Conservation and authority; applied to
Management Act of American Samoa, Guam,
1976) Pueto Rico, U.S Virgin
Idands, and other
possessions and territories.
Jan 78
200nm Fishery law applied to
Northern  Marianas.
Mar 83 Presidentiad 200nm EEZ: applied to Puerto
Proclamation Rico, Northern Marianas
No. 5030 and overseas posSsessons
no cam to jurisdiction
over scientific  ressarch.
Jul94 Exchange of Notes Confirms with Jgpan that
with Japan the “line of ddimitation” of
Jgpan’s fishing zone is
identicd to the US EEZ
limits north of the
Northern  Marianas.
Aug 95 Federd Regiger Published limits of the

Pub. Not. No. 2237

EEZ.
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TYPE DATE SOURCE LIMITS NOTES
V. ENVIRON- Oct 72 Marine Protection, Regulated transportation  of
MENTAL Research  and wastes for ocean dumping
REGULATION Sanctuaries  Act, in waters adjacent to the
Titlel & 1l u.s.
(33 U.S.C. §§1401
e 20, as amended)
Oct 72 Cleen Wae Act, Regulated pollution which
(33 USC. §§1321 may affect resources under
et s, as amended) the exdusve management
authority of theU . S. or
which is caused by
activities under the Outer
Continentd  Shdlf Lands
Act.
Feb 74 Intervention on the
High Sees Act
PL. 93-248
Jun 78 Intervention on the
High Sees Act
Amendment
Sep 78 Outer  Continental Liability for spills from

Shdf Lands Act

any facility or vessl
operated in conjunction
with an OCS les=
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TYPE DATE SOURCE LIMITS NOTES
VI. MARITIME Apr 72 Agreament Maritime boundary agree-
BOUNDARIES ment with Mexico entered
into force.
Dec 77 Agresmant Maitime boundary agree-

ment with Cuba signed.
(See US. Dep't of Sate,
Limits in the Sea, No.
110).

May 78 Agreament Maritime boundary agree-
ment with Mexico
(Caribbean Sea ad
Pecific) sgned.

Nov 80 Agreament Maritime boundary agree-
ment with Venezuda
(Puerto Rico and U.S
Virgin 1dands) entered
into force.

Sep 83 Agreament Ameican Samoa  maitime
boundary agreement with
Cook Idands entered into
force.

Sep 83 Agreament Ameican Samoa  maitime
boundary agreement with
New Zedand (Tokdau)
entered into force

Oct 84 I.CJ  Judgement Maritime boundary with
Canada (Gulf of Mane and
Georges Bank) ddimited.

Jun 90 Agreament Maritime boundary agree
ment with USSR (Bering
Ses) Sgned.

Jun 95 Agresment Agreement with the UK

(for the British Virgin
Idands) entered into force.
(See US. Dep't of Sae
Limits in the Sea, No.

115)

Jun 95 Agreement Agreement with the UK
(for Anguilla) entered into
force

VIl. LAW OF THE Sgned Pat XI Agreement July 29, 1994, subject to ratification.
SEA Submitted Convention to Senate for advice and consent to accession, October 6,
CONVENTION 1994, dong with Pat XI Agreement.
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ANNEX Al-5

CONSOLIDATED GLOSSARY OF TECHNICAL TERMS USED IN THE
UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

INTRODUCTION

The 1982 United Nations Convention on the Law of the Sea includes terms of a technicd nature thet
may not dways be readily understood by those seeking generd information or those caled upon to assgt in
putting the Convention articles into effect. Such readers could vary from politicians and lawyers to
hydrographers, land surveyors, cartogrephers and other geographers. The need to understand such terms may
become of particular concern to those involved in maritime boundary ddimitation. Accordingly, the Technica
Aspects of the Law of the Sea Working Group of the Internationd Hydrographic Organizetion has endeavored
to produce this glossary to assst al readers of the Convention in understanding the hydrographic, cartographic
and oceanographic  terms  used.

Adjacent coasts

Aid to navigation
Archipelagic basdlines
Archipelagic sea lane
Archipelagic State
Archipelagic waters
Area

Artificia island
Atoll

Bank

Baseline

Basepoint

Bay

Cap

Chart

Closing line

Coast

Contiguous zone
Continental margin
Continental rise
Continental shelf
Continental slope
Danger to navigation
Deep ocean floor
Delimitation

Delta

Due publicity
Enclosed sea
Equidistance line
Estuary

Exclusive economic zone (EEZ)
Facility (navigational)

INDEX OF GLOSSARY TERMS

33
34
35
36
37

Facility (port)

Foot of the continental slope
Geodetic data

Geodetic datum
Geographica co-ordinates
Harbour works

Historic bay

Installation (off-shore)
Hydrographic survey
Internal waters

Islands

Isobath

Land territory

Latitude

Line of delimitation
Longitude

Low-tide elevation
Low-water line / Low-water mark
Median line / Equidistance line
Mile

Mouth (bay)

Mouth (river)

Nautical chart

Nautical mile
Navigational aid
Navigationa chart
Oceanic plateau

Oceanic ridge

Opposite coasts

Outer limit

Parallel of latitude
Platform

Port

Reef

Rise

River

Roadstead

Rock

Routing system
Sofety aids

Safety zone

Scale

Sea-bed
Sedimentary rock
Semi-enclosed sea
Shelf

Sze of aea
Slope

Spur

Straight baseline
Straight line

Strait

Structure
Submarine cable
Submarine pipelines
Submarine ridge
Subsoil
Superjacent waters
Territorial sea
Tide

Traffic separation scheme
Water column

Adapted from International Hydrographic Bureau Specid Rub. No. 5 1, and UN Office for

Ocean Affars and the Law of the Sea, Basdines, 46-62 (1989)
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1 Adjacent coasts
The coadts lying either dde of the land boundary between two adjoining States.

2 Aid to navigation

Visud, acoudicd or radio device extend to a craft desgned to asig in the determination of a sdfe
course or of a vesH’s podtion, or to warn of dangers and obstructions.

See Navigationd ad.
3 Archipelagic baselines

See Badine
4 Archipelagic sea lane

As ddfined in atice 53.

See Routing system; traffic separdion scheme.
5 Archipelagic State

As ddfined in aticle 46.

S Archipdagic weters, basding  idands.
6 Archipelagic waters

The waes enclosed by achipdagic basdines

See Articles 46, 47 and 49.

See Archipdagic State; basdine internd  waters.
7 Area

As defined in artidle 1. 1.( 1).

See Baxding continenta shdlf; degp ocean floor; exclusve economic zone seabed;, subsoil.
8 Artificial island

See Inddlation (off-shore).
9 Atoll

A ring-shaped reef with or without an idand sStuated on it surrounded by the open sea that encloses or
nealy enclosss a lagoon.
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Where idands are Stuated on atdlls the teritoriad sea basdine is the seaward low-water line of the reef as
shown by the gppropriate symbol on charts officidly recognized by the coastd State (article 6).

For the purpose of computing the retio of water to land when establishing archipeagic waters, atolls and
the waters contained within them may be included as part of the land area (article 47.7).

See Archipdagic waes besding idand; low-waer ling redf.
10 Bank

An devation of the sea floor located on a continentd (or an idand) shdf, over which the depth of water
is reativey shalow.

A dshdlow aea of shifting sand, grave, mud, etc, as a sand bank, mud bank, etc., usudly condituting a
danger to navigation and occurring in rdaivdy shdlow waers.

See Continenta  shelf.

11 Basdine

The line from which the seawad limits of a Sa€s teritorid sea and cetan other maitime zones of
jurisdiction are  measured.

The term usudly refers to the basdine from which to messure the breadth of the teritorid ses; the
seaward limits of the contiguous zone (atide 33.2), the exclusve economic zone (atide 57) and, in some
caes, the continentd shelf (aticle 76) are messured from the same basdine

See Internd waers

The territorid sea basdine may be of various types depending on the geographica configuration of the
locality.

The “normd besding’ is the low-water line dong the coest (including the coedts of idands) as marked on
large-scde chats officidly recognized by the coagtd State (atide 5 and 121.2).

S Low-water line

In the case of idands dtuated on aodlls or of idands having fringing reefs, the basdine is the seaward
low-weter line of the reef, as shown by the gppropriate symbol on charts officidly recognized by the coadtd
Sate (aticle 6).

Where a low-tide devetion is gStuated wholly or patly a a disance not exceeding the breadth of the
territorid sea from the mainland or an idand, the low-water line on that devation, may be used as pat of the
basdine (atide 13).

Se= Low-tide devation.

Straight basdines are a sysem of draight lines joining specified or discrete points on the low-water ling,
usudly known as draight basdine turning points, which may be used only in locdities where the coadtline is
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deeply indented and cut into, or if there is a fringe of idands dong the coast in its immediate vicinity (article
7.2).

Se=  Sraght line

Archipdagic basdines are draight lines joining the outermost points of the outermost idands and drying
refs which may be used to enclose dl or pat of an archipdago forming dl or pat of an archipdagic Sate
(article 47).

12 Baspoint

A basepoint is any point on the basdine In the method of sraght basdines, where one draight basdine
meets another basdine & a common point, one line may be sad to “turn” a that point to form ancther basdine.
Such a point may be termed a “basdine turning point” or smply “basepoint”.
13 Bay

For the purposes of this Convention, a bay is a wel-maked indentation whose penetration is in such
proportion to the width of its mouth as to contain land-locked waters and condtitute more than a mere curvature
of the coast. An indentation shdl not, however, be regarded as a bay unless its aea is as lage as, or lager
than, that of the semi-circle whose diameter is a line drawn across the mouth of that indentation (article 10.2).

This definition is purdy legd and is agpplicable only in reaion to the determination of the limits of maritime
zones. It is diginct from and does not replace the geographica definitions used in other contexts.

This definition does not apply to “higtoric” bays (article 10.6).
See. Hidoric bays.
14 Cap

Festure with a rounded cap-like top. Also defined as a plateau or flat area of considerable extent, dropping
off abruptly on one or more sdes.

15 Chart

A nauticd chat specidly desgned to meeat the needs of marine navigation. It depicts such information as
depths of waeter, naiure of the seabed, configuration and nature of the coadst, dangers and ads to navigation, in
a dandardized format; aso cdled smply *‘chart’.

S= Basdine coad; danger to navigaion; geodetic datum; low-water ling navigation ad; seabed; tide
16 Closng line

A line that divides the internd waters and teritoriad seas of a coedd State or the archipdagic waters of an
achipdagic State. It is most often used in the context of establishing the basdine a the entrance to rivers
(aticdle 9), bays (aticle 10), and harbours (atice 11).

See Archipdagic State basding bay; harbour works, internd waters, low-water line.
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17 coast

The seashore. The narrow grip of land in immediate contact with any body of water, induding the area
between high- and low-weter lines.

Se Badine low-waer line
18 Contiguous zone

1 In a zone contiguous to its teritoriad sea, described as the contiguous zone, the coestd State may
exercise the control necessary to:

(@ Prevent infringement of its customs fiscd, immigraion or sanitay laws and regulations within its
territory or territorid ses;

(b) Punish infringements of the above laws and regulations committed within its territory or teritorid sea

2. The contiguous zone may not extend beyond 24 nauticd miles from the basdines from which the breadth
of the taritorid sea is messured (aticle 33)).

See Besding exdusve economic zone high sees
19 Continentd margin

As ddfined in aticdle 76.3, as follows “The continenta margin comprises the submerged prolongation of the
land mass of the coastd State, and conssts of the searbed and subsoil of the shdf, the dope and the rise. It does
not include the deep ocean floor with its oceanic ridges or the subsoil thereof.

See Continental risg; continental  shelf; continental dope, foot of the continenta slope; deep ocean floor;
searbed  subsoil.

20 Continentd rise

A submarine festure which is tha part of the continental margin lying between the continentd dope and the
abyssal plain.

It is usudly a gentle dope with gradients of 1/2 degree or less and a generdly smooth surface  congsting of
sediments.

Seer Continenta margin; continental dope; deep oceen floor; foot of the continental dope.
21 Continenta shdf

As ddfined in atide 76.1, as follows:

“The continenta shelf of a coastd State comprises the seabed and subsoil of the submaine aress that
extend beyond its territorial sea throughout the naturd prolongation of its land territory to the outer edge of the

continental margin, or to a disgance of 200 nauticd miles from the basdine from which the breadth of the
territorial sea is measured where the outer edge of the continenta margin does not extend up to that distance”
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The limits of the continental shelf or continental magin are determined in accordance with the provisons of
atide 76 of the Convention. If the continental margin extends beyond a 200 nauticdl mile limit measured from
the appropriate basdines the provisons of article 76.4 to 76.10 apply.
See Continental margin; outer limit.

22 Continenta dope

That part of the continental margin that lies between the shdf and the rise. Smply cdled the dope in aticle
76.3.

The dope may not be uniform or abrupt, and may locdly take the form of terraces The gradients are
usudly grester than 15 degress.

See Continentd margin; continental shelf; continental rise; degp ocean floor, foot of the continentd dope.
23 Danger to navigdion

A hydrographic feature or environmenta condition that might operae agangt the safety of navigation.
24 Deep ocean floor

The surface lying a the bottom of the deep ocean with its oceanic ridges, beyond the continentd margin.

The continentd margin does not include the deep ocean floor with its oceanic ridges or the subsoil thereof.

See Continenta  margin; oceanic ridge searbed;, submarine ridge; subsoil.
25 Ddimitation

See Line of ddimitation.
26 Delta

A tract of dluvid land enclosed and traversed by the diverging mouths of a river.

In locdities where the method of draight basdines is appropriate, and where because of the presence of a
ddta and other natural conditions the coadline is highly unstable, appropriste basepoints may be sdected dong
the furthet seaward extent of the low-water line and, notwithsdanding subsequent regresson of the low-water

ling, the draght basdines shdl remain effective until changed by the coastd Sate in accordance with the
Convention (aticle 7.2).

See Bading low-wae line
27 Due publicity

Notification of a given action for generd information through appropriate authorities within a reasonable
amount of time in a suitable manner.
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Under the provisions of the Convention, States shdl give due publicity, inter alia, to chats or lists of
geographica  co-ordinates defining the basdines and some limits and boundaries (atides 16.2, 479, 752 and
84.2), to laws and reguldtions pertaining to innocent passage (atide 2 1.3), and to sea lanes and traffic
separation schemes edtablished in the territorid sea (artide 224) and archipdagic waters (articde 53.10).

In addition to notification to concerned States through diplomatic channds, more immediate dissemination to
marine’s may be achieved by pasing the information directly to nationd Hydrographic Offices for incluson in
their Notices to Mariners.

See Baddine chat; geogrgphicd co-ordinates, treffic  separation  scheme
28 Endosed s

As defined in artide 122, as follows

“For the purposes of this Convention, ‘enclosed or semi-enclosed sea’ means a gulf, basin, or sea
surrounded by two or more States and connected to another sea or the ocean by a narrow outlet or conssting
entirdly or primarily of the territorid sees and exclusive economic zones of two or more coadd States'.

29 Equidigance line

See Median line
30 Esuay

The tidd mouth of a river, where the tide meets the current of fresh water.

See Bay; river; ddta
31 Exdusve economic zone (EEZ)

As defined in aticle 55.

The zone may not be extended beyond 200 nautical miles from the territorid sea basdines (article 57).

The rights and jurisdictions of a coastd State in the EEZ ae ddailed in aticde 56. Other agpects of the
EEZ are to be found in Pat V of the Convention.

32 Fadlity (navigationd)
S= Aid to navigdion.
33 Fecility (port)
See Harbour works

34 Foot of the continenta dope
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“In the absence of evidence to the contrary, the foot of the continental dope shdl be determined as the
point of maximum change in the gradient a its bass” (aticle 76.4 (b)).

It is the point where the continental dope meets the continentd rise or, if there is no rise, the deep ocean
floor.

To deemine the maximum change of gradient requires adequate bathymetry covering the dope and a

reesonable extent of the rise, from which a series of profiles may be drawn and the point of maximum change
of gradient locaed.

The two methods lad down in aticle 76.4 for determining the outer limit of the continenta shelf depend
upon the foot of the continenta dope.

See Continentd rise; continenta  shdlf; continenta  dope.
35 Geodetic data

Information concerning points edablished by a geodetic survey, such as dexriptions for recovery, co-
ordinae vaues height above sealevd and orientation.

S Geodetic  datum.
36 Geodetic datum

A datum defines the bass of a co-ordinae sysem. A locd or regiond geodetic daum is normaly referred
to an origin whose co-ordinates are defined. The datum is associated with a gpecific reference dlipsoid which
bet fits the surface (geoid) of the area of interes. A globa geodetic datum is now related to the center of the
earth’s mass, and its associated spheroid is a best fit to the known size and shepe of the whole earth.

The geodetic datum is dso known as the horizontd datum or horizontal reference datum.

The podtion of a point common to two different surveys executed on different geodetic datums will be
assigned two different sets of geographicd co-ordinates. It is important, therefore, to know what geodetic datum
has been used when a podtion is defined.

The geodetic datum must be specified when ligs of geogrgphicd co-ordinaes ae used to define the
basdines and the limits of some zones of jurisdiction (aticles 16.1, 47.8, 751 and 84.1).

See Basding geographica co-ordinaes geodetic  data
37 Geogrgphicd  co-ordinates

Units of laitude and longitude which define the posdtion of a point on the earth’s surface with respect to the
dlipsoid of reference.

Latitude is expressed in degrees(*), minutes(') and seconds() or decimds of a minute, from 0’ to 90"

north or south of the equaor. Lines or circles joining points of equa latitude are known as “pardles of
latitude’ (or just “pardlds’).
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Longitude is expressad in degrees, minutes and seconds or decimas of a minute from O” to 180" esst or
west of the Greenwich meridian. Lines joining points of equd longitude are known as “meridians’.

Exanples 47" 20 16" N, 20" 18 24" E, or 47° 2027 N, 20° 184 E
See Geoddtic  datum.

38 Harbour works

Permanent man-made dructures built dong the coest which form an integra pat of the harbour sysem such
as jeties, moles, quays or other port facilities, coastd terminds, wharves, breskwaters, sea wadls ec. (atice
11).

Such harbor works may be used as pat of the basdine for the purposes of ddimiting the territorid sea and
other maitime zones.

See Basding port.
39 Higoric bay

See aticle 10.6. This term has not been defined in the Convention. Higtoric bays are those over which the
coadtd Stae has publicly cdamed and exercised jurisdiction and this jurisdiction has been accepted by other

States. Higtoric bays need not meet the requirements prescribed in the definition of “bay” contained in aticle
102

40 Hydrographic survey

The science of measuring and depicting those parameters necessty to describe the precise nature and
configuration of the sea-bed and coastal strip, its geographical relationship to the land-mass, and the
characterigics and dynamics of the sea

Hydrographic surveys may be necessary to determine the feetures that conditute basdines or basepoints and
their geographica  pogtions.

During innocent passage, trandt passage, and archipdagic sea lane passage, foreign ships, induding marine
scientific research and hydrographic survey ships, may not carry out any research or survey activities without
the prior authorization of the coastd States (article 19.2 (j), 40 and 54).

S= Badine geographicd  co-ordinates
4 1 Ingdlation (off-shore)

Man-made structure in the territorid ses, exclusive economic zone or on the continental shelf usualy for the
exploration or exploitation of marine resources They may adso be built for other purposes such as maine
scientific research, tide obsarvetions, etc.

Off-shore ingdlations or atificid idands shdl not be consdered as permanent harbour works (artide 1 1),
and therefore may not be used as pat of the basdine from which to measure the breadth of the territorid sea
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Where States may establish straight baselines or archipelagic baselines, low-tide elevations having
lighthouses or similar indalations may be used as basepoints (articles 7.4 and 47.4).

Artificial idands, installations and structures do not possess the status of islands. They have no territorial
sea of ther own, and their presence does not affect the delimitation of the territoriad sea, the exclusive economic
zone or the continental shelf (article 60.8).

Article 60 provides, inter alia, for due notice to be given for the construction or removal of installations,
and permanent means for giving warning of their presence must be maintained. Safety zones, not to exceed 500
metres, measured from their outer edges, may be established. Any installations abandoned or disused shall be
removed, taking into account generally accepted internationa standards.

42 Interna waters

As defined in article 8.1; the relevant straits regime appliesin a strait enclosed by straight baselines (article
35 (a)).

A State exercises complete sovereignty over its internal waters with the exception that a right of innocent
passage exists for foreign vessels in areas that had not been considered as internal waters prior to the
edablishment of a system of draight baselines (article 8.2).

See. Basding bay; coadling low-water ling historic bay; ingtalations (off-shore); river.

43 Idands

As defined in article 12 1.1.

Maritime zones of idands are referred to in aticle 12 1.2,

See. Atoll; basdine, contiguous zone, continentdl margin, exclusive economic zone rock; tide.

44 1sobath
A line representing the horizontal contour of the seabed a a given depth.
See aticle 76.5.

45 Land territory

A general term in the Convention that refers to both insular and continental land masses that are above
water a high tide (articles 2.1 and 76.1).

See  Tide
46 Latitude
See Geographicd  co-ordinates.

47 Line of deimitation
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A line drawvn on a map or chart depicting the separaion of any type of maritime jurisdiction.

A line of ddimitation may result ether from unilaerd action or from bilateral agreement and, in some
cases, the State(s) concerned may be required to give due publicity.

See. Due publicity.
The term “maritime boundary” may sometimes be used to describe various lines of ddimitation.

See Bading chart; coast; continentd margin; geographica  co-ordinates, exclusve economic zone median
ling opposte coadts, outer limit; territoria sea

48 Longitude
See Geographicd  co-ordinates.

49 Low-tide devation

A low-tide evation is a naurdly formed aea of land which is surrounded by and above water a low tide
but submerged a high tide (atide 13.1).

Low-tide devaion is a legd tem for what ae generdly described as drying banks or rocks On nauticd
chats they should be diginguishable from idands.

Where a low-tide devation is sStuated wholly or patly a a disance not exceeding the breadth of the
territorid sea from the mainland or an idand, the low-waer line on that devation may be used as the basdine
for measuring the teritorid sea (atide 13.1).

Articles 7.4 and 474 refer to the use of low-tide eevations as basepoints in a system of sraight basdines or
achipdagic  basdines.

See Basding idand; low-water ling chart; territorid ses; indtdlation (off-shore).
50 Low-water line / low-water mark

The intersection of the plane of low water with the shore. The line dong a coadt, or beech, to which the sea
recedes a low waeter.

It is the norma prectice for the low-water line to be shown as an identifisble festure on nautical charts

unless the scale is too smdl to diginguish it from the high-water line or where there is no tide so that the high-
and low water lines are the same.

The actud water levd teken as low-water for chating purposes is known as the levd of chat datum
(document A/CONF. 62/L7.6).

See Bading chat; tide

51 Median line/equidistance line
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A line every point of which is equidigant from the nesrest points on the basdines of two or more States
between which it lies

See Adjacent coasts, basdine, opposdite coads, territorid sea
52 Mile

See Nauticd mile
53 Mouth (bay)

Is the entrance to the bay from the ocean.

Article 102 dates “a bay is a wdl-marked indentation,” and the mouth of that bay is “the mouth of the
indentation”.  Articles 10.3, 104 and 105 refer to “naturd entrance points of a bay”. Thus is can be sad that
the mouth of a bay lies between its natura entrance points.

In other words, the mouth of a bay is its entrance.

Although some States have developed standards by which to determine naturd entrance points to bays, no
international  gtandards have been egtablished.

See Basding bay; dosng ling etuary; low-waer line
54 Mouth (river)

The place of discharge of a dream into the ocean.

If a river flows directly into the sea the basdine shdl be a draght line across the mouth of the river
between points on the low-water line of its banks (article 9). Note tha the French text of the Convention is “d
un flewe s jette dans la mer_sans former d'esuaire . ." (underlining added).

No limit is placed on the length of the line to be drawn.

The fact that the river must flow “directly into the sea’ suggests that the mouth should be well marked, but
otherwise the comments on the mouth of a bay apply equdly to the mouth of a river.

See Badding dosng line eduary; low-water ling river.
55 Nauticad chart

See Chart.
56 Nauticd mile

A unit of distance equa to 1,852 metres.

This value was adopted by the Internationd Hydrographic Conference in 1929 and has subsequently been a
adopted by the Internationd Bureau of Weights and Meesures. The length of the nauticd mile is very dose to
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the mean vaue of the length of 1' of latitude, which varies from gpproximately 1,843 metres at the equator to
1,861 2/3 metres at the pole.

See Geographicd  co-ordinates.
57 Navigaiond ad

See Aid to navigaion.
58 Navigdaion chat

See Aid to navigaion.

59 Oceanic plateau

A compaatively fla-topped devation of the seabed which rises steeply from the ocean floor on al sdes
and is of condderable extent across the summit.

For the purpose of computing the raio of water to land enclosed within archipdagic basdines, land aress
may, inter alia, incdude waters lying within that pat of a Steep-sided ocesnic plateau which is endosed or
nearly enclosed by a chain of limestone idands and drying reefs lying on its peimeter (aticle 47.7).

See Archipdagic Sae  basdine
60 Ocemic ridge

A long devation of the ocean floor with either irregular or smooth topography and steep sides.

Such ridges ae exduded from the continentd margin (atide 76.3).

See Degp ocean floor.

61 Opposite coasts
The geographical rdationship of the coasts of two States facing esch other.
Maritime zones of States having opposte coasts may require boundary ddimitetion to avoid overlap.

62 Outer limit

The extent to which a cosdd State dams or may dam a specific jurisdiction in accordance with the
provisons of the Convention.

In the case of the teritorid sea, the contiguous zone and the exclusve economic zone, the outer limits lie a
a disance from the nearest point of the territorid sea basdine equa to the breadth of the zone of jurisdiction
being meassured (atides 4, 332 and 57).
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In the case of the continental shelf, where the continental margin extends beyond 200 nautical miles from
the baseline from which the territorial sea is measured, the extent of the outer limit is described in detail in
article 76.

See: Basdline; contiguous zone; continental margin; continental shelf; exclusive economic zone; isobath;
territorial  sea.

63 Pardld of latitude

See Geographicd  co-ordinates.
64 Platform

See. Inddlation (off-shore).
65 Port

A place provided with various inddlations, terminds and facilities for loading and discharging cargo or
passengers.

66 Reef
A mass of rock or cord which either reaches close to the sea surface or is exposed at low tide.

Drying reef. That pat of a reef which is above water a low tide but submerged a high tide.

Fringing reef. A reef attached directly to the shore or continental land mass, or located in their immediate
vicinity.

In the case of islands situated on atolls or of islands having fringing reefs, the baseline . . . is the seaward
low-water lie of the reef, as shown by the appropriate symbol on charts officidly recognized by the coastd State
(article 6).

See: Atoll; baseline; idand; low-water line.

67 Rise
See  Continental  rise.
68 River
A reldtively large naturd sream of water.

69 Roadstead

An area near the shore where vessels are intended to anchor in a position of safety; often situated in a
shalow indentation of the coast.
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“Roadsteads which are normally used for loading, unloading and anchoring of ships, and which would
otherwise be situated wholly or partly outside the outer limit of the territorial sea, are included in the territorial
see’ (aticle 12).

In most cases roadsteads are not clearly delimited by natural geographical limits, and the general location is
indicated by the position of its geographical name on charts. If article 12 applies, however, the limits must be
shown on chats or must be described by a list of geographica co-ordinates.

See. Line of delimitation; chart; geographica co-ordinates; territoriad sea
70 Rock

A solid mass of limited extent.

There is no definition given in the Convention. It is used in article 12 1.3, which states.

“Rocks which cannot sustain human habitation or economic life of their own shdl have no exclusive
economic zone or continental shelf.

See Idand; low-tide devation.
71 Routing system

Any system of one or more routes and/or routing measures aimed at reducing the risk of casualties; it
includes traffic separation schemes, two-way routes, recommended tracks, aess to be avoided, inshore ftraffic
zones, roundabouts, precautionary areas and deep-water routes.
72 Safety aids

Seer Aid to navigation.
73 Safety zone

Zone established by the coastal State around artificial idands, installations and structures in which
appropriate measures to ensure the safety both of navigation and of the artificial islands, installations and
sructures are taken. Such zones shal not exceed a distance of 500 metres around them, except as authorized by
generaly accepted international standards or as recommended by the competent international organization
(articles 60.4 and 60.5).

See Indtallation  (off-shore).
74 Scale

The ratio between a distance on a chart or map and a distance between the same two points measured on the
surface of the Earth (or other body of the universe).

Scale may be expressed as a fraction or as a ratio. If on a chart a true distance of 50,000 metres is

represented by a length of 1 metre the scale may be expressed as 1:50,000 or as 1/50,000. The larger the
divisor the smaller is the scale of the chart.
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See Chart.

75 Sea-bed

The top of the surface layer of sand, rock, mud or other meaterid lying at the bottom of the sea and
immediately above the subsoil.

The seabed may be tha of the teritorid sea (aticle 2.2), archipdagic waters (article 49.2), the exdusve
economic zone (aticle 56), the continentd shef (aticle 76), the high sees (aticde 112.1) or the area (articles 1

1 (1) and 133). It may be noted, however, that in reference to the surface layer seaward of the continental rise,
aticle 76 uses the term “deep ocean floor” rather than “seabed.”

See Areg, continentd shdlf; deep ocean floor; exclusve economic zone subsoil.
76 Sedimentary rock

Rock formed by the consolidation of loose sediments that have accumulated in layers in water or in the
amosphere. (The term sedimentary rock is used in atide 76.4.(Q) (i)).

The sediments may condst of rock fragments or paticles of various sizes (conglomerate, sandstone, shae),
the remains or products of animas or plants (certan limestones and cod), the product of chemica action or of
evaporation (sat, gypsum, €c) or a mixture of these maenids.

77 Semi-endosed sa

See Endosed sea (atide 122).

78 Shelf

Geologicdly an area adjacent to a continent or around an idand and extending from the low-water line to
the depth a which there is usudly a marked increese of dope to greater depth.

See. Continentd  shelf.
79 Sze of aea

The generd requirements are laid down in annex Ill, atides 8 and 17.2 (8) of the Convention. The first of
these articles requires that the agpplicant shdl indicate the co-ordinates dividing the area

The mogt common sysem of co-ordinates are those of latitude and longitude, dthough rectangular co-
ordinates on the Universal Transverse Mercator Grid (quoting the appropriate zone number), Marsden Sguares
Polar Grid Co-ordinates, eic. are dso unambiguous. The Preparatory Commisson has under condderation that
goplications for plans of work should define the aress by reference to the globd sysem WGS (aticle 212 of
Draft Regulaions on Prospecting, Exploration and Exploitation of Poymetalic Nodules in the Area, document
LOS/PCN/SCN.3/WP 6).

S Geographicd  Co-ordinetes.
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80 Slope
See Continental  dope.
81 Spur

A subordinate eevation, ridge or projection outward from a larger fedture.

The maximum extent of the outer limit of the continental shelf aong submarine ridges is 350 nauticd miles
from the basdines. This limitation however “does not apply to submarine eevations that are natura components
of the continenta margin, such as plateaux, rises, caps, banks and spurs’ (article 76.6).

See Bank; cap; continenta  shelf; submarine ridge
82 Sraght basdine

S= Badine
83 Sraght line

Mathematicaly the line of shortest distance between two points.

See Basding continentd  margin; continental  shelf.

84 Srait

Geographicdly, a narow passage between two land masses or idands or groups of idands connecting two
lager s aress

Only drats “used for internationa navigation” are classfied as “internationd draits’, and only such graits
fal within the specific regime provided in part Ill, sections 2 and 3, of the Convention.

85 Structure
See  Ingdlation (off-shore).
86 Submaine cable

An insulated, waterproof wire or bundle of wires or fibre optics for carying an dectric current or a
message  under  water.

They ae lad on or in the searbed, and the most common are telegraph or telephone cables but they may
also be carrying high voltage electric currents for national power distribution or to off-shore islands or
structures.

They ae usudly shown on charts if they lie in area where they may be damaged by vessds anchoring or
trawling.

All States are entitled to lay submarine cables on the continental shelf subject to the provisons of article 79.
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Articles 113, 114 and 115 provide for the protection of submarine cables and indemnity for loss incurred in
avoiding injury to them.

See Submaine pipdines.
87 Submaine pipdines

A line of pipes for conveying water, gas, oil, €c., under water.

They ae lad on or trenched into the seabed, and they could stand & some height above it. In aess of
srong tidd streams and soft searbed materid the searbed may be scoured from benesth sections of the pipe
leaving them partidly suspended.

They are usudly shown on charts if they lie in areas where they may be damaged by vessds anchoring or
trawling.

The ddinegtion of the course for the laying of such pipeines on the continenta shelf is subject to the
consent of the coastd State

Articdes 113, 114 and 115 provide for the protection of submarine pipelines and indemnity for loss incurred
in avoiding injury to them.

All States are entitled to lay submarine pipelines on the continental shelf subject to the provisions of article
79.

See Submaine cabiles
88 Submarine ridge

An dongaed devation of the sea floor, with ether irregular or relaivdy smooth topography and steep
sides, which congtitutes a naturd prolongation of land territory.

On submarine ridges the outer limits of the continentd shef shdl not exceed 350 nauticd miles from the
territorial sea baselines, subject to a qualification in the case of submarine elevations which are natural
components of the continenta margin of a coastd State (aticle 76.6).

See Continental  shdf.

89 Subsoil
All naurdly occurring maiter lying benesth the seabed or degp ocean floor.

The subsoil includes resdud deposts and minerds as wel as the bedrock beow.

The aea and a coadd Sa€s teritorid sea, archipdagic waters, exclusve economic zone and continental
shdf dl incdude the subsoil (articles 1.1(1), 22, 492, 561 (8 and 76.1).

See Area, continenta shdf; exclusve economic zone Searbed.
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90 Superjacent waters
The waters lying immediately above the seabed or deep ocean floor up to the surfece.

The Convention only refers to the superjacent weters over the continental shelf and those superjacent to the
area in aticles 78 and 135 respectively.

See Areg; continentd  shdf; excludve economic zone searbed; water column.
91 Teritorid sea

A bdt of waer of a defined breadth but not exceeding 12 nauticd miles measured seaward from the
territorid  sea basdine

The coastd Stat€'s sovereignty extends to the territorid sea, its seabed and subsoil, and to the ar space
above it. This sovereignty is exercised subject to the Convention and to other rules of internationd law (articles
2 and 3).

The outer limit of the territorid sea is the line every point of which is a a distance from the nearest point
of the basdine equa to the breadth of the teritorid sea (article 4).

Article 12 provides that certain roadsteads wholly or partly outside the teritorid sea are induded in the
territorid  sea; no breadth limitation is expressed.

The mgor limitations on the coastd Stat€'s exercise of sovereignty in the territorid sea are provided by the
rights of innocent passage for foreign ships and transit passage and achipdagic sea lanes passage for foreign
ships and aircraft (part 11, section 3, part Ill, section 2, and pat IV of the Convention).

See Archipdagic sea lanes, basding idands low-tide devations nauticd mile roadstesds.

92 Tide

The periodic rise and fdl of the surface of the oceans and other large bodies of water due principdly to the
gravitational attraction of the Moon and Sun on a rotaing Earth.

Chat daum: The tidd level to which depths on a nautical chart are referred to conditutes a vertical datum
cdled chat daum.

While there is no universaly agreed chat daum levd, under an Internationd Hydrographic Conference
Resolution (A 25) it “shdl be a plane s0 low that the tide will sddom fdl below it”.

See Chat, low-water line.
93 Traffic separdtion scheme

A routing messure amed a the separation of opposing streams of traffic by appropriate means and by the
establishment of traffic lanes.

See Routing system.
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94 Wae column
A veticd continuum of water from sea surface to seabed.

See Searbed;, superjacent waters.
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Federal Register Pl’eSIdentlal DOCUITIGHtS

Voal. 54. No. 5
Monday, January 9, 1989
Title 3— Proclamation 5928 of December 27, 1983

The President Territorid Sea of the United States of America

By the President of the United States of America

A Proclamaion

International law recognizes tha coagtd nations may exercise sovereignty and jurisdiction over
their territorial sees.

The taritorid sea of the United States is a maritime zone extending beyond the land territory

and internal waters of the United States over which the United States exercises sovereignty and
jurisdiction, a sovereignty and jurisdiction that extend to the airgpace over the territorid sea, as
wedll as to its bed and subsoil.

Extenson of the territoria sea by the United States to the limits permitted by internationd law
will advance the national security and other significant interests of the United States.

NOW, THEREFORE, |, RONALD REAGAN, by the authority vested in me as President by
the Condtitution of the United States of America, and in accordance with international law, do
hereby proclam the extenson of the teritorid sea of the United States of America, the
Commonwedlth of Puerto Rico, Guam, American Samoa, the United States Virgin Idands, the
Commonwedth of the Northern Mariana Idands, and any other territory or possession over
which the United States exercises sovereignty.

The territorid sea of the United States henceforth extends to 12 nauticd miles from the
basdines of the United States determined in accordance with internationd law.

In accordance with internationd law, as reflected in the gpplicable provisons of the 1982
United Nations Convention on the Law of the Sea, within the territorial sea of the United
States, the ships of dl countries enjoy the right of innocent passage and the ships and aircraft of
al countries enjoy the right of transit passage through internationa draits.

Nothing in this Proclamation:

(@ extends or otherwise aters exising Federd or State law or any jurisdiction, right, legd
interests, or obligations derived therefrom; or

(b) impairs the determination, in accordance with internationa law, of any maritime boundary
of the United States with a foreign jurisdiction.

IN WITNESS WHEREOF, | have hereunto set my hand this 27th day of December, in the year

of our Lord nineteen hundred and eighty-eight, and of the Independence of the United States of
American the two hundred and thirteenth.

RONALD REAGAN
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THE WHITE HOUSE
Office of the Press Secretary

March 10, 1983
EMBARGOED FOR RELEASE AT 4:00 PM EST

FACT SHEET
UNITED STATES OCEANS POLICY

Today the president announced new guidelines for U.S. oceans policy and proclaimed
an Exclusive Economic Zone (EEZ) for the United States. This follows his consideration of a
senior interagency review of these matters.

The EEZ Proclamation confirms U.S. sovereign rights and control over the living and
non-living natural resources of the seabed, subsoil and superjacent waters beyond the
territorial sea but within 200 nautical miles of the United States coasts. Thiswill include, in
particular, new rights over all minerals (such as nodules and sulphide deposits) in the zone
that are not on the continental shelf but are within 200 nautical miles. Deposits of
polymetallic sulphides and cobalt/manganese crusts in these areas have only been recently
discovered and are years away from being commercially recoverable. But they could be a
major future source of strategic and other minerals important to the U.S. economy and
security.

The EEZ applies to waters adjacent to the United States, the Commonwealth of Puerto
Rico, the Commonwealth of the Northern Mariana I slands (consistent with the Covenant and
UN Trndesship Agearat), ad United States overseas territories and possessions. The total
area encompassed by the EEZ has been estimated to exceed two million square nautical
miles.

The President’ s statement makes clear that the proclamation does not change existing
policies with respect to the outer continental shelf and fisheries within the U.S. zone.

Since President Truman proclaimed U.S. jurisdiction and control over the adjacent
continental shelf in 1945, the U. S. has asserted sovereign rights for the purpose of
exploration and exploitation of the resources of the continental shelf. Fundamental
supplementary legislation, the Outer Continental Shelf Lands Act, was passed by Congress in
1953. The President’s proclamation today incorporates existing jurisdiction over the
continental shelf.

Since 1976 the United States has exercised management and conservation authority

over fisheries resources (with the exception of highly migratory species of tuna) within 200
nautical miles of the coasts, under the Magnuson Fishery Conservation and Management Act.
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The U.S. neither recognizes nor asserts jurisdiction over highly migratory species of tuna.
Such species are best managed by international agreements with concerned countries. In
addition to confirming the United States sovereign rights over mineral deposits beyond the
continental  shelf but within 200 nauticd miles, the Proclamation bolsers U.S. authority over
the living resources of the zone.

The United States has also exercised certain other types of jurisdiction beyond the
territorial sea in accordance with international law. This includes, for example, jurisdiction
relaing to pollution control under the Clean Water Act of 1977 and other laws.

The President has decided not to assert jurisdiction over marine scientific research in
the U.S. EEZ. Thisis consistent with the U.S. interest in promoting maximum freedom for
such research. The Department of State will take stepsto facilitate access by U.S. scientists
to foreign EEZ’s under reasonable conditions.

The concept of the EEZ is already recognized in internationa law and the President’s
Proclamation is consstent with existing internationd law. Over 50 countries have proclaimed
some form of EEZ; some of these are consstent with internationa law and others are not.

The concept of an EEZ was developed further in the recently concluded Law of the
Sea negotiations and is reflected in that Convention. The EEZ is a maritime area in which
the coastal state may exercise certain limited powers as recognized under international law.
The EEZ is not the same as the concept of the territorial sea, and is beyond the territorial
juridiction of any coastd dHate.

The President’s proclamation confirms that, without prejudice to the rights and
jurisdiction of the United Statesin its EEZ, all nations will continue to enjoy non-resource
related freedoms of the high seas beyond the U.S. territorial sea and within the U.S. EEZ.

This means that the freedom of navigation and overflight and other internationally lawful
uses of the sea will reman the same within the zone as they are beyond it.

The President has also established clear guidelines for United States oceans policy by
stating that the United States is prepared to accept and act in accordance with international
law as reflected in the results of the Law of the Sea Convention that relate to traditional uses
of the oceans, such as navigation and overflight. The United States is willing to respect the
maritime claims of others, including economic zones, that are consistent with international
law as reflected in the Convention, if U.S. rights and freedoms in such areas under
international law are respected by the coastd date.

The President has not changed the breadth of the United States territorial sea. It
renans a 3 nauticd miles. The United States will respect only those teritorid sea clams of
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othersin excess of 3 nautical miles, to amaximum of 12 nautical miles, which accord to the
U.S. its full rights under internationd law in the teritorid sea

Unimpeded commercial and military navigation and overflight are critical to the

national interest of the United States. The United States will continue to act to ensure the
retention of the necessary rights and freedoms.

By proclaiming today aU. S. EEZ and announcing other oceans policy guidelines, the
President has demonstrated his commitment to the protection and promotion of U.S.
maritime interests in a manner congstent with internationa law.

END

Source: 22 Internationd Legd Materids 461 (1983).
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Proclamation 5030 of March 10, 1983
Excdusve Economic Zone of the United Sates of America

48 F.R. 10605
By the President of the United States of America
A Proclamation

WHEREAS the Government of the United States of America desires to facilitate the wise development and use of the oceans
consistent with international law;

WHEREAS international law recognizes that, in a zone beyond its territory and adjacent to its territorial sea, known as the
Exclusive Economic Zone, a coastal State may assert certain sovereign rights over natura resources and related jurisdiction;
and

WHEREAS the establishment of an Exclusive Economic Zone by the United States will advance the development of ocean
resources and promote the protection of the marine environment, while not affecting other lawful uses of the zone, including
the freedoms of navigation and overflight, by other States;

NOW, THEREFORE, |, RONALD REAGAN, by the authority vested in me as President by the Constitution and laws of
the United States of America, do hereby proclaim the sovereign rights and jurisdiction of the United States of America and
confirm also the rights and freedoms of all States within an Exclusive Economic Zone, as describe herein.

The Exclusive Economic Zone of the United States is a zone contiguous to the territorial sea, including zones contiguous to
the territorial sea of the United States, the commonwealth of Puerto Rico, the Commonwedth of the Northern Mariana
Islands (to the extent consistent with the Covenant and the United Nations Trusteeship Agreement), and United States
overseas territories and possessions. The Exclusive Economic Zone extends to a distance 200 nautical miles from the
baseline from which the breadth of the territorial sea is measured. In cases where the maritime boundary with a neighboring
State remains to be determined, the boundary of the Exclusive Economic Zone shall be determined by the United States and
other State concerned in accordance with equitable principles.

Within the Exclusive Economic Zone, the United States has, to the extent permitted by international law, (a) sovereign

rights for the purpose of exploring, exploiting, conserving and managing natura resources, both living and non-living, of

the seabed and subsoil and the superjacent waters and with regard to other activities for the economic exploitation and

exploration of the zone, such as the production of energy from the water, currents and winds; and (b) jurisdiction with
regard to the establishment and use of artificial islands, and installations and structures having economic purposes, and the
protection and preservation of the marine environment.

This Proclamation does not change existing United States policies concerning the continental shelf, marine mammals and
fisheries, including highly migratory species of tuna which are not subject to United States jurisdiction and require
international agreements for effective management.

The United States will exercise these sovereign rights and jurisdiction in accordance with the rules of international law.
Without prejudice to the sovereign rights and jurisdiction of the United States, the Exclusive Economic Zone remains an
area beyond the territory and territorial sea of the United States in which all States enjoy the high seas freedoms of
navigation, overflight, the laying of submarine cables and pipelines, and other internationally lawful uses of the sea.

IN WITNESS WHEREOF, | have hereunto set my hand this tenth day of March, in the year of our Lord nineteen hundred
and eighty-three, and of the Independence of the United States of America the two hundred and seventh.

RONALD REAGAN
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TABLE Al-I
PARTIES TO THE 1982 UN CONVENTION ON THE LAW OF THE SEA

As of 1 November 1997, the following nations had deposited their instruments of ratification or accesson:

Nations Dates of Ratification/Accession/Succession
Algeria 11 Jure 1996
Angola 5 December 1990
Antigua and Barbuda 2 February 1989
Argentina 1 Decembear 1995
Augrdia 5 October 1994
Bahames 29 July 1983
Bahran 30 May 1985
Barbados 12 October 1993
Bdize 13 August 1983
Benin 16  October 1997
Bosnia & Herzegovina 12 Jonuary 1994
Brazil 22 December 1983
Brune Darussdam 5 November 1996
Bulgaria 15 May 1996
Cameroon 19 November 1985
Cgpe Vede 10 August 1987
Chile 25 August 1997
China 7 Jdune 199
Comoros 21 June 194
Congo 17 February 1989
Cook Idands 15 February 1995
Coda Rica 21 September 1992
Croatia 5 April 1995
Cuba 15 August 1984
Cyprus 12 December 19838
Czech Republic 21 June 1996
Djibouti 8 October 1991
Dominica 24 October 1991
Egypt 26 August 1983
Equeatorid  Guinea 21 Jduly 1997

Fiji 10 December 1982
Finland 21 June 196
France 11 April 1996
Gambia 22 May 1984
Georgia 21 March 1996
Germany 14 October 1994
Ghana 7 June 1983
Greece 21 July 1995
Grenada 25 April 1991
Guatemda 11 February 1977
Guinea 6 September 1985
Guinea-Bissau 25 August 1986
Guyana 16 November 1993
Haiti 31 July 1995
Honduras 5 October 1993
ledand 21 June 1985

India 29 June 1995
Indonesa 3 February 1986
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Irag

Irdand

[taly

Ivory Coast
Jamaica

Japan

Jordan

Kenya

Korea (Rep. of)
Kuwait

Lebanon
Macedonia
Maaysa

Mata

Marshdl Idands
Mauritania
Mauritius

Mexico
Micronesa, Federated States of
Monaco
Mozambique
Myanmar

Namibia (U.N. Council for)
Nauru

Netherlands

New Zedand
Nigeria

Norway

Oman

Pakistan

Pdau

Panama
Philippines
Romania

Russa

<. Kitts and Nevis
Sant Luda

Sant Vincent and the Grenadines
Samoa

Seo Tome and Principe
Saudi Arabia

Sened
Seychdles
Seara Leone
Singgpore
Sovenia
Solomon Idands
Somdia
Span

Si Laka
Sudan
Sweden

TABLE Al-I (cont'd)
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30
21
13
26
21
30
27
2
29
2
5
19
14
20
9
17
4
18
29
20
13
21
18
23
28
19
14
24
17
26
30
1
8
17
12
7
27
1
14
3
24
25
16
14
17
16
23
24
15
19
23
25

July 1985

June 1996
January 1995
March 1984
March 1983
June 1996
November 1995
March 1989
January 1996
May 1986
January 1995
August 1994
October 1996
May 1993
August 1991
July 1996
November 1994
March 1983
April 1991
March 1996
March 1997
May 1996

April 1983
January 1996
June 1996

July 1996
Augugt 1986
June 1996
Augugt 1989
February 1997
September 1996
Jduly 1996

May 1984
December 1996
March 1997
January 1993
March 1985
October 1993
August 1995
November 1987
April 1996
October 1984
September 1991
December 1994
November 1994
June 1995

June 1997

July 1989
January 1997
July 1994
January 1985
June 1996



Tanzania, United Republic of

TABLE Al-l (cont'd)

30 September 1985

Togo 16 April 1985
Tonga 2 August 1995
Trinided and Tobago 25 April 1986
Tunisa 24 April 1985
United Kingdom 25 July 1997
Uruguay 10 December 1992
Vietnam 25 July 1994
Yemen 21 Jduly 1987
Yugodavia 5 May 1986
Zimbabwe 24 February 1993

Lund-Locked Nations

Dates 0f Ratification/Accession

Audria 14 Jduly 1995
Balivia 28  April 1995
Botswana 2 May 1990

Mdi 16 July 1985
Mongadlia 9 August 1996
Paraguay 26 September 1986
Sovakia 8 May 1996
Ugenda 9 November 1990
Zambia 7 March 1983

Source: U.N. Office for Ocean Affars and the Law of the Sea (the current listing of parties to the 1982 LOS
Convention can be found on the Internet a: gopher//gopher.UN.ORG:  70/00/LOS/STAT-LOS.TXT).

1-73



TABLE Al-2
PARTIES TO THE 1958 GENEVA CONVENTIONS

Ukraine’
Convention on the territorid sea and contiguous zone, Union of Soviet Socidist Reps.”’
Done a Geneva April 29, 1958 entered into force United Kingdom’
September 10, 1964. United States
15 UST 1606; TIAS 5639; 5 16 UNTS 205 Venezuda'
Yugoslavia®
States which are parties:
Augrdia NOTES
Belgium ' With a statement.
Belarus? 2 With reservation.
Bosnia-Herzegovina 3 With a declaraton.
Bulgaria* + Czechoslovakia was succeeded by the Czech
Cambodia Republic and the Sovak Republic on 3 1 Dec 1992.
Crodia ’ The Federd Republic of Germeny acceeded the
Czech Rep.? German Democratic Republic on 3 Oct. 1995.

Czechoslovakia?*
Denmark’
Dominican Rep.
Fiji’

Finland

German Dem. Rep.**

Haiti
Hungary?
lgad’

Italy?
Jamaica
Japan’

Kenya
Latvia
Lesotho
Lithuania
Madagascar*
Mdawi
Maaysa
Mata
Mauritius
Mexico?
Netherlands'$
Nigeria
Portugd’
Romania?
Sera Leone®
Sovak Rep.?
Sovenia
Solomon Idands
South Africa
Spain®
Sweziland
Switzerland
Thailand’
Tonga'
Trinided & Tobego
Uganda

¢ Applicable to Netherlands Antilles and Aruba

7 The Union of Soviet Socidist Republics desolved
on 25 Dec. 1991.

# Yugodavia has desolved.

Convention on the high sees Done a Geneva April
29, 1958; entered into force September 30, 1962.
13 UST 2312; TIAS 5200; 450 UNTS 82.

States which are parties:
Afghanigtan

Albania'?

Austrdia’

Austria

Belarus'?

Begium
BosniaHerzegovina
Bulgaria'?

Burkina Faso
Cambodia

Central African Rep.
Coda Rica

Croatia

Cyprus

Czech Rep.?
Czechoslovakia' 2
Denmark®

Dominican Rep.

Fiji®

Finland

German Dem. Rep. '3
Germany, Fed. Rep.*’
Guatemaa

Haiti

Hungary' *

Indonesia

|gael®

Italy



Jamaica
Japan’
Kenya
Latvia
Lesotho
Madagascar
Mdawi
Maaysa
Mauritius
Mexico'
Mongolid
Nepal
Netherlands**
Nigeria
Poland'**
Portugal®
Romanid
Sened

Seara Leone
Sovak Rep.'?
Sovenia

Solomon Idands
South Africa
Spar?

Swaziland
Switzerland
Thailand®

Tonga®

Trinided & Tobego
Uganda

Ukraing **

Union of Soviet Socidist Reps.'’
United Kingdom'’
United States®

Venezuda
Yugoslavia®

NOTES.

' With reservation.
2 With declaration.
3 With a statement.

TABLE Al-2 (cont'd)

4 See note on Czechodovakia under Territorid Sea

Convention.

5 See note on Germany under Territorial Sea

Convention.

¢ Applicable to Netherlands Antilles and Aruba.
7 See note on the Union of Soviet Socidis Republics

under Teritoird Sea Convention.

# See note on Yugoslavia under Territorial Sea

Convention.

Convention on the continentd shdf. Done a& Geneva
April 29, 1958; entered into force June 10, 1964.
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15 UST 4'71; TIAS 5578; 499 UNTS 3 11.

States which are parties:
Albania
Augrdia
Bdarus
BosniaHerzegovina
Bulgaia
Cambodia
Canada'”?
China (Taiwan)**
Colombia
Coda Rica
Crodia
Cyprus

Czech Rep.
Czechodovakid
Denmark
Dominican Rep.
Fij i?

Finland
France 13
German Dem. Rep.®
Gresce®
Guatemda
Haiti

lsradl

Jamaica
Kenya

Latvia
Lesotho
Madagascar
Mdawi
Maaysa
Madta
Mauritius
Mexico
Netherlands®’
New Zedand
Nigeria
Norway*
Poland
Portugd
Romania
Seara Leone
Sovak Rep.
Solomon Is.
South Africa
Spain'?
Swarziland
Sweden
Switzerland
Thailand®



TABLE Al-2 (cont'd)

Tonga®

Trinided & Tobego

Uganda

Ukraine

Union of Soviet Socidist Reps.?
Urited Kingdom

United States®

Venezuela®

Yugoslavia®*®

NOTES

' With declaration.

* With a gatement.

' With resarvaion.

* The United States does not recognize China
(Tawan) as a sovereign State.

' See note on Czechodovakia under Territorid Sea
Convention.

¢ See note on Federd Republic of Germany under
Teritorid Sea Convention.

7 Applicable to Netherlands Antilles and Aruba

8 See note on Union of Soviet Sodidist Republics
under Territorid Sea Convention.

® See note on Yugoslavia under Territorial Sea
Convention.

Convention on fishing and consarvetion of living
resources of the high sees. Done at Geneva April 29,
1958; entered into force March 20, 1966.
17 UST 138; TIAS 5969; 559 UNTS 285.

States which are parties:
Augrdia

Bdgium
BosniaHerzegovina
Burkina Feso

Cambodia

Colombia

Source: U.S. Dep't of State, Treseties in Force, 1 Jan. 1995.
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Denmark’
Dominican Rep.
Hiji

Finland

France

Haiti

Jamaca

Kenya

Lesotho
Madagascar
Malawi
Maaysa
Mauritius
Mexico
Netherlands*
Nigeria

Portugd

Seara Leone
Solomon Is.
South Africa
Spain’
Switzerland
Thailand
Tonga

Trinided & Tobago
Uganda
United KingdonT
United States*
Venezuda
Yugoslavia®

NOTES

I With reservation.

2 Applicable to Netherlands Antilles and Aruba.

* With a gatement.

4 With an undergtanding.

5 See note on Yugoslavia under Territorial Sea
Convention.




TABLE Al-3
STATES DELIMITING STRAIGHT BASELINES ALONG ALL OR PART OF THEIR COASTS
(As of 1 November 1997)

[Absence of protest or assertion should not be inferred as acceptance
or reection by the United States of the draight basdine claims]

State U.S. Protest U.S. Assertion
of Right

Albania 1989

Algeria

Angola

Argentina 1967

Audrdia

Bangladesh 1978 1996

Barbados

Brazil

Bulgaria

Burma 1982 19852

Cambodia 19862

Cameroon 1963

Canada

Laorador & Newfoundland 1967

Nova Scotia Vancowe &
Queen Charlotte Idand
Arctic 19862
Chile
China 1996 1996
Colombia 1988 19882
Coda Rica 1989
Cote D’lIvoire
Cuba 19832 19852
Cyprus
Denmark
Face Idands 1991 1991
Greenland
Djibouti 1989 19922
Dominica
Dominican  Republic 19872
Ecuador 1986 1997
Egypt 1991 199
Egtonia
Finland
France
French Depatments and
Dependencies.
Fr. Guiana
Mayotte
S. Fere & Miqueon
Fr. Southen & Antactic Lands

Geamany
Guinea 1964 1981
Guinea-Bissau 1989
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TABLE Al-3 (cont’d)

State

Haiti

lcdand

Iran

Irdand

Italy

Japan

Kenya

Korea, South

Lithuania

Madagascer

Malta

Mauritania

Mauritius

Mexico

Morocco

Mozambique

Netherlands

Norway

Norwegian ~ Dependencies.
Jan Mayen
Svabard

Oman

Pakistan

Portugd

Romania

Saudi  Arabia

Senecel

Somdia

Soviet Union (how Russia)

Span

Sudan

Sweden

Syria

Tanzania

Thaland

Tunisa

Turkey

United Arab Emirates

United Kingdom

UK Dependencies :
Turks & Caicos
Fakland Idands
So. Georgia Idands

Venezuda

Vietnam

Yemen

Yugoslavia
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U.S. Protest
1973
1994

19862

1981
1989

1969

1991

1986

1989
19842

1989

19562
19823

U.S. Assertion
of Right
19862

19942

19812

19912

19822

1995

1996




4 Multiple protests or assertions.
b Serbia and Montenegro have asserted the formation of a joint independent state, but this entity has not been
recognized as a state by the US.

Sources: U.N. Office for Oceans and Law of the Sea, Baselines: National Legidation With Illustrations (1989); U.S. Dep't
of State, National Claims to Jurisdiction, Limits in the Seas No. 36 (rev. 6, 1990); Roach & Smith at 44-8; U.S. Dep't of
State, Office of Ocean Affairs.
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TABLE Al-4

CLAIMED HISTORIC BAYS

A. Bays directly claimed as historic

Hudson Bay* (Canada)

Mississippi Sound® (USA)

Long Isand Sound®® (USA)

Santo  Domingo Bay? (Dominican Republic)
Bay of Escocesa® (Dominican Republic)
Guif of Fonsca (EI Savador, Hondures)
Gulf of Panama*¢ (Panama)

Rio de la Plata® (Argentina, Uruguay)
Gulf of Taranto® (Italy)

Gulf of Sidra* (Libya)

Gulf of Riga* (USSR

White' Sea (USSR)

Bay of Cheshsk (USSR)

Bay of Bgdaask (USSR)

B. Bays previously claimed as historic

Delaware Bay® (USA)

Chesapeake Bay® (USA)

Ocoa Bay® (Dominican Republic)

Samana Bay® (Dominican  Republic)
Neyba Bay® (Dominican Republic)
Bay d’Amatique® (Guatemaa)

* Claim protested by the United States.
b Qualifies as a juridical bay.

¢ Per U . S Supreme Court decision.

4 US. assertion of right against claim.

Bay of Penzhirik (USSR)

Peter the Great Bay** (USR)

Gulf of Tonkin® - western portion (Vietnam)
Gulf of Thaland” - eastern portion (Vietnam)
Bight of Bangkok (Thailand)

Gulf of Thailand*¢ (Cambodia)

Pdk Bay! (India, Sri Lanka)

Gulf of Manaar*¢ (India, Sri Lanka)
Ungwana Bay (Kenya)

Anxious Bay* (Austrdia)

Rivoli Bay” (Audrdia)

Encounter Bay* (Austraia)

Lacepede Bay* (Audtrdia)

Bay of d Arab’ (Egypt)

Sea of Azov® (USR)

Shak Bay® (Audtrdia)
Spencer Bay®  (Australia)
St Vincent Gulf® (Augrdia)

Note. None of these bays have been officially recognized by the United States as historic, including those of

the U.S. identified as such by the Supreme Court.

Sources: Dep’t of State (L/OES) files; Atlas of the Straight Baselines (Scovazzi ed., 2d ed. 1989); Roach &

Smith, at 23-4.
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Three nautical miles (4)

Denmark®<4
Jordan*
Singapore’
Palau

Four nautical miles (1)

Norway”

Six nauticd miles (3)

Dominican  Republic*¢
Greece*©
Turkey

Twelve nautical miles ( 122)

Albania*
Algeria’
Antigua and Barbuda’
Argenting”
Australia*<¢
Bahamas?
Bahrain”
Bangladesh
Barbados’
Begium”
Belize*#
Brazil”
Brunei
Bulgaria**
Burma’
Cambodia™*
Canada
Cape Verde**
Chile"
China’
Colombia

TABLE AIl-5

TERRITORIAL

(As of 1 November 1997)

Comoros®"
Cook Idands’
Costa Rica**
Cote d’Ivoire?d
Croatia’

Cuba’
Cyprus**
Djibouti”
Dominica’
Egypt*
Equatorid  Guined’
Estonia
Fijia,c_d,h
Finland*®<¢
France®!
Gabon
Gambia, The?
Germany?*<4
Ghana’
Grenadd’
Guatemala®4
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Guined’
Guinea-Bissau”
Guyand’
Haiti*<¢
Honduras”
[celand”

India’
Indonesia**
Iran

Irag’

[reland”
Israel®?
Italy“-"
Jamaica*<¢
Jap ana,c.d,j
Kenya® <
Kiribati

Korea, North
Korea, South**
Kuwait”
Latvia



Lebanon®
Libya
Lithuania
Madagascar
Malaysia*©¢
Maldives
Malta*¢
Marshal Idands’
Mauritania®
Mauritius*4
Mexico*<4
Micronesa, Fed. Staes of*
Monaco?
Morocco
Mozambique’
Namibia’
Nauru?
Netherlands®©¢
New Zealand!
Niue

Oman®

Twenty nauticd miles (1)

Angold’

Thirty nauticd miles (2)

Nigeria*©4

Togo

TABLE Al-5 (cont'd)

Panamd’

Pakigtan”

Papua New Guinea®"

Poland*

Portugal®?

Qatar

Romania**¢

Russia*<d

Saint Kitts and Nevis?

Sant Lucia®

Sant Vincent and the
Grenadines’

Samoa®

S0 Tome & Principe*"

Saudi  Arabid’

Senegal®4

Seychelles”

Solomon Islands*<4*

South Africa®

Spain®©<

Si Lankd'

Thirty-five nauticd miles (1)

Syria

Fifty nauticd miles (1)

Cameroon®
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Sudan”

Suriname

Sweden®

Tanzanid’

Thailand®*

Tongaa.c.d

Trinidad & Tobago**"
Tunisia**

Tuvau

Ukraine

United Ardb Emirates
United Kingdom®<¢™
United States®4"
Vanuatu"

Venezuela®!

Vietnam?®

Yemen*

Yugodavia, Former*<¢
Zaire?



TABLE Al-5 (cont’'d)

Two hundred nauticd miles ( 10)

Benin Liberia Sierra Leone*©¢
Congo Nicaragua Somdid’

Ecuador Peru Uruguay”*”

E Sdvador”

Rectangular  claim (1)

Philippines*"

Noies

2 Party to the 1982 Convention.

® Includes Greenland and the Farce Idands.

¢ Party to the 1958 Territorid Sea Convention.

4 Party to the 1958 High Seas Convention.

¢ Greece claims alo-mile territorial air space.

f Inthe Aegean Sea. Turkey claims a 12-mile territorial sea off its coast in the Black Sea and the
Mediterranean.

8 From the mouth of the Sarstoon River to Ranguana Caye, Belize's territorial seais 3 miles; according
to Belizeé's Maritime Areas Act, 1992, the purpose of this limitation is “to provide a framework for the
negotiation of a definitive agreement on territorid differences with the Republic of Guatemaa”

P Maritime limits are measured from claimed “archipelagic basdlines’ which generaly connect the
outermost points of outer idands or drying reefs.

" Includes al French overseas departments and teritories.

I Japan’s territorial sea reamins 3 miles in five “internationa straits’, i.e.,, Soya (LaPerouse), Tsugaru,
Osumi, and the eastern and western channgs of Tsushima

k¥ South Korea's territorial sea remains 3 miles in the Korea Strait.

"' Includes Tokelau.

m | ncludes Bermuda, Cayman Islands, Falkland Islands, St. Helena, Ascension, Triston de Cunha, Gough
Island, Nightengale Island, Inaccessible Island, South Georgia, South Sandwich Islands, and the Turks and
Caicos  Idands.

" Includes Puerto Rico, U.S. Virgin Idands, Navassa Island, American Samoa, Guam, Johnston Atall,
Palmyra Atoll, Midway Island, Wake Island, Jarvis Idland, Kingman Reef, Howland Island, Baker Island,
Northern Marianas.

o Qverflight and navigation permitted beyond 12 n.m.

Source: U.S. Department of State, Office of Ocean Affairs, Roach & Smith.
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TABLE Al-6

THE EXPANSION OF TERRITORIAL SEA CLAIMS
National 1945 1958 1965 1974 1979 1983 1994 1997
Claims
3NM 46 45 32 28 23 25 5 4
4-11 NM 12 19 24 14 7 5 5 4
12 NM 2 9 26 54 76 79 119 122
Over 12 NM 0 2 3 20 25 30 17 15
Number of
Coastal Nations 60 75 85 116 131 139 146 151*

* As of 1 November 1997, informaion was not avalable on the territorid sea clams of BosniaHerzegoving,
Eritrea, Georgia or the Federd Republic of Yugodavia (Sabia & Montenegra).

Sources: Office of Ocean Affars US. Depatment of Stae DOD Maitime Clams Reference Manud; Roach
& Smith, a 94.
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Nation

ANTIGUA AND

BARBUDA

BAHAMAS

CAPE VERDE

COMOROS

FJ

GRENADA

INDONES A

JAMAICA

KIRIBATI

MARSHALL ISLANDS

PAPUA NEW
GUINEA

TABLE Al-7

ARCHIPELAGOS
(As of 1 November 1997)

Status of Claim to be an
Archipelago

Clamed achipdagic datus
Straight basdines drawn.
Ratified 1982 LOS Convention.

Clamed achipdagic datus.
Not drawn basdines.
Ratified 1982 LOS Convention.

Clamed archipdagic datus.
Archipdagic basdines drawn.
Ratified 1982 LOS Convention.

Clamed archipdagic datus.
Not drawn basdines.
Ratified 1982 LOS Convention.

Clamed achipdagic datus
Dravn achipdagic basdines.
Ratified 1982 LOS Convention.

Clamed archipdagic daus.
Not drawn basdines.
Raified 1982 LOS Convention.

Clamed archipdagic datus.
Dravn achipdagic basdines.
Ratified 1982 LOS Convention.

Clamed archipdagic daus.
Drawvn achipdagic basdines.
Ratified 1982 LOS Convention.

Clamed archipdagic daus.
Not drawn basdines.

Not signed 1982 LOS Convertion.

Clamed achipdagic datus
Not drawn basdines.
Ratified 1982 LOS Convention.

Ddimited interim archi-

pelagic waers.
Ratified 1982 LOS Convention.
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Reference

MCRM p.2-9 (1997)

UN, Baselines: Legislation
pp. 13-15

MCRM p.2-36 (1997)

MCRM p.2-78 (1997)
UN, BasdinesLegidation
pp.99-100

MCRM p.2-97 (1997)

Limits in the Sess
No. 101 (1984)
MCRM p.2-166 (1997)

MCRM p.2-205 (1997)

Limits in the Sess
No. 35 (1971)
MCRM p.2-223 (1997)

MCRM p.2-255 (1997)

MCRM p.2-273 (1997)

MCRM p.2-306 (1997)

MCRM p.2-363 (1997)
UN, Ocean Affars & Law
of the Sea



Nation

PHILIPPINES

ST. VINCENT AND
THE GRENADINES

SAO TOME AND
PRINCIPE

SOLOMON
ISLANDS

TRINIDAD
AND TOBAGO

TUVALU

VANUATU

TABLE Al-7 (cont'd)

Status of Claim to be an
Archipelago

Clamed achipdagic daus.
Dravn archipdagic basdines.
Ratified 1982 LOS Convention.

Clamed achipdagic daus.
Not drawn archipdagic basdines.
Ratified 1982 LOS Convention.

Clamed archipdagic datus
Dravn archipdagic basdines.
Ratified 1982 LOS Convention.

Clamed archipdagic datus.
Egablished  archipdagic
badines Ratified 1982
LOS Convention.

Clamed archipdagic dHatus
Not drawn archipdagic base
lines. Ratified 1982 LOS Convention.

Clamed archipdagic dHatus.
Not drawn archipdagic basdines.
Not ratified 1982 LOS Convention.

Clamed archipdagic datus
Esablished archipdagic bese

lines. Not retified 1982 LOS Convention.

See d0 Roach & Smith, a 13 1-40.
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Reference

MCRM p.2-369 (1997)
Limits in the Sea No. 33
(1971)

MCRM, p.2-434 (1997)

MCRM, p.2-435 (1997)

UN, Basdines Legidadion
pp.271-73;

Limits in the Seas No. 98

MCRM, p.2-453 (1997)

UN, Basdines Legidation
pp.277-280

UN, Ocean Affars & Law
of the Sea

LOS Bullein No. 9
MCRM, p.2-511 (1997)

UN Law of the Sea
Practice of Archipdagic
Sates  124-130

MCRM, p.2-584 (1997)
UN, Basdines Legidaion
pp-376-380



TABLE Al-8

A. Multi-Island States Not Physically Qualified for Archipelagic Status

Mauritius
Samoa S Lucia New Zealand
Singapore Japan United Kingdom

B. Dependent Territories Which, If Independent, Would Qualify for Archipelagic Status

American  Samoa  (USA) Faroe Idands (Denmark)” Jan Mayen Idand (Norway)

Anguilla (UK) Falkland & South Georgia Isl .2 Maderas Idands (Portugd)”

Azores  (Portuga)” (UK) New Caedonia (France)

Dahlak Archipelago (Ethiopia? Gdapagos  Idands  (Ecuador)’ Svabad  (Norway)”

Canay Idands (Spain) Guaddloupe  (France) Turks and Caicos Idands’
(UK)

3 Sraight basdine system illegaly proclamed about idand group.

Sources: U.S. Department of State (L/OES); Alexander, at 91; Roach & Smith, at 131-40.
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TABLE AI-9
STATES WITH ACCEPTABLE WATER/LAND RATIOS
FOR CLAIMING ARCHIPELAGIC STATUS

Antigua & Barbudd’ Indonesid’ . Vincent and the Grenadines’

The Bahamas Jamaica S0 Tome & Principe®

Cape Verde Idands’ Maldives® Seychdlles

Comoro Idands’ Malta Solomon  Idands’

Fiji” Papua New Guines! Tonga

Grenadd’ The Philippines*® Trinidad and Tobago”
Vanuatu®

* Archipdagic daus has been declared.
b Basdine sysem does not conform to LOS Convention provisions.

Sources. U.S. Depatment of State (L/OES); Alexander, a 91; Roach & Smith, a 13 [-40.
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TABLE AIl-10
NATIONS CLAIMING A CONTIGUOUS ZONE

BEYOND THE TERRITORIAL SEA
(As of 1 November 1997)

CZ TS
nm nm
Antigua and Barbuda 24 12
Argentina 24 12
Austraia 24 12
Bahrain 24 12
Bangladesh 18 12
Brazil 24 12
Bulgaria 24 12
Burma 24 12
Cambodia 24 12
Cape Verde 24 12
Chile 24 12
China 24 12
Denmark 4 3
Djibouti 24 12
Dominica 24 12
Dominican Republic 24 6
Egypt 24 12
Finland 6 4
France 24 12
Gabon 24 12
Gambia 18 12
Ghana 24 12
Haiti 24 12
Honduras 24 12
India 24 12
Iran 24 12
Iraq 24 12
Jamaica 24 12
Korea, Republic of 24 2
Madagascar 24 12
Malta 24 12
Marshall Islands 24 12
Mauritania 24 12
Mexico 24 12
Morocco 24 12
Namibia 24 12
New Zedand 24 12
Norway 10 4
Oman 24 12
Pakistan 24 12
Qatar 24 12
Romania 24 12
St. Kitts and Nevis 24 12
Saint Lucia 24 12
St. Vincent & The Grenadines 24 12
Saudi Arabia 18 12
Senegdl 24 12
Spain 24 12
Si Lanka 24 12
Sudan 18 12
Syria 41 35
Trinidad and Tobago 24 12
Tunisia 24 12
Tuvalu 24 12
United Arab Emirates 24 12
Vanuatu 24 12
Venezuela 15 12
Vietnam 24 12
Yemen 24 12

Total of Nations: 59

I Claim protested by the United States.

Sources: U.S. Department of State (L/OES) files; Roach & Smith, at 103-4.
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TABLE Al-l 1

ILLEGAL SECURITY ZONES BEYOND THE TERRITORIAL SEA
(As of 1 November 1997)

[Absence of protest or assertion should not be inferred as acceptance
or regection by the United States of the security zone clams]

Nation Breadth
Bangladesh 18 nm
Burma 24 nm
Cambodia 24 nm
China 24 nm
Egypt 24 nm
Haiti 24 nm
India 24 nm
Iran 24 nm
Korea, North 50 nm
Nicaragua 25 nm
Pakistan 24 nm
Saudi  Arcbia 18 nm
Si Lanka 24 nm
Sudan 18 nm
Syria 41 nm
United Arab Emirates 24 nm
Venezuda 15 nm
Vietnam 24 nm
Y emen 24 nm

' Multiple protests.

Source: U.S. Depatment of State (L/OES) files.
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U.S. Protest

1982
1982

1992

1989

1994
1990

1997

1986
1989
1989

1989
1982"
1982

U.S. Assertion
of Right

1995"

1985’

1986"

1995
1990
1993
1986

1979*
1981"

1982"
1979



2.1 212

CHAPTER 2

International Status and Navigation of
Warships and Military Aircraft

2.1 STATUSOF WARSHIPS

2.1.1 Warship Defined. Internationa law defines a warship as a ship belonging to the armed
forces of a nation bearing the externd markings distinguishing the character and nationdity
of such ships, under the command of an officer duly commissoned by the government of
that nation and whose name appears in the appropriate service ligt of officers, and manned by
a crew which is under regular amed forces discipline. ! In the U.S. Navy, those ships
designated "USS" are “warships’ as defined by internationd law.? U.S. Coast Guard vessdls
desgnated “USCGC’ under the command of a commissoned officer are dso “warships’
under internationd law. *

2.1.2 International Status. A waship enjoys sovereign immunity from interference by the
authorities of nations other than the flag nation.* Police and port authorities may board a
warship only with the permisson of the commanding officer. A warship canot be required

I High Seas Convention, art. §(2); 1982 LOS Convention, art. 29; Hague Convention No, VII Relating to the
Conversion of Merchant Ships into War-ships, The Hague, 18 October 1907, 2 Am. J. Int'l L. (Supp.) 133, Schindler &
Toman 591, arts. 2-5; GP |, art. 43. The service list for U.S. naval officers is the Register of Commissioned and Warrant
Officers of the United States Navy and Naval Reserve on the active duty list (NAVPERS 15018); the comparable list for the
U.S. Coast Guard is COMDTINST M1427.1 (series), Subj: Register of Officers.

1 U.S. Navy Regulations, 1990, art. 0406; SECNAVINST 5030.1 (series), Subj: Classfication of Naval Ships and
Aircraft.

It should be noted that neither the High Seas Convention nor the LOS Convention requires that a ship be armed to be
regarded as a warship. Under the LOS Convention, however, a warship no longer need belong to the “naval” forces of a
nation, under the command of an officer whose name appears in the “Navy list” and manned by a crew who are under
regular “nava” discipline. The more genera reference is now made to “armed forces’ to accommodate the integration of
different branches of the armed forces in various countries, the operation of seagoing craft by some armies and air forces,
and the existence of a coast guard as a separate unit of the armed forces of some nations. Oxman, The Regime of Warships
Under the United Nations Convention on the Law of the Sea, 24 Va. J. Int’'| L. 813 (1984).

3 The U.S. Coast Guard is an armed force of the United States. 10 U.S.C. sec. 101 (1988), 14 U.S.C. sec. 1 (1988).
U.S. Coast Guard cutters are distinguished by display of the national ensign and the union jack. The Coast Guard ensign
and Coast Guard commission pennant are displayed whenever a USCG vessel takes active measures in connection with
boarding, examining, seizing, stopping, or heaving to a vessel for the purpose of enforcing the laws of the United States.
U.S. Coast Guard Regulations, 1985, secs. 10-2-1, 14-8-2 & 14-8-3; 14 U.S.C. secs. 2 & 638 (1988); 33 C.F.R. part 23
(digtinctive markings for USCG vessels and aircraft).

4 High Seas Convention, art. 8; 1982 LOS Convention, arts. 32, 58(2), 95 & 236. The rules gpplicable in armed

conflict are discussed in Part Il, particularly Chapters 7 and 8. The historic basis of this rule of internationa law is
evidenced in The Schooner Exchange v. McFaddon, 7 Cranch 116 (18 12).
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212 2121

to consent to an onboard search or inspection, nor may it be reguired to fly the flag of the
hogt natiion? Although warships are required to comply with coastd nation traffic contral,
sewage, hedth, and quarantine redrictions indituted in conformance with the 1982 LOS
Convention, a falure of compliance is subject only to diplomatic complaint or to coastd
naion orders to leave its taritorid sea immediately.” Moreover, warships ae immune from
arest and saizure, whether in national or internationd waters, are exempt from foreign taxes
and regulation, and exercise exclusve control over al passengers and crew with regard to
acts performed on board. 3

2.1.2.1 Nuclear Powered War ships. Nuclear powered warships and conventionaly powered
warships enjoy identica internationa legd datus.

5 U.S. Navy Regulations, 1990, art. 0828. CNO Washington DC message 0323302 MAR 88, NAVOP 024/88,
regarding foreign port visits, points out that the United States also will not respond to host nation requests for specific
information on individua crew members including crew lists and health records, and will not undertake other requested
actions upon which the Commanding Officer's certification is definitive. See also Annex A2-1 (p. 2-43) for a more recent
summary of U.S. sovereign immunity policy regarding U.S. warships, auxiliaries and military aircraft promulgated as
ALPACFLT message 016194, 0205252 Jun 94.

8 The U.S. Navy has provided, as a matter of policy and courtesy, for the display of a foreign flag or ensign during
certain ceremonies. See U.S. Navy Regulations, 1990, arts. 1276-78.

1 Territorial Sea Convention, art. 23; 1982 LOS Convention, art. 30; U.S. Navy Regulations, 1990, art. 0832, 0859, &
0860. Quarantine is discussed in paragraph 3.2.3 (p. 3-4). As stated in paragraph 2.3.2.1 (p. 2-7), force may also be used,
where necessary, to prevent passage which is not innocent.

§ Territorial Sea Convention, art. 22; High Seas Convention, art. 8(1); 1982 LOS Convention, arts. 32, 95 & 236.
While on board ship in foreign waters, the crew of a warship are immune from local jurisdiction. Their status ashore is the
subject of SECNAVINST 5820.4 (series), Subj: Status of Forces Policies, Procedure, and Information. Under status of
forces agreements, obligations exist to assist in the arrest of crew members and the delivery of them to foreign authorities.
See AFP 110-20, chap. 2; U.S. Navy Regulations, 1990, art. 0822; and JAG Manual, sec. 0609.

° Cf. 1982 LOS Convention, arts. 21(1), 22(2) and 23, and U.S-U.SSR. Uniform Interpretation of Rules of
International Law Governing Innocent Passage, Annex A2-2 (p. 2-47), para. 2. For further information and guidance see
OPNAVINST C3000.5 (series), Subj: Operation of Naval Nuclear Powered Ships (U). See aso Roach & Smith, at 160-I.

The Department of State has noted that:

[IIn recognition of the sovereign nature of warships, the United States permits their [nuclear powered
warships] entry into U.S. ports without special agreements or safety assessments. Entry of such ships is
predicated on the same basis as U.S. nuclear powered warships' entry into foreign ports, namely, the
provision of safety assurances on the operation of the ships, assumption of absolute liability for a nuclear
accident resulting from the operation of the warship’s reactor, and a demonstrated record of safe operation of
the ships involved. . . .

1979 Digest of U.S. Practice in International Law 1084 (1983). Exec. Order 11,918, | June 1976, 3 C.F.R. part 120
(1976). 42 U.S.C. sec. 2211n (1988), was issued pursuant to 42 U.S.C. sec. 2211 to provide prompt, adequate, and
effective compensation in the unlikely event of injury or damage resulting from a nuclear incident involving the nuclear
reactor of a US. warship. 1976 Digest of U.S. Practice in International Law 44142 (1977).

(continued.. .)
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2.1.2.2 2.1.2.2

2.1.2.2 Sunken Warships and Military Aircraft. Sunken warships and military aroraft
reman the propaty of the flag naion until titte is formdly rdinquished or abandoned,
whether the cause of the gnking was through acddent or enemy action (unless the warship or
arcreft was captured before it sank). As a mater of palicy, the U.S. Government does not
grant pamisson to sdvage unken U.S warships or militay arcraft that contan the remains
of decessad savice personnd or explodve maerid. Reguests from foreign countries to have
thar sunken warships or military araaft, locaed in U.S naiond waters, smilaly respected
by sdvors, are honored.

%...continued)

Although nuclear powered warships frequently pass through the Panama Canal, they have transitted the Suez Cana only
infrequently. The transit by USS ARKANSAS (CGN 41) on 3 November 1984 was the first (U.S. Nava Inst. Proc., May
1985, at 48); the transit by USS ENTERPRISE (CVN 65) from the Indian Ocean to the Mediterranean via the Suez Canal
on 28 April 1986 was the second (U.S. Nava Inst. Proc., May 1987, at 38). A request for ENTERPRISE to return to the
Pacific via the Suez Canal was denied by Egypt “because it is reviewing its new rules governing passage.” Washington Post,
4 July 1986, at A21. The Egyptian President noted in a newspaper interview that safety of the waterway and residents on
both banks had to be considered, along with a possible surcharge for the passage of nuclear ships, as well as a guarantee for
compensation in case of nuclear accidents. USS EISENHOWER (CVN-69) on 7 August 1990 and USS THEODORE
ROOSEVELT (CVN-71) on 14 January 1991 transited the Suez Canal into the Red Sea in response to Irag's attack on
Kuwait on 2 August 1990. See paragraph 2.3.3.1, note 36 (p. 2-14) for a discussion of canals.

With regard to nuclear armed warships and aircraft, U.S. policy is to neither confirm nor deny the presence of nuclear
weapons on board specific U.S. ships and aircraft. The firmness of the U.S. policy is illustrated by the U.S reaction to the
February 1985 decision of the Government of New Zealand to deny permission for USS BUCHANAN (DDG 14) to enter
Auckland Harbor since the U.S. would not confirm the absence of nuclear weapons in BUCHANAN. The U.S. suspended
al military cooperation with New Zeadand, including the ANZUS agreement, training, foreign military sales, and
intelligence exchange. Dep't St. Bull., Sep. 1986, at 87; Note, The Incompatibility of ANZUS and a Nuclear-Free New
Zealand, 26 Va J. Int'| L. 455 (1986); Woodlife, Port Visits by Nuclear Armed Naval Vessels: Recent State Practice, 35
Int'l & Comp. L.Q. 730 (1986); Recent Developments, International Agreements: United States Suspension of Security
Obligations Toward New Zealand, 28 Harv. Int'l L.J. 139 (1987); Chinkin, Suspension of Treaty Relationship: The ANZUS
Alliance, 7 UCLA Pac. Bas. L.J. 114 (1990). Cf. Flacco, Whether to Confirm or Deny?, U.S. Nava Inst. Proc., Jan.
1990, at 52. See also, Thies & Harris, An Alliance Unravels: The United States and Anzus, Nav. War Coll. Rev., (Spring
1993), at 98. On 27 September 1991, President Bush ordered the removal of al tactica nuclear weapons from al U.S.
surface ships, tactical submarines and land-based naval aircraft bases, reserving the right to return them during a crisis. The
President also ordered the elimination of ground-launched tactical nuclear weapons, stood down strategic bombers from dert
and stood down all ICBM’s scheduled for deactivation under START. See N.Y. Times, 28 Sept. 1991, at Al; id. 29 Sept.
1991, sec. 1, at 1 & 10; Dep't State Dispatch, 30 Sep. 1991, at 715.

9 Whiteman 221 & 434; Deputy Legal Adviser, U.S. Dep't of State letter to Deputy General Counsel, Maritime
Administration, 30 December 1980, reprinted in 1980 Digest of U.S. Practice in International Law 999-1006; Roach,
France Concedes United States Has Title to CSS ALABAMA, 85 Am. J. Int'l L. 381 (1991); 29 Jap. Ann. Int'l L. 114-15,
185-87 (1986); 30 id. 182-83 (1987). Under analogous reasoning, on 12 November 1976 Japan returned a MiG-25 Foxbat
flown by LT Victor I. Belenko from Chuguyevka, U.S.S.R., to Hakodate Airport, Hokkaido, Japan on 4 September 1976,
abeit the Foxbat was returned disassembled. Barron, MiG Pilot: The Final Escape of LT. Belenko 129, 180 (1980); 28 Jap.
Ann. Int'l L. 142-43, 146-47 (1985). See paragraph 3.9 (p. 3-14) regarding attempts by other nations to recover U.S.
government property at sea, and paragraph 4.3.2 (p. 4-10) regarding the right of self-defense.

The procedures for abandonment of sunken U.S. warships and aircraft located outside the territory of the United States are
set forth in 40 U.S.C. sec. 512 (1987 Supp. V), and its implementing regulation, 41 CFR sec. 10145.9 (1989). Hatteras,
Inc. v. The U.S.S. Hatteras, her engines, etc., in rem, and the United Statess OF America, in personam, 1984 AMC 1094
(S.D. Tex. 1981) (failure to follow disposal procedures renders null purported abandonment by the Secretary of the Navy),
aff’d w/o opinion 698 F.2d 1215 (5th Cir.), cert. denied 464 U.S. 815 (1983). Government and military vessels are exempt
(continued.. .)
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2.1.3 Auxiliaries. Auxiliaries are vesds, other then warships that ae owned by or under
the exdudve control of the amed forces. Because they are Sate owned or operated and used
for the time beng only on govenment noncommerdd savice axiliaies enjoy Soverdgn
immunity. This means tha, like warships they ae immune from arest and search, whether
in naiond or intendiond waes Like waships they ae exempt from foragn taxes ad
reguldion, and exerdise exdusve control over dl passengers and crew with respect to acts
performed on board. !

U.S. auxiliaries include all vessels which comprise the Military Sealift Command
(MSC) Force The MSC Force indudes (1) United States Nava Ships (USNS) (i.e, U.S
ovned vesds or those under bareboat chater, and assgned to MSC); (2) the Nationd
Defense Resave Hest (NDRF) and the Reedy Resave Force (RRF) (when adtivated and
assgned to MSC); (3) privaidy owned vessds under time chater assgned to the Afloa
Prepogtioned Force (APF); and (4) those vessds chatered by MSC for a period of time or
for a gedfic voyage or voyages. 2 The United States claims full rights of sovereign
immunity for dl USNS, APF, NRDF and RRF vesds As a mater of palicy, however, the

*“(...continued)

from the International Convention for the Unification of Certain Rules Relating to Salvege of Vessels at Sea, 23 September
1910, 37 Stat. 1658, T.I.A.S 576, art. 14; the 1989 International Convention on Salvage, art. 4; and 46 U.S.C. sec. 731

(1982). 46 U.S.C. App. sec. 316(d) (1988) forbids foreign vessels from engaging in salvaging operations within the
territorial or inland waters of the United States, except pursuant to treaty or 46 U.S.C. App. sec. 725. However, the United

States is subject to claims for salvage outside U.S. territorial waters. Vernicos Shipping Co. v. United States, 223 F. Supp.

116 (SD.N.Y. 1963). aff’d, 349 F.2d 465 (2d Cir. 1965) (tugs prevented USS ALTAIR and USS MERCHANT from
sinking in Piraeus harbor, Greece); B.V. Bureau Wijsmuller v. United States, 487 F. Supp. 156 (S.D.N.Y. 1979), aff'd 633
F.2d 202 (2d Cir. 1980); 8 J. Mar. L. & Corn. 433 (1977) (tugs pulled USS JULIUS A. FURER from a sandbar off the

Dutch coast). The Abandoned Shipwreck Act of 1987, 43 U.S.C. sec. 2101 et seq. (1988), is not applicable to sunken
warships which have not been affirmatively abandoned. H. Rep. 100-514(I), a 3, 4 U.S.C.C.A.A.N. 367-68 (1988);

H. Rep. 100-514(I), at 5, 4 U.S.C.C A.AN. 374 & 381.

Control over shipwrecks and sunken aircraft is distinguished from control over the environs surrounding a wreck. When a
sovereign immune vessel or aircraft lies within what is or becomes the territorial sea or internal waters of a foreign nation,
the flag State retains control over the disposition of the vessel or aircraft, while the coastal nation controls access to its situs.
As a practical matter, such situations may be the subject of cooperative arrangements for the preservation or exploration of
the site. See, for example, the U.S.-French agreement concerning the CSS ALABAMA, 3 Oct. 1989, 85 Am. J. Int'l L.
381 (1991).

See also Roach, Sunken Warships and Military Aircraft, 20 Marine Policy 351 (1996).

" Territorial Seas Convention, art. 22; High Seas Convention, art. 9; 1982 LOS Convention, arts. 32, 96 & 236. The
right of self-defense, explained in paragraph 4.3.2 (p. 4-10), applies to auxiliaries as well as to warships. Auxiliaries used
on commercial service do not enjoy sovereign immunity. See Territorid Sea Convention, arts. 21-22; High Sess

Convention, art. 9; 1982 LOS Convention, arts. 27-28, 32 & 236.

2. Commander Military Sealift Command Force Inventory, MSC Rep. 31104, Pub. 8 (8 Aug. 1988); Whitehurst, The
U.S. Merchant Marine 113-27 (1983) (describing U.S. government-owned shipping).
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U.S. clams only freedom from arest and taxation for those MSC Force time and voyage
chaters not included in the APF.?

U.S. Navy and U.S. Coast Guard vessals which, except for the lack of a commissoned
officer as commanding officer would be warships, dso are auxiliaries.

22 STATUSOF MILITARY AIRCRAFT

2.2.1 Military Aircraft Defined. Intenationd law defines military aircraft to include al
arcraft operated by commissoned units of the armed forces of a nation bearing the military

1985 SECSTATE Washington DC message 317062, subj: status of MSC vessels. The United States also claims
sovereign immunity for the ships belonging to the National Oceanic and Atmospheric Administration (NOAA) of the
Department of Commerce. See Leonard, NOAA and the Coast Guard Ark, U.S. Naval Inst. Proceedings, Dec. 1990, at 81.

Merchant Ships. In international law, a merchant ship is any vessel, including a fishing vessel, that is not entitled to sover-
eign immunity, i.e., a vessel, whether privately or publicly owned or controlled, which is not a warship and which is
engaged in ordinary commercia activities. For an excellent discussion on the distinction between commercial and non-com-
mercid service, see Knight & Chiu, The International Law of the Sea: Cases, Documents, and Readings at 364-69 (1991).

In International Wafers (i.e. beyond the territorial sea). Merchant ships, save in exceptional cases expressly provided
for in international treaties, are subject to the flag nation’s exclusive jurisdiction in international waters. High Seas Conven-
tion, art. 6(1); 1982 LOS Convention, art. 92(1). Unless pursuant to hot pursuit (see paragraph 3.11.2.2.1 (p. 3-21)), mer-
chant vessels in international waters may not be boarded by foreign warship personnel without the master’s or flag nation
consent, unless there is reasonable ground for suspecting that the ship is engaged in piracy, unauthorized broadcasting, or
the slave trade, that the ship is without nationality, or that, though flying a foreign flag or refusing to show its flag, the ship
is, in reality, of the same nationality as the warship, High Seas Convention, art. 22; 1982 LOS Convention, art. 110. War-
ship’s right of approach and visit is discussed in paragraph 3.4 (p. 3-8). The belligerent right of visit and search is dis-
cussed in paragraph 7.6 (p. 7-23). On flags of convenience, see 1982 LOS Convention, art. 91, and Mertus, The Nationality
of Ships and International Responsibility: The Reflagging of the Kuwaiti Oil Tankers, 17 Den. J. Int'l L. & Pol'y 207
(1988).

The coastal nation may, in the exercise of its economic resource rights in the EEZ, take such measures, including
boarding, inspection, arrest, and judicial proceedings against foreign flag merchant vessels as are necessary to ensure com-
pliance with coastal nation rules and regulations adopted in conformity with the Convention- 1982 LOS Convention, art. 73.
Compare id., art. 220.

In the Territorial Sea Foreign merchant vessels exercising the right of innocent passage through the territorial sea
have the duty to comply with coastal nation rules and regulations, as discussed in paragraph 2.3.2.2 (p. 2-9). On board the
transiting vessel, the coastal nation may exercise its criminal jurisdiction, if a crime is committed on board the ship during
its passage and:

a. the consequences of the crime extend to the coastal nation;

b. the crime is a kind which disturbs the peace of the coastal nation or the good order of the territorial sea;

c. assistance of local authorities has been requested by the flag nation or the master of the ship transiting the
territorial sea; or

d. such measures are necessary for the suppression of illicit drug trafficking.

The above circumstances do not affect the broader right of the coastal nation to take any steps authorized by its laws for the
purpose of an arrest or investigation on board a foreign merchant ship passing through the territorial sea after leaving that
coastal nation’s internal waters. Territorial Sea Convention, art. 19; 1982 LOS Convention, art. 27. See Nordquist, Val. |1,
at 237-43.
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makings of tha nation, commanded by a member of the amed forces and manned by a
crew subject to regula amed forces discipline

2.2.2 International Status. Militay aradt ae “dae aradt” within the meaning of the
Convertion on Intenationd  Civil Aviation of 1944 (the “Chicago Corvertion”), and, like
wadhips enjoy ovedgn immunity from foragn seerch and ingpection. Subject to the right
of trangt passage, archipdagic sea lanes passage, and entry in didress (see paragraph 2.5.1),
dae arcdt may not enter naiond arspace (see paagrgph 1.8) or land in the soverdgn
teritory of another nation without its authorization."” Fordgn offidds may not boad the
araat without the consat of the arcaat commande. Should the ararat commender fal to
catify compliance with locd cudoms, immigraion or gquarattine requirements the araeft
may be directed to leave the taritory and ndiond airspace of that nation immediady .'¢

2.2.3 Military Contract Aircraft. Civilian owned and operated araaft, the full capadity of
which has been contracted by the Air Moahbility Commaend (AMC) and used in the military
savice of the United Sates, qudify as “dae aradt’ if they are 0 desgnated by the United
Saes In those dreumdances they too enjoy soverdgn immunity from foragn search and
ingoection. " As a matter of palicy, however, the United Sates normdly does not desgnate
AMC-chater as date arcreft.

23 NAVIGATION IN AND OVERFLIGHT OF NATIONAL WATERS

2.3.1 Internal Waters.'®* As discussed in the preceding chepter, coagtd nations exerdise the
same juridiction and control over ther internd waters and superjecent argpace as they do
over ther land teritory. Because mogt ports and harbors are located landward of the basdine
of the teritorid s etaing a pot ordinaily involves navigdion in intend waters
Because entaing internd waters is legdly equivdet to enteing the land teritory of ancther
naion, that nation's permisson is regquired. To fadlitate intendiond maitime commerce,

W AFP 1 10-31 para. 24b, at 2-4 to 2-5. Commissioned units of U.S. military aircraft are caled squadrons and are
established pursuant to the authority of the chief of service concerned. Ail aircraft, like ships, assume the nationality of the
nation in which they are registered, and are marked with symbols or designations of their nationality. The markings of
military aircraft should differ from those of other state aircraft and of civil aircraft. AFP 110-31, para. 2-4d.

15 “State aircraft” include aircraft used in “military,” “customs’ and “police” service. Chicago Convention, art. 3(b).
Transit passage through international straits and archipelagic sea lanes passage are discussed in paragraphs 2.3.3 (p.2-12)
and 2.3.4.1 (p. 2-17) respectively. See also paragraph 2.3.2.5 (p. 2-12) regarding the right of assistance entry.

16 AFP 110-31, paras. 2-2a & 2-5a, at 2-3 & 2-5. CNO Washington DC message 0323302 MAR 88, NAVOP 024/88,
reinforced the U.S. position that detailed lists of personnel embarked in military aircraft visiting foreign airfields may not be
released to foreign governments. See aso Annex A2-1 (p. 2-43). See paragraph 2.3.1 (p. 2-6) regarding entry in distress.
Quarantine is discussed in paragraph 3.2.3 (p. 3-4). Self-defense is discussed in paragraph 4.3.2 (p. 4-10).

1" Taylor ,Fed. B.J., Winter 1968, at 48. The Civil Reserve Air Fleet is distinguished from military contract aircraft and
discussed in Bristol, CRAF: Hawks in Doves Clothing? 20 A.F.L. Rev. 48 (1978).

'® Territoriad Sea Convention, art. 5, 1982 LOS Convention, art. 8.
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many ndions grant fordgn mechat vesds danding permisson to enter intend waters in
the absence of natice to the contrary. Warships and auxiliaries and dl araaft, on the other
hand, require spedfic and advance etry pamisson, unless other bilaed or multilaterd
arangements have been conduded. ¥

Exceptions to the rule of non-entry into inter-ml waters without coastal nation
permisson, whether spedific or implied, arise when rendered necessary by force majeure or
by disress, 2 or when draght basdines are edablished tha have the dfet of endosing, as
internd waters, aress of the sea previoudy regarded as taritorid sees or high seas.?! In the
latter event, interndtiond law provides that the right of innocet passage (See paragraph
232 1)2 o tha of trandt passage in an internaiond strait® (see paragraph 2.3.3.1) may
be exerdsed by dl naions in those waters.

232 Teritorial Seas*

2.3.2.1 Innocent Passage. Intanaiond law provides that ships (but not arcreft) of dl
naions enjoy the rignt of innocent passsge for the purpose of continuous and expeditious
traverang of the teritorid sea or for procesding to or from internd waters. Innocent passage
indudes dopping and anchoring, but only insofar as inddentd to ordinary navigetion, or as
rendered necessary by force majeure or by disress .* Passage is innocent so long as it is not
prgudicid to the peace, good order, or security of the coedd nation.2¢ Militay adtivities

19 For further information and guidance, see OPNAVINST 3128.3 (series), Subj: Visits by U.S. Navy Ships to Foreign
Countries, and OPNAVINST 312810 (s=ries), Subj: Clearance Procedures for Vists to United States Ports by Foreign
Navd Vesds.

® Force majeure includes a ship forced into internd waters by distress or bad wesather. The distress must be caused by
an uncontrollable event which crestes an overwhelming or grave necessity to enter port or risk loss of the vessdl or her
cargo. See paragraph 3.2, note 1 (p. 3). See also, The New York, 3 Wheat. 59 (16 US. 59) (1818); see also O Conndll
853-58; Restatement (Third) sec. 48. See paragraph 3.2.2 (p. 3-3) regarding safe harbor, and paragraph 4.4 (p. 4-15)
regarding interception of intruding aircraft.

2 1982 LOS Convertion, art. 8(2).

2d,

3 1982 LOS Convention, art. 35(a).

% Navigation by foreign vessdls in the territorid sea is regulated by the regimes of innocent passage, assistance entry,
trangt passage and archipdagic sea lanes passage which are discussed in paragraphs 2321 (p. 2-7), 2325 (p. 2-12),
2331 (p. 2-12), and 234.1 (p. 2-17), respectively.

» Tearitorid Sea Convention, art. 14(2), (3) & (6); 1982 LOS Convention, art. 18. Stopping or anchoring is aso
permitted to assist those in danger or distress.

% What condtitutes prgjudice under art. 14(4) of the Territorid Sea Convention wes |eft undefined. The 1982 LOS
Convention endeavors to iminate the subjective interpretaive difficulties that have arisen concerning the innocent passage
regime of the Territorid Sea Convention.
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congdered to be prejudicial to the peace, good order, and security of the coasta nation, and
therefore inconggtent with innocent passage, ae

1. Any threst or use of force agangt the sovereignty, teritoria integrity, or politica
independence of the coastd nation

2. Any exercise or practice with wegpons of any kind

3. The launching, landing, or taking on board of any arcraft or of any military device
4. Intelligence collection activities detrimentd to the security of that coastad nation

5. The carying out of research or survey activities

6. Any act amed a interfering with any sysem of communication of the coastd nation

7. Any act of propaganda amed at affecting the defense or security of the coastd
nation

8. The loading or unloading of any commodity, currency or person contrary to the
cusoms, fisca, immigration or sanitary laws and regulations of the coadta nation

9. Any act of willful and serious pollution contrary to the 1982 LOS Convention
10. Any fishing activities

11. Any other activity not having a direct bearing on passage.?’

77 1982 LOS Convention, art. 19. This is an “exhaustive list of activities that would render passage not innocent.” Joint
Interpretation of the Rules of International Law Governing Innocent Passage, attached to the Joint Statement by the United
States of America and the Union of Soviet Socialist Republics, Jackson Hole, Wyoming, 23 September 1989, Dep't St.
Bull., Nov. 1989, at 25, 28 Int'l Leg. Mat’ls 1445 (1989). 84 Am. J. Int'l L. 239 (1990), Annex A2-2, para. 3 (p. 247).
On the other hand, 1 O’Connell 270 suggests the list may not be complete since the list does not say “only” the listed
actions are prejudicial. The Territorial Sea Convention contains no comparable listing. See Stevenson & Oxman, The Third
United Nations Conference on the Law of the Sea: the 1975 Geneva Session, 69 Am. J. Int'l L. 763, 77 1-72 (1975);
Froman, Uncharted Waters: Non-innocent Passage of Warships in the Territorial Sea, 21 San Diego L. Rev. 625, 659
(1984); Grammig, The Yoron Jima Submarine Incident of August 1980: A Soviet Violation of the Law of the Sea, 22 Harv.
Int'l L.J. 331, 340 (1981). See also Nordquist, Vol. II, at 164-178.

Since these activities must occur “in the territorial sea’” (LOS Convention, art. 19(2)), any determination of noninnocence
passage by a transiting ship must be made on the basis of acts committed while in the territorial sea. Thus cargo, destina
tion, or purpose of the voyage can not be used as a criterion in determining that passage is not innocent. Professor H.B.
Robertson testimony, House Merchant Marine & Fisheries Comm., 97th Cong., hearing on the status of the law of the sea
treaty negotiations, 27 July 1982, Ser. 97-29, at 413-14. Accord Oxman, paragraph 2.1 .1, note 2 (p. 2-1), at 853 (posses-
sion of passive characteristics, such as the innate combat capabilities of a warship, do not constitute “activity” within the
meaning of this enumerated list).

(continued.. )
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Foreign ships, including warships, exercisng the right of innocent passage are required to
comply with the laws and regulations enacted by the coastd nation in conformity with established
principles of internationa law and, in particular, with such laws and regulations relating to the
safety of navigetion. 28 Innocent passage does no? include a right of overflight.

The coastd nation may take afirmative adtions in its taritorid sea to prevet passage
that is not innocent, induding, where necessary, the use of force If a fordgn ship entars the
teritorid sea and engages in nonHinnocant activities, the gopropriate remedy, conggent with
cutomary intenaiond law, is fird to inform the vessd of the ressons why the coadd nation
guestions the innocence of the passage, and to provide the vessd a ressonable opportunity to
daify its intentions or to correct its conduct in a reasonably short period of time.”

2.3.2.2 Permitted Restrictions. For purposes such as resource conservation, environmenta
protection, and navigaiond sfely, a coadd ndion may edabdlih certan redrictions upon
the right of innocent passage of fordgn vessds Such redrictions upon the right of innocent
passage through the territorid sea are not prohibited by internationa law, provided that they
are ressonddle and necessxy; do not have the practicd effect of denying or imparing the
right of innocent passsge and do nat discriminate in form or in fact agang the dhips of any
naion or those carying cagoes to, from, or on behdf of awy naion. The coadd naion
may, where navigationd safety dictates, require foreign ships exercisng the right of innocent
passage to utilize designated sea lanes and traffic separation schemes.

77(...continued)
The 1983 Soviet “Rules for Navigation and Sojourn of Foreign Warships in the Territorial Waters and Internal Waters and
Ports of the USSR,” translation in 24 Int'l Leg. Mat'ls 1717 (1985), were not entirely consistent with the relevant
provisions of the 1982 LOS Convention. Butler, Innocent Passage and the 1982 Convention: The Influence of Soviet Law
and Policy, 81 Am. J. Int'l L. 331 (1987). In particular, the Soviet claim to limit the innocent passage of warships to five
“routes ordinarily used for international navigation” was inconsistent with the Convention’s terms and negotiating history,
and prior Soviet support therefor. Neubauer, The Right of Innocent Passage for Warships in the Territorial Seac A Response
to the Soviet Union, Nav. War Coll. Rev., Spring 1988, at 49; Franckx, Further Steps in the Clarification of the Soviet
Position on the Innocent Passage of Foreign Warships through its Territorial Waters, 19 Ga. J. Int'l & Comp. L. 535
(1990). That portion of the 1983 Rules was amended effective 23 September 1989 to conform to the Uniform Interpretation,

Annex A2-2 (p. 2-47). See paragraph 2.6, note 105 (p. 2-32) regarding U.S. challenges to this and other excessive maritime
clams.

Since coastal nations are competent to regulate fishing in their territorial sea, passage of foreign fishing vessels engaged in

activities that are in violation of those laws or regulations is not innocent. Territorial Sea Convention, art. 14(5); 1982 LOS
Convention, art. 2 1 (1)(e).

B Territorial Sea Convention, arts. 16( 1) & 17; 1982 LOS Convention, art. 21(1) & 2 1(4).

¥ This concept of customary international law was incorporated into the U.S.-U.S.S.R. Uniform Interpretation of the
Rules of International Law Governing Innocent Passage. See Annex A2-2, para. 4 (p. 2-47). See also Kinley, The Law of
Self-Defense, Contemporary Naval Operations, and the United Nations Convention on the Law of the Sea, 19 L. Sea Inst.
Proc. 10, 12-15 (1987) discussing coastal nation enforcement options in light of the U.N. Charter and the law of the sea,
particularly articles 25, 27, 28 and 30 of the 1982 LOS Convention.

%1982 LOS Convention, att. 21. Tankers, nuclear powered vessels, and ships carrying dangerous or noxious substances
may be required, for safety reasons, to utilize designated sea lanes. 1982 LOS Convention, art. 22(2). These controls may
be exercised at any time.

(continued.. .)
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2.3.2.3 Temporary Suspension of Innocent Passage. A coastd nation may suspend
innocent passage temporarily in soecified areas of its teritorid sea when it is essentid for
the protection of its security. Such a suspenson must be preceded by a published notice to
the internationd community and may not discriminate in form or in fact among foreign
ships.™!

3(...continued)

Art. 21 of the 1982 LOS Convention empowers a coastal nation to adopt, with due publicity, laws and regulations relating
to innocent passage through the territorid sea in respect of al or any of the following eight subject areas (which do not
include security, but see art. 25(3) re temporary closure of the territorial sea for security purposes):

1. The safety of navigation and the regulation of marine traffic (including traffic separation schemes).

2. The protection of navigational aids and facilities and other facilities or installations.

3. The protection of cables and pipelines.

4. The conservation of living resources of the sea

5. The prevention of infringement of the fisheries regulations of the coastd nation.

6. The preservetion of the environment of the coastal nation and the prevention, reduction and control of pollution
thereof.

7. Marine scientific research and hydrographic surveys.
8. The prevention of infringement of the customs, fiscal, immigration or sanitary regulations of the coastal nation.
This lig is exhaudtive and inclusive.

The coastal nation is required to give appropriate publicity to any dangers to navigation of which it has knowledge within its
territorial sea. Territorial Sea Convention, art. 15; 1982 LOS Convention, art. 24. The U.S. Inland Rules are discussed in
paragraph 2.7.2.1 (p. 2-35).

31 Territorial Sea Convention, art. 16(3); 1982 LOS Convention, art. 25(3). Authorization to suspend innocent passage
in the U.S. territorial sea during a national emergency is given to the President in 50 U.S.C. sec. 191 (1988). See dso 33

C.F.R. part 127. “Security” includes suspending innocent passage for weapons testing and exercises.
For instances in which innocent passage has been suspended, see 4 Whiteman 379-86.

The Conventions do not define how large an area of territorid sea may be temporarily closed off. The 1982 LOS
Convention does clearly limit the maximum breadth of the territorid sea to 12 nautical miles, and thus any nation claiming
to close areas beyond 12 NM during such a suspension would be in violation of internationa law. The Conventions do not
explain what is meant by “protection of its security” beyond the example of “wegpons exercises’ added in the 1982 LOS
Convention. Further, how long “temporarily” may be is not defined, but it clearly may not be factualy permanent.
Alexander, 39-40; McDougal & Burke 592-93. The prohibition against “discrimination in form or fact among foreign ships’
clearly refers to discrimination among flag nations, and, in the view of the United States, includes direct and indirect dis-
crimination on the basis of cargo, port of origin or destination, or means of propulsion. This position is strengthened by the
provisions of the LOS Convention explicitly dealing with nuclear powered and nuclear capable ships (arts. 22(2) & 23).

See the last subparagraph of paragraph 2.3.3.1 (p. 2-16) regarding the regime of nonsuspendable innocent passage in inter-
national raits.
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2.3.2.4 Warships and Innocent Passage. All warships, induding submarines, enjoy the
right of innocent passage on an unimpeded and unannounced basis.> Submarines, however,
are required to navigate on the surface and to show their flag when passng through foreign
territoriad seas. 3 If a warship does not comply with coastal nation regulations that conform
to established principles of international law and disregards a request for compliance which is
meade to it, the coastd nation may require the warship immediately to leave the territoria sea
in which case the warship shal do so immediately .3

2 Territorial Sea Convention, art. 14(1); 1982 LOS Convention, art. 17. Some nations view the mere passage of foreign
warships through their territorial sea per se prejudicial (e.g., because of the military character of the vessal, the flag it is
flying, its nuclear propulsion or weapons, or its destination), and insist on prior notice and/or authorization before foreign
warships transit their territorial sea. See the list of such nations at Table A2-1 (p. 2-83). The United States’ position,
consistent with the travaux preparatoires of the Territorial Sea Convention and the 1982 LOS Convention, is that warships
possess the same right of innocent surface passage as any other vessel in the territorial sea, and that right cannot be
conditioned on prior coastal nation notice or authorization for passage. Oxman, paragraph 2.1, note 2 (p. 2-1), a 854;
Froman, paragraph 2.3.2.1, note 27 (p. 2-8), a 625; Harlow, Legal Aspects of Claims to Jurisdiction in Coastal Waters,
JAG J, Dec. 1969-Jan. 1970, at 86; Walker, What is Innocent Passage?, Nav. War Coll. Rev., Jan. 1969, at 53 & 63,
reprinted in 1 Lillich & Moore, at 365 & 375. The Soviet Union (now Russia) has accepted the United States' position. See
para. 2 of the Uniform Interpretation of the Rules of International Law Governing Innocent Passage, Annex A2-2 (p. 2-47),
and Franckx, Innocent Passage of Warships. Recent Developments in US-Soviet Relations, Marine Policy, Nov. 1990, at
484-90. For the earlier Soviet views, see Franckx, The U.S.S.R. Position on the Innocent Passage of Warships Through
Foreign Territorial Waters, 18 J. Mar. L. & Corn. 33 (1987), and Butler, Innocent Passage and the 1982 Convention: The
Influence of Soviet Law and Palicy, 81 Am. J. Int’l L. 33 1 (1987). Attempts to require prior authorization or notification of
vessels in innocent passage during the Third LOS Conference were focused on warships. All attempts were defeated: 3d
session, Geneva 1975; 4th session, New York 1976, 9th session, New York 1980; 10th session 1981; 11th session, New
York 1982; and 1 Ith resumed session, Montego Bay 1982. The United States' views on innocent passage in the territorial
sea were set forth in its 8 March 1983 statement in right of reply, 17 LOS Documents 243-44, Annex Al-l (p. I-25).

B Territorial Sea Convention, art. 14(6); 1982 LOS Convention, art. 20. Unless the coastal nation has consented to
submerged passage, which none has done publicly to date (January 1997). For discussions of the incident in which the
Soviet Whiskey-class submarine U-137 grounded outside the Swedish naval base of Karlskrona, after having entered
Swedish territorial and internal waters submerged without Swedish permission, see Sweden and the Soviet Submarine--A
Diary of Events, 112 Army Q. & Def. J. 6 (1982); Leitenberg, Soviet Submarine Operations in Swedish Waters 1980-1986
(1987); Bildt, Sweden and the Soviet Submarines, Survival, Summer 1983, a 168; Lofgren, Soviet Submarines Against
Sweden, Strategic Review, Winter 1984, at 36; Delupis, Foreign Warships and Immunity for Espionage, 78 Am. J. Int’l L.
53 (1984); Amundsen, Soviet Submarines in Scandinavian Waters, The Washington Quarterly, Summer 1985, at 111.

% Territorial Sea Convention art. 23; 1982 LOS Convention, art. 30. A warship required to leave for such conduct
shall comply with the request to ‘leave the territorial sea immediately. Uniform Interpretation of the Rules of International
Law Governing Innocent Passage, para. 7, Annex A2-2 (p. 2-47).

Under art. 23 of the 1982 LOS Convention, foreign nuclear-powered ships, and ships carrying nuclear or other inherently
dangerous or noxious substances, exercising the right of innocent passage must “carry documents and observe special
precautionary measures established for such ships by international agreements,” such as chap. VIII of the 1974 International
Convention for the Safety of Life at Sea (SOLAS), 32 U.ST. 275-77, 287-91, T.I.A.S. 9700 (nuclear passenger ship and
nuclear cargo ship safety certificates). These provisions of the 1974 SOLAS are specifically not applicable to warships.

2-11



2325 2331

2.3.2.5 Assistance Entry. All ship and arcraft commanders have an obligation to assst
those in danger of being log a sea See paragreph 3.2.1. This long-recognized duty of
mariners permits assistance entry into the territorial sea by ships or, under certain
crcumdances, arcraft without permisson of the coastd naion to engage in bona fide efforts
to render emergency assistance to those in danger or distress a sea This right gpplies only
when the location of the danger or distress is reasonably well known. It does not extend to

entering the territorid sea or superjacent argpace to conduct a search, which requires the
consent of the coasta nation.

2.3.3 International Straits

2.3.3.1 International Straits Overlapped by Territorial Seas. Straits used for internationd
navigation through the territorid sea between one pat of the high sess or an exclusve
economic zone and another part of the high seas or an exclusve economic zone are subject to
the legd regime of transit passage.*® Trandt passage exiss throughout the entire strait and

¥ Art. 0925 U.S. Navy Regulations, 1990; COMDTINST 16100.3, Subj: Search and Rescue in Foreign Territory and
Territoria Seas,'3 December 1987; National Search and Rescue Manual, vol. I, COMDTINST MI16120.5A, para. 1222
(1991). The U.S. Department of State is of the view that the right of assistance entry for aircraft is not as fully developed as
that for vessels. The efforts to render emergency assistance must be undertaken in good faith and not as a subterfuge. See
Statement of Policy by The Department of State, the Department of Defense, and the United States Coast Guard Concerning
Exercise of the Right of Assistance Entry, Annex A2-3 (p. 2-48). That Statement of Policy, extended to include assistance
entry into archipelagic waters, is implemented within the Department of Defense by CJCSI 2410.01A, Subj: Guidance for
the Exercise of Right of Assistance Entry, of 23 April 1997. Annex A2-4 (p. 2-50).

¥ Under the 1958 Territorial Sea Convention, international straits overlapped by territorial seas were subject to a regime
providing only nonsuspendable innocent surface passage. Territorial Sea Convention, arts. 14 & 16(4). Part 111 of the 1982
LOS Convention establishes the regime of transit passage for international straits overlapped by territorial seas. Transit
passage also applies in those straits where the high seas or exclusive economic zone corridor is not suitable for international
navigation. See 1982 LOS Convention, arts. 36 & 37. See also Nordquist, Vol. Il a 279-396.

The United States' view regarding the status of the transit passage regime as existing law is reflected in its 3 March 1983
Statement in Right of Reply, Annex Al-l (p. 1-25), and Presidential Proclamation 5928, Annex Al-6 (p. 1-64). The right of
transit passage was fully recognized in art. 4 of the Treaty of Delimitation between Venezuela and the Netherlands, 21
March 1978, an English trandation of which is set out in Annex 2 to U.S. Dep't of State, Limits in the Seas No. 105,
Maritime Delimitations, and in Art. VI of the Agreement on the Delimitation of Maritime and Submarine Areas between
Venezuela and Trinidad and Tobago, 18 April 1990, reprinted in U.N. LOS Bull., No. 19, Oct. 1991, at 24. Although the
term “transit passage” was not used in the statement in connection with extension of Great Britain's territorial seato 12 NM
(apparently to preclude any implication of incorporation by reference of the entire straits regime, 37 Int’'l & Comp. L.Q.
415 (1988)), the “transit passage” regime was used in a Declaration issued by France and Great Britain setting out the
governing regime of navigation in the Dover Straits in conjunction with signature on 2 November 1988 of an Agreement
establishing a territorial sea boundary in the Straits of Dover. U.K. White Paper, France No. 1, Cm. 557 (1989); FCO
Press Release No. 100, 2 Nov. 1988.

Straits used for international navigation: In the opinion of the International Court of Justice in the Corfu Channel Case,
1949 1.CJ. 4, reprinted in U.S. Naval War College, International Law Documents 1948-1949, “Blue Book” series, 1950, v.
46, at 108 (1950), the decisive criterion in identifying international straits was not the volume of traffic flowing through the
strait or its relative importance to international navigation, but rather its geographic situation connecting, for example, the
two parts of the high seas, and the fact of its being “used for international navigation.” Id. at 142. This geographical ap-
proach is reflected in both the Territorial Sea Convention (art. 16(4)) and the 1982 LOS Convention (arts. 34(1(), 36 ng 45).)
continued.. .
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%(...continued)
The geographical definition appears to contemplate a natural and not an artificially constructed canal, such as the Suez
Cand. Efforts to define “used for international navigation” with greater specificity have failed. Alexander, 153-54. The
United States holds that all straits susceptible of use for international navigation are included within that definition. Gruna-
walt, United States Policy on International Straits, 18 Ocean Dev. & Int’'| L.J. 445, 456 (1987).

Part 111 of the 1982 LOS Convention addresses five different kinds of straits used for international navigation, each with a
digtinct lega regime:

1. Straits connecting one part of the high seas/EEZ and another part of the high seas/EEZ (art. 37, governed by
transit passage, see paragraph 2.3.3.1 (p. 2-12)).

2. Straits connecting a part of the high seas/EEZ and the territorial sea of a foreign nation (art. 45(1)(a), regulated
by nonsuspendable innocent passage, see paragraph 2.3.3.1, last subparagraph (p. 2- 16)).

3. Straits connecting one part of the high seas/EEZ and another part of the high seas/EEZ where the strait is formed
by an isfand of a nation bordering the strait and its mainland, if there exists seaward of the idand a route through the high
seas/EEZ of similar convenience with regard to navigation and hydrographical characteristics (art. 38(1), regulated by
nonsuspendable innocent passage). (Table A2-2 (p. 2-84) lists 22 such straits, including the Strait of Messina (between the
Italian mainland and Sicily). Difficulties in defining “mainland” and alternate routes are discussed in Alexander, 157-61.)

4. Straits regulated in whole or in part by international conventions (art. 35(c)). The 1982 LOS Convention does not
dter the lega regime in dtraits regulated by long-standing international conventions in force specifically relating to such

straits. While there is no agreed complete list of such gtraits, the Turkish Straits and the Strait of Magellan are generally
included:

= the Turkish Bosphorus and Dardanelles Straits, governed by the Montreux Convention of 20 July 1936,
173 L.N.T.S. 213, 31 Am. J. Int'l L. Supp. 4; and

- the Straits of Magellan, governed by article V of the Boundary Treaty between Argentina and Chile, 23
July 1881, 82 Brit. Foreign & State Papers 1103, 159 Parry’s T.S. 45 (Magellan Straits are neutralized forever, and
free navigation is assured to the flags of all nations), and article 10 of the Treaty of Peace and Friendship between
Argentina and Chile, 29 November 1984, 24 Int'| Leg. Mat’ls 11, 13 (1985) (“the delimitation agreed upon herein,
in no way affects the provisions of the Boundary Treaty of 1881, according to which the Straits of Magellan are

perpetualy neutralized and freedom of navigation is assured to ships of all flags under the terms of Art.5° of said
Treaty ").

Alexander 140-50 and Moore, The Regime of Straits and the Third United Nations Conference on the Law of the Sea, 74
Am. J. Int'l L. 77, 111 (1980) aso list in this category The Oresund and the Belts, governed by the Treaty for the
Redemption of the Sound Dues, Copenhagen, 14 March 1857, 116 Parry’s T.S. 357, 47 Brit. Foreign & State Papers 24,
granting free passage of the Sound and Belts for al flags on 1 April 1857, and the U.S.-Danish Convention on
Discontinuance of Sound Dues, 11 April 1857, 11 Stat. 719, T.S. 67, 7 Miller 5 19, 7 Bevans 11, guaranteeing “the free and
unencumbered navigation of American vessels, through the Sound and the Belts forever” (see Figure A2-1 (p. 2-71)).
Warships were never subject to payment of the so-called “Sound Dues,” and thus it can be argued that no part of these
“long-standing international conventions’ are applicable to them. 7 Miller 524-86; 2 Bruel, International Straits 41 (1947).
The U.S. view is that warships and state aircraft traverse the Oresund and the Belts based either under the conventional
right of “free and unencumbered navigation” or under the customary right of transit passage. The result is the same: an
international right of transit independent of coastal nation interference. The Danish view is, however, to the contrary.
Alexandersson, The Baltic Straits 82-86 & 89 (1982). Both Denmark and Sweden (Oresund) maintain that warship and state
aircraft transit in the Baltic Straits are subject to coastal nation restrictions. They argue that the “longstanding international
conventions’ apply, as “modified” by longstanding domestic legislation. The United States does not agree. See Table A2-3
(p. 2-85) (listing the Bosporus, Dardanelles, Magellan, Oresund and Store Baelt) and Alexander, 140-50.

(continued.. .)
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%(...continued)

Sweden and Finland clam Aland’s Huv, the 16 NM wide entrance to the Gulf of Bothnia, as an exception to the
transit passage regime, since passage in that strait is regulated in part by the Convention relating to the Non-fortification
and Neutralization of the Aaland Island, Geneva, 20 Oct. 1921, 9 L.N.T.S. 211, art. 5 (“The prohibition to send warships
into [the waters of the Aaland Islands] or to station them there shall not prejudice the freedom of innocent passage through
the territorial waters. Such passage shall continue to be governed by the international rules and usage in force*) Declara-
tions on signature of the 1982 LOS Convention, 10 December 1982. It should be noted that under art. 4.11 of the 1921
Convention, the territoria sea of the Aaland Islands extends only “three marine miles’ from the low-water line and in no
case extends beyond the outer limits of the straight line segments set out in art. 4.1 of that convention. The 192 1 Conven-
tion is therefore not applicable to the remaining waters that form the international strait. The United States, which is not
a party to this Convention, has never recognized this strait as faling within art. 35(c) of the LOS Convention. The
parties to the 1921 Convention include Denmark, Finland, Germany, Italy, Poland, Sweden, the United Kingdom, Estonia
and Latvia

It may be noted that free passage of the Strait of Gibraltar was agreed to in a series of agreements between France,
Spain and Great Britain in the early 20th Century. Article VII of the Declaration between the United Kingdom and France
respecting Egypt and Morocco, London, 8 April 1904, 195 Parry’s T.S. 198, acceded to by Spain in the Declaration of
Paris, 3 Oct. 1904, 196 Parry’s T.S. 353; Declarations on Entente on Mediterranean Affairs, Paris, 16 May 1907, 204
Parry’s T.S. 176 (France and Spain) and London, 16 May 1907, 204 Parry’s T.S. 179 (United Kingdom and Spain); and
art. 6 of the France-Spain Convention concerning Morocco, Madrid, 27 Nov. 1912, 217 Parry’s T.S. 288.

5. Straits through archipelagic waters governed by archipelagic sea lanes passage (art. 53(4) (see paragraph 2.3.4.1
(p. 2-17)). For a listing of nations claiming the status of archipelagic States in accordance with the 1982 LOS Convention
see Table Al-7 (p. 1-85).

There are a number of straits connecting the high seas/EEZ with claimed historic waters (see Table A2-4 (p. 2-85)). The
validity of those claims is, at best, uncertain (see paragraph 1.3.3.1 (p. I-| 1)). The regime of passage through such draits is
discussed in Alexander, at 155.

Canals. Man-made canals used for international navigation by definition are not “straits used for international navigation,”
and are generaly controlled by agreement between the countries concerned. They are open to the use of al vessdls,
athough tolls may be imposed for their use. They include:

- the Panama Canal, governed by the 1977 Panama Cana Treaty, 33 U.S .T. I, T.I.LA.S. 10,029, (“in time
of peace and in time of war it shall remain secure and open to peaceful transit by the vessels of all nations on terms
of entire equality . . . . Vessels of war and auxiliary vessels of al nations shall at all times be entitled to transit the
Canal, irrespective of their internal operation, means of propulsion, origin, destination or armament”);

- the Suez Canal, governed by the Convention respecting the Free Navigation of the Suez Cand,
Congtantinople, 29 October 1888, 79 Brit. Foreign & State Papers 18, 171 Parry’s T.S. 241, 3 Am. J. Int'l L.
Supp. 123 (1909) (“the Suez maritime canal shall aways be free and open, in time of war and in time of peace, to
every vessel of commerce or war, without distinction of flag”), reaffirmed by Egypt in its Declaration on the Suez
Canal, 24 April 1957, U.N. Doc. A/3576 (S/3818), and U.N. Security Council Res. 118, S/3675, 13 Oct. 1956
(“There should be free and open transit through the Canal without discrimination, overt or covert--this covers both
political and technical aspects’), Dep’'t St. Bull., 22 Oct. 1956, at 618; and

- the Kiel Canal, governed by art. 380 of the Treaty of Versailles, 28 June 1919, T.S. 4, 13 Am. J. Int'l L.
128, Malloy 3329, 2 Bevans 43, 225 Parry’s T.S. 188 (“the Kid Canal and its approaches shall be maintained free
and open to the vessels of commerce and of war of all nations at peace with Germany on terms of entire equality”).
The Federal Republic of Germany does not consider the Treaty of Versailles to apply to the Kiel Canal. Alexander,
a 181. See dso The S§ Wimbledon, P.C.1.J, Ser. A, No. 1, 1923.

(continued.. )
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not just the area overlapped by the teritorid sea of the coadd nation(s).

Under internationd law, the dips and aradt of dl ndions induding waships
auxiliaies and military arcdt, enoy the right of unimpeded trandt pessage through such
draits and their gpproaches. ¥ Trandt passage is defined as the exedse of the freedoms of
navigdion and oveflignt soldy for the purpose of continuous and expeditious trangt in the
normd modes of operation utilized by ships and araaft for such passsge’” This means that
submaines ae free to trangt intenaiond draits submerged, dnce tha is thar normd mode
of opeaion, and tha surface waships may trangt in a manng conddent with  sound
navigationd practices and the security of the force induding formaion deaming and the
launching and recovary of aradt® All trandting ships and arcraft must prooeed without
oday; mug refran from the thret or the use of force agand the soveragnty, teritorid
integrity, or politicd indgpendence of nations bordering the drat; and must othewise refran
from any adivies other than those inddent to thar nomd modes of continuous and
expeditious  trangt?

Trangt passage through internationd  drats cannot be hampered or suspended by the
coaddl nation for any purpose during peacetime. This prindple of intemationd lav dso

%(. ..continued)
The passage of nuclear powered warships through the Suez Cana is discussed in paragraph 2.1.2.1, note 9 (p. 2-2). Cands
are further discussed in Alexander, at 174-81. Other canals may involve internal waters only, such as the U.S. Intracoastal
Waterway, and the Cape Cod and Erie Canals.

% The great majority of strategically important straits, i.e., Gibraltar (Figure A2-2 (p. 2-72)), Bab el Mandeb (Figure
A2-3 (p. 2-73)), Hormuz (Figure A2-4 (p. 2-74)), and Maacca (Figure A2-5 (p. 2-75)) fal into this category. Transit
passage regime also applies to those straits less than six miles wide previously subject to the regime of nonsuspendable
innocent passage under the Territorial Sea Convention, e.g., Singapore and Sundra. See Table A2-5 (p. 2-86). It should be
noted that transit passage exists throughout the entire strait and not just the area overlapped by the territorial seas of the
littoral nation(s). Navy JAG message 0616302 JUN 88 (Annex A2-5, (p. 2-59)). See, eg., Figure A2-4 (p. 2-74).

3 1982 LOS Convention arts. 38(2) & 39(1)(c); Moore, The Regime of Straits and The Third United Nations
Conference on the Law of the’ Sea, 74 Am. J. Int'l L. 77, 95-102 (1980); 1 O'Connell 331-37. Compare art. 53(3) which
defines the paralel concept of archipelagic sea lanes passage as “the exercise . . . of the rights of navigation and overflight
in the normal mode solely for the purpose of continuous, expeditious and unobstructed transit between one part of the high
seas or an exclusive economic zone and another part of the high seas or an exclusive economic zone.” The emphasized
words do not appear in art. 38(2), but rather in the plural in art. 39(1)(c); art. 39 also applies mutatis mutandis to
archipelagic sea lanes passage.

¥ Burke, Submerged Passage Through Straits: Interpretations of the Proposed Law of the Sea Treaty Text, 52 Wash. L.
Rev. 193 (1977); Robertson, Passage Through International Straits: A Right Preserved in the Third United Nations
Conference on the Law of the Sea, 20 Va J. Int'l L. 801 (1980); Clove, Submarine Navigation in International Straits: A
Lega Perspective, 39 Naval L. Rev. 103 (1990). But see Reisman, The Regime of Straits and National Security: An
Appraisal of International Lawmaking, 74 Am. J. Int'l L, 48 (1980). See also, Nordquist, vol. I at 342.

4 1982 LOS Convention, art. 39(1).

4d., at art. 44.
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goplies to trangting ships (induding warships) of nations a pesce with the bordering coedd
ndion but involved in amed conflict with another nation.*

Coadd nations bordering interndtiond  draits ovelgoped by taritorid sees may
desgnate sa lanes and prescribe traffic separdtion schemes to promote navigaiond  sfety.
However, such sea lanes and sepaation schemes mud be goproved by the competent
international organization (the International Maritime Organization) in accordance with
generally accepted international standards. ¥ Ships in transit must respect properly
desgnated sea lanes and traffic separation schemes?

The regime of innocat passage (see paragrgph 2.3.2.1), raher then trangt passage,
goplies in drats usad for internaiond navigaion that connect a pat of the high sees or an
exdudve economic zone with the teritorid sea of a coasd ndion. Thee may be no
suspension of innocent passage through such straits.*

% Warships and other targetable vessels of nations in armed conflict with the bordering coastal nation may be attacked
within that portion of the international strait overlapped by the territorial sea of the belligerent coastal nation, as in al high
seas or exclusive economic zone waters that may exist within the strait itself.

#1982 LOS Convention, ats. 41(1) & 4 I(3). Traffic separation schemes have been adopted for the Bab e Mandeb
(Figure A2-3, (p. 2-73)), Hormuz (Figure A24, (p. 2-74)), Gibratar (Figure A2-2, p. (2-72)), and Malacca-Singapore
straits (Figure A2-5, (p. 2-75)).

# Merchant ships and government ships operated for commercial purposes must respect properly designated sea lanes
and traffic separation schemes. Warships, auxiliaries and government ships operated for non-commercial purposes, eg.,
sovereign immune vessels (see paragraph 2.1 (p. 2-1)) are not legaly required to comply with such sea lanes and traffic
separation schemes while in transit passage. Sovereign immune vessels must, however, exercise due regard for the safety of
navigation. Warships and auxiliaries may, and often do, voluntarily comply with &I1O-approved routing measures in
international straits when practicable and compatible with the military mission. When voluntarily using an IMO-approved
traffic separation scheme, such vessels must comply with applicable provisions of the 1972 International Regulations for
Preventing Collision at Sea (COLREGS). (Annex A2-6 (p. 2-62)).

4 1982 LOS Convention, art. 45. These so-called “dead-end” straits include Head Harbour Passage, the Bahrain-Saudi
Arabia Passage, and the Gulf of Honduras. Moore, The Regime of Straits and the Third United Nations Conference on the
Law of the Sea, 74 Am, J. Int'l L. 112 (1980). Alexander, 154-55 & 186 n.46, asserts the Strait of Juan de Fuca, which is
capable of shallow water passage, would belong in this list when the U.S. claims a 12 NM territorial sea, as it now does.

As between lsrael and Egypt at least, the Strait of Tiran (Figure A2-6, (p. 2-76)) is governed by the Treaty of Peace
between Egypt and Israel, 26 March 1979, 18 Int'| Leg. Mat’ls 362, art. V(2) (“the Parties consider the Strait of Tiran and
the Gulf of Agaba to be international waterways open to all nations for unimpeded and non-suspendable freedom of naviga-
tion and overflight”). See the list at Table A2-4 (p. 2-85). Israel did not object to Part 11l of the LOS Convention “to the
extent that particular stipulations and understandings for a passage regime for specific straits, giving broader rights to their
users, are protected, as is the case for some of the straits in my country’s region, or of interest to my country.” 17 LOS
Officia Records 84, para. 19. Egypt's declaration accompanying its ratification of the LOS Convention on 26 August 1983
stated "[t}he provisions of the 1979 Peace Treaty Between Egypt and Isragl concerning passage though the Strait of Tiran
and the Gulf of Agaba come within the framework of the general regime of waters forming straits referred to in part Il of
the Convention, wherein it is stipulated that the general regime shall not affect the legal status of waters forming straits and
shall include certain obligations with regard to security and the maintenance of order in the State bordering the strait.” At a
29 January 1982 press conference, U.S. LOS Ambassador Maone said, “the U.S. fully supports the continuing applicability
and force of freedom of navigation and overflight for the Strait of Tiran and the Gulf of Agaba as set out in the Peace
(continued.. .)
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2.3.3.2 International Straits Not Completely Overlapped by Territorial Seas. Shipsad
aradt trangting through or aove drats used for intenationd navigdion which ae not
completdly overlgoped by teritorid sees and through which there is a high sees or exdusve
economic zone corridor suiteble for  such  navigation, enjoy the high seas freedoms of
navigaion and oveflight while operating in and over such a corridor. Accordingly, o long
a they reman beyond the teritorid sea dl ships and aradt of dl naions have the
unencumbered right to navigate through and over such waes subject only to due regad for
the right of others to do so as well.*

234 Archipelagic Waters

2.3.4.1 Archipelagic Sea Lanes Passage. All sips and arcaat, induding warships ad
military aradt, enjoy the right of achipdagic sea lanes passsge while trangting  through,
under or over achipdagic waters and adjacent taritorid sees via dl routes normdly used
for intemnaiond navigation and oveflight. Archipdagic sea lanes passage is defined  under
internetiond law as the exedse of the freedom of navigdion and oveflignt for the sole
purpose of continuous expeditious and unobgructed trandt through  archipdagic waers in
the normd modes of operdions by the ships and aircraft involved.*” This means that
submarines may trandt while submerged® and tha surface warships may cary out those
activities normally undertaken during passage through such waters, including activities
necessty to thar security, such as formaion feaming and the launching and recovery of
araat. The rignt of achipdagic sea lanes passge is subdantidly identicd to the right of
trangt pessage through intemndiond draits (see paragraph 2.3.3.1) .*° When achipdagic sea
lanes ae propaly desgnaied by the achipdagic naion, the following additiond rules goply:

(. . continued)
Treaty between Egypt and Israel. In the U.S. view, the Treaty of Peace is fully compatible with the LOS Convention and
will continue to prevail. The conclusion of the LOS Convention will not affect these provisions in any way.” 128 Cong.
Rec. $4089, 27 April 1982. Compare Lapidoth, The Strait of Tiran, the Gulf of Agaba, and the 1979 Treaty of Peace
Between Egypt and Israel, 77 Am. J. Int'l L. 84 (1983) with El Baradei, The Egyptian-Israeli Peace Treaty and Access to
the Gulf of Agaba: A New Lega Regime, 76 id. 532 (1982).

41982 LOS Convention, art. 36. See Table A2-5 (p. 2-86). Table A2-6 (p. 2-88) lists other straits less than 24 NM
wide which could have a high seas route if the littoral nations continue to claim less than a 12 NM territorial sea. While
theoretically the regime of transit passage would apply if the corridor is not suitable for passage, Alexander found no such

strait. Alexander at 15 1-52. Compare, however, the suitability for the passage of deep draft tankers through the waters in
the vicinity of Abu Musa Island in the southern Persian Gulf.

411982 LOS Convention, art. 53(3).
4 Nordquist, Vol. Il at 342 (para. 39.10(e)) and 476-77 (paras. 53.9(c) & 53.9(d)).

% 1982 LOS Convention, art. 54. See discussion at paragraph 2.3.4.2, note 56 (p. 2-18).
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1. Each such desgnaed sea lane is defined by a continuous axis line from the point of
entry into the teritorid sea adjacat to the archipdagic waters, through those archipdagic
waers, to the point of exit from the teritorid sea beyond.®

2. Ships ad aradt engaged in achipdagic sea lanes passge through such desgnated
s lanes are required to reman within 25 nautical miles ather 9de of the axis line and mud
goproach no doser to the coast line than 10 percent of the didance between the nearest
idands. See Fgure 2-1.%

This rignt of achipdagic sea lanes passge, through dedgnaied sea lanes as wdl as
through dl normd routes, cannot be hampered or sugpended by the archipdagic nation for
any purpose. %

2.3.4.2 Innocent Passage. Outsde of archipdagic sea lanes dl ships induding warships,
enjoy the more limited right of innocent passage throughout archipdagic waers just as they
do in the teritorid sea.’® Submaines must reman on the suface and fly thar naiond flag.
Any threat or use of force directed agand the soveragnty, teritorid integrity, or politicd
independence of the archipdagic naion is prohibited. Launching and recovary of araat ae
not allowed, nor may weapons exercises be conducted. The archipelagic nation may
promulgae and enforce ressonable redrictions on the right of innocent passge through its
achipdagic waes for ressons of navigaiond sy and for cudoms fiscd, immigration,
fishing, pollution, and snitary purposes.® Innocent passage may be suspended temporaily
by the achipdagic nation in goedfied aess of its achipdagic waes when essatid for the
protection of its security, but it mugt fird promulgae notice of its intentions to do O and
mus goply the sugpenson in a nondisiminding manner. There is no rignt of oveflight
through argpace over achipdagic waers outsde of achipdagic sea lanes.*

%0 1982 LOS Convention, art. 53(5).

Stld.

2 Id., art 53(3). See also, Nordquist, Vol. Il at 476-77.

331982 LOS Convention, art. 52(1).

*1d., arts. 52(1), 53 & 21.

*1d., art. 52Q2).

% Most of the essential elements of the transit passage regime in non-archipelagic international straits (paragraph 2.3.4.1
(p. 2-17)) apply in straits forming part of an archipelagic sea lane. 1982 LOS Convention, art. 54, applying mutatis
mutandis art. 39 (duties of ships and aircraft during transit passage), 40 (research and survey activities), and 42 and 44
(laws, regulations and duties of the bordering State relating to passage). This right exists regardiess of whether the strait
connects high seas/EEZ with archipelagic waters (e.g., Lombok Strait) or connects two areas of archipelagic waters with
one another (e.g., Wetar Strait). Alexander, 155-56. Although theoretically only the regime of innocent passage exists in

straits within archipelagic waters not part of an archipelagic sea lane (paragraph 2.3.4.2 (p. 2-18); 1982 LOS Convention,
(continued.. .)
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Figure 2-|. A Designated Archipelagic Sea Lane
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24 NAVIGATION IN AND OVERFLIGHT OF INTERNATIONAL WATERS

2.4.1 Contiguous Zones. The contiguous zone is comprised of intemnationd weters in and
over which the ships and arcédft, incduding waships and military arcraft, of dl nations
enjoy the high seas freedoms of navigation and overflight as described in paragraph 2.4.3.
Although the coagtd naion may exardse in those waters the control necessary to prevent and
punish infringement of its cugoms fiscd, immigration, and sanitary laws that may occur

%(...continued) ‘
art. 52(1); Alexander, 156), since archipelagic sea lanes “shall include &l norma passage routes . . . and &l norma
navigational channels . . .* (art. 53(4)), the regime of archipelagic sea lanes passage effectively applies to these straits as
well,

If a nation meets all the criteria but has not claimed archipelagic status, then high seas freedoms exist in all maritime areas
outside the territorial seas of the individual islands; transit passage applies in straits susceptible of use for international
navigation; and innocent passage applies in other areas of the territorial sea. See also U.S. Statement in Right of Reply,
Annex Al-l (p. |-25).
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within its territory (including its territorial sea), it cannot otherwise interfere with
internationdl navigation and overflight in and above the contiguous zone.”’

2.4.2 Exclusive Economic Zones. The coadd ndion's jurisdicion and control over the
exdudve economic zone ae limited to maters concerning the exploraion, exploitation,
management, and consarvation of the resources of those internationd waters. The coadtd
netion may a0 exerdse in the zone juridiction over the edabidment and use of atifiad
islands, installations, and structures having economic purposes; over marine scientific
ressarch  (with ressondble limitations); and over some agpects of maine environmentd
protection. Accordingly, the coedd nation cannot unduly redrict or impede the exadse of
the freedoms of navigaion in and ovefligt of the exdusve economic zone Snce dl dhips
and aradt, induding warships and militay  aradt, enjoy the high seas freedoms of
navigaion and oveflight and other intenaiondly lavful uses of the sea rdaed to those
freedoms in and over those waters the exigence of an exdudve economic zone in an aea
of navd operaions need nat, of itsdf, be of operationd concern to the navd commander.*®

2.4.2.1 Marine Scientific Research. Coadd naions may regulae maine stentific ressarch
conducted in marine aess under thar juridiction. This indudes the EEZ and the continentd
shelf.® Maine stetific ressarch indudes adtivities undertaken in the oceen and coestd
waters to expand knowledge of the maine environment for peaceful purposes, and indudes
oceanography, maine biology, geodlogica/geophydcd sdentific surveying, as wdl a other
attiviies with a sdentific purpose The United States does not require that other nations
obtain its consant prior to conducting marine sdentific ressarch in the U.S. EEZ.®

2.4.2.2 Hydrographic Surveys and Military Surveys. Although coagtd nation consent must
be obtaned in order to conduct maine stentific ressarch in its exdusve economic zone the
coadd ndion cannot regulate hydrographic surveys or military surveys conducted beyond its
taritorid sea, nor can it require natification of such adtivities?

51 Territorid Sea Convention, art. 24; 1982 LOS Convention, art. 33. See paragraph 24.4 (p. 2-22) regarding security
zones.

% 1982 LOS Convention, arts. 56, 58 & 60; see paragraph 15.2, note 49 (p. 1-19). A few nations explicitly clam the
right to regulate the navigation of foreign vessds in their EEZ beyond that authorized by customary law reflected in the
LOS Convention: Brezil, Guyana, India, Madives, Mauritius, Nigeria, Pakistan and the Seychdlles. See Tables A2-7 (p. 2-
89) and A2-8 (p. 2-90); Attard, The Exclusive Economic Zone in Internationd Law 5 1-52, 81 & 85-86 (1987); Rose, Nava
Activity in the EEZ--Troubled Waters Ahead?, 39 Navd L. Rev. 67 (1990). The United States reects those cdams. US.
Statement in Right of Reply, Annex Al-l (p. 1-25), and 1983 Oceans Policy Statement, Annex Al-3 (p. 1-38).

* 1982 LOS Convention art. 246.
® See Annex Al-7 (p. 1-65).

8 See Commentary accompanying Letter of Transmittal, Oct. 7, 1994, Senate Treaty Doc. 103-39 (Annex Al-2 (p. 1-
29)), a 80. The Commentary may be found in U.S. State Department, Dispaich, VVol. 6, Supp. No. 1 (Feb. 1995).
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A hydrographic survey is the obtaining of information in coastd or rdativey shdlow
aess for the purpose of making navigationa charts and smilar products to support safety of
navigation. A hydrographic survey may include measurements of the depth of water,
configuration and nature of the naturd bottom, direction and force of currents, heights and
times of tides, and hazards to navigation.®

A militay survey is the collecting of marine data for military purposes A military
survey may incdude collection of oceanographic, marine geologica, geophysicd, chemicd,
biologica, acoustic, and related data .

2.4.3 High Seas. All ships and arcréft, incduding warships and military arcraft, enjoy
complete freedom of movement and operation on and over the high seas. For warships, this
includes task force maneuvering, flight operations, military exercises, surveillance,
intelligence gathering activities, and ordnance testing and firing. All nations dso enjoy the
right to lay submarine cables and pipdines on the bed of the high seas as wdl as on the
continental shelf beyond the teritorid sea, with coasta nation agpprova for the course of
pipelines on the continental shelf? All of these activiies must be conducted with due
regard for the rights of other nations and the safe conduct and operation of other ships and
aircraft. &

6 Roach, Research and Surveys in Coastal Waters, Vol. 20 Center for Oceans Law and Policy, UVA, Annual Seminar
(1996), at 187.

@ 1d., at 187-88. See also Roach, Marine Scientific Research and the New Law of the Sea, 27 Ocean Dev. & Int'| L.
59 (1996) at 61.

® Submarine cables include telegraph, telephone and high-voltage power cables. Commentary of the International Law
Commission on draft arts. 27 and 35 on the law of the sea, U.N. GAOR Supp. 9, U.N. Doc. A/3159, Il Int'l L. Comm.
Y.B. 278 & 281 (1956). See also, Commentary accompanying Letters of Transmittal and Submittal in U.S. Department of
State, Dispatch, Vol. 6, Supp. No. 1 (Feb. 1995) at 19. All nations enjoy the right to lay submarine cables and pipelines on
the bed of the high seas as well as on their own and other nations continental shelves. Consequently, SOSUS arrays can be
lawfully laid on other nations' continental shelves beyond the territorial sea without notice or approval. 1982 LOS Conven-
tion. art. 79.

Willfully or with culpable negligence damaging a submarine cable or pipeline, except in legitimate life-saving or ship-saving
situations, is a punishable offense under the laws of most nations. In addition, provisions exist for compensation from a
cable owner for an anchor, net or other fishing gear sacrificed in order to avoid injuring the cable. Warships may approach
and visit a vessel, other than another warship, suspected of causing damage to submarine cables in investigation of such
incidents. Convention on the Protection of Submarine Cables, Paris, 14 March 1884, 24 Stat. 989, T.S. No. 380, as
amended, 25 Stat. 1414, T.S. Nos. 380-1, 380-2, 380-3, reproduced in AFP 1 10-20 at 36-l; Franklin, The Law of the Sea
Some Recent Developments 157-178 (U.S. Naval War College, International Law Studies 1959-1960, v. 53, 1961) (dis-
cussing the boarding of the Soviet trawler NOVOROSSIISK by USS ROY 0. HALE on 26 February 1959, 40 Dep't St.
Bull. 555-58 (1959)). The 1884 Submarine Cables Convention is implemented in 47 U.S.C. sec. 21 et seq. (1982).

% High Seas Convention, art. 2; Continental Shelf Convention, art. 4; 1982 LOS Convention, arts. 79 & 87; Chicago
Convention, art. 3(d) (military aircraft). The exercise of any of these freedoms is subject to the conditions that they be taken
with “reasonable regard”, according to the High Seas Convention, or “due regard”, according to the 1982 LOS Convention,
for the interests of other nations in light of all relevant circumstances. The “reasonable regard” or “due regard” standards

are one and the same and require any using nation to be cognizant of the interests of others in using a high seas area, and to
(continued.. .)
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24.3.1 Warning Areas. Any ndion may dedae a temporay waning aea in internationd
waters and argpace to advise other nations of the conduct of adivities that, athough lawful,

ae hazardous to navigation andlor oveflight. The US and other ndions routindy dedare
auch aess for missle teding, gunney exedses face vehide recovery operdions and
other purposes entalling some danger to other lawful uses of the high sees by othes Natice
of the edablisment of such arees mud be promulgated in advance, usudly in the form of a
Notice to Maines (NOTMAR) andlor a Natice to Airmen (NOTAM). Ships and arcraft of
other ndions are not required to remain outsde a declared waning area, but are obliged to
refran from intefering with adivities therean. Conssquently, ships and aradt of one ndion
may operde in a waning aea within internationd waers and argpace dedared by another
naion, collect intdligence and observe the adtivities involved, subject to the requirement of
due regad for the rights of the dedaing nation to use internationd waters and arspece for

such lawful  purposes?

2.4.4 Declared Security and Defense Zones. Intenationd lav does not recognize the right
of any nation to redrict the navigation and oveflight of foragn waships and militay araaft
beyond its teritorid sea Although severd coedd nations have assated dams that purport

6(...continued)

abstain from nonessential, exclusive uses which substantially interfere with the exercise of other nations' high seas freedoms.
Any attempt by a nation to impose its sovereignty on the high seas is prohibited as that ocean space is designated open to
use by al nations. High Seas Convention, art. 2; 1982 LOS Convention, arts. 87 & 89. See MacChesney 610-29. Section
101(c) of the Deep Seabed and Hard Minerals Resources Act, 30 U.S.C. sec. 141 I(c) (1988). requires U.S. citizen licensees
to exercise their rights on the high seas with reasonable regard for the interests of other States in their exercise of the
freedom of the high seas. Section 111, codified at 30 U.S.C. sec. 1421, requires licensees to act in a manner that does not
unreasonably interfere with interests of other States in their exercise of freedom of the high seas, as recognized under
general principles of international law.

A legidative history of the articles of the 1982 LOS Convention regarding navigation on the high seas (arts. 87, 89-94 and
96-98) may be found in U.N. Office for Oceans Affairs and the Law of the Sea, The Law of the Sea: Navigation on the
High Seas, U.N. Sadles No. E.89.V.2 (1989). See adso Commentary, paragraph 2.4.2.2, note 61 (p. 2-20) at 17-19;
Nordquist, Vol. Il at 72-86.

% Franklin paragraph 2.4.3, note 64 (p. 2-21), a 178-91; SECNAVINST 2110.3 (series), Subj: Specia Warnings to
Mariners, OPNAVINST 3721.20 (series), Subj: The U.S. Military Notice to Airmen (NOTAM) System.

For example, in response to the terrorist attacks on U.S. personnel in Lebanon on 18 April and 23 October 1983, involving
the use of extraordinarily powerful gas-enhanced explosive devices light enough to be carried in cars and trucks, single
engine private aircraft, or small high-speed boats, U.S. forces in the Mediterranean off Lebanon and in the Persian Gulf
took a series of defensive measures designed to warn unidentified ships and aircraft whose intentions were unknown from
closing within lethal range of suicide attack. Warnings were promulgated through NOTMARS and NOTAMS requesting
unidentified contacts to communicate on the appropriate international distress frequency and reflected NCA authorization of
commanders to take the necessary and reasonable steps to prevent terrorist attacks on U.S. forces. See 78 Am. J. Int'l L.
884 (1984).

The effectiveness of such attacks was firmly established by the 23 October 1983 levelling of the USMC BLT 1/8 Head-
quarters building at Beirut International Airport by a truck bomb generating the explosive power of at least 12,000 pounds
effective yield eguivalent of TNT. Report of the DOD Commission on Beirut International Airport Terrorist Act, October

23, 1983 (Long Commission Report), 20 Dec. 1983, at 86; Frank, U.S. Marines in Lebanon 1982-1984, at 152 (1987);
Navy Times, 15 Dec. 1986, at 11.

2-22



2.4.4 2.4.4

to prohibit warships and military arcraft from operating in so-cdled security zones extending
beyond the teritorid sea, such clams have no bads in internationd law in time of peace,
and are not recognized by the United States.®’

The Chater of the United Nations and generd principles of internationa law recognize
that a nation may exercise measures of individud and collective sdf-defense agangt an
armed attack or imminent threat of armed attack. Those measures may include the
edablishment of “defendve sea aeas’ or “maitime control aress’ in which the threstened
nation seeks to enforce some degree of control over foreign entry into those areas.
Higoricdly, the esablishment of such aess extending beyond the territorid sea has been
redricted to periods of war or to declared nationa emergency involving the outbresk of
hodtilities. Internationd lav does not determine the geographic limits of such areas or the
degree of control that a coastd nation may lawfully exercise over them, beyond laying down
the generd requirement of reasonableness in relation to the needs of nationd security and
defense.

¢ Leiner, Maritime Security Zones: Prohibited Yet Perpetuated, 24 Va. J. Int'| L. 967, 980 & 984-88 (1984). See
paragraph 15.4, note 54 (p. 1-21). U.S. protest of the “restricted area’ established by Libya within 100 NM radius of
Tripoli is recorded in 1973 Digest of U.S. Practice in International Law 302-03. See also 1975 id. 451-52; 1977 id. 636;

Note-Air Defense Zones, Creeping Jurisdiction in the Airspace, 18 Va. J. Int'l L. 485 (1978). Roach & Smith discuss so-
called “security zones" at 104-106.

8 Defense Zones. Measures of protective jurisdiction referred to in this paragraph may be accompanied by a specia
proclamation defining the area of control and describing the types of control to be exercised therein. Typically, this is done
where a state of belligerence exists, such as during World War 1l. In addition, so-caled “defensive sea areas,” though
usudly limited in past practice to the territoria sea, occasionaly have included areas of the high seas as well. See U.S.
Naval War College, International Law Documents, “Blue Book” series, 194849, v. 46 (1950) at 157-76, MacChesney
603-04 & 607.

The statute authorizing the President to establish defensive sea areas by Executive Order (18 U.S.C. sec. 2152 (1988)) does
not restrict these areas to the territorial sea. Executive Orders establishing defensive sea areas are promulgated by the
Department of the Navy in OPNAVINST 5500.11 (series) and 32 C.F.R. part 761. It should also be noted that establishment
of specid control areas extending beyond the territorial sea, whether established as “defensive sea areas’ or “maritime
control areas,” has been restricted in practice to periods of war or of declared national emergency. On the other hand, in
time of peace the United States has exercised, and continues to exercise, jurisdiction over foreign vessels in waters con-
tiguous to its territorial sea consistent with the authority recognized in art, 24 of the 1958 Territorial Sea Convention and
art. 33 of the 1982 LOS Convention. This limited jurisdiction has, of course, been exercised without establishing specia
defensive sea areas or maritime control areas covering such waters. NWIP 10-2, art. 413d n.21. See Woods, State and
Federal Sovereignty Claims Over the Defensive Sea Areas in Hawaii, 39 Nav. L. Rev. 129 (1990).

Closed Seas and Zones 0f Peace. Proposals have been advanced at various times to exclude non-littoral warships from
“closed” seas such as the Black Sea or Bdtic Sea, where water access is limited, or from the entire Indian Ocean as a
designated “zone of peace.” These claims have not gained significant legal or politicd momentum or support and are not
recognized by the United States. Views of the former-Soviet Union on closed seas are discussed in Darby, The Soviet
Doctrine of the Closed Sea, 23 San Diego L. Rev. 685 (1986). See also paragraph 1.3.3.1, note 23 (p- |- 1). The proposed
Indian Ocean Zone of Peace is discussed in Alexander, at 339-40.

Nuclear free zones are discussed in paragraph 2.4.6 (p. 2-26).

2-23



245 2452
245 Polar Regions

2.4.5.1 Arctic Region. The U.S. consders that the waters, ice pack, and arspace of the
Arctic region beyond the lawfully cdamed territorid sees of littord nations have internationd
datus and are open to navigation by the ships and arcraft of dl nations. Although severd
nations have, a times, attempted to clam sovereignty over the Arctic on the bass of
discovery, higtoric use, contiguity (proximity), or the so-caled “sector” theory, those clams
are not recognized in international law. Accordingly, all ships and aircraft enjoy the
freedoms of high seas navigation and overflight on, over, and under the waters and ice pack
of the Arctic region beyond the lawfully clamed teritorid sees of littord states.®

2.4.5.2 Antarctic Region. A number of nations have asserted conflicting and often
overlgoping clams to portions of Antarctica These clams ae premised varioudy on

% Arctic operations are described in Lyon, Submarine Combat in the Ice, U.S. Nava Inst. Proc., Feb. 1992, at 33;
Allard, To the North Pole!, U.S. Nava Inst. Proc., Sept. 1987, at 56; LeSchack, ComNavForArctic, U.S. Naval Inst.
Proc., Sept. 1987, at 74; Atkeson, Fighting Subs Under the Ice, U.S. Naval Inst. Proc., Sept. 1987, at 81; Le Marchand,
Under lce Operations, Nav. War Coll. Rev., May-June 1985, at 19; and Caldwell, Arctic Submarine Warfare, The
Submarine Rev., July 1983, at 5. Alexander, Navigational Restrictions 31 1-19 & 358-59, notes the following unilateral
claims that adversely impact on navigationa freedoms through Arctic straits:

- The [former] U.SS.R. claims the White Sea and Cheshskaya Gulf to the east as historic waters, and has
delimited a series of straight baselines along its Arctic coast closing off other coastal indentations, as well as joining
the coastal islands and island groups with the mainland, thereby purporting to close off the major straits of the
Northeast Passage. See Franckx, Non-Soviet Shipping in the Northeast Passage, and the Lega Status of Proliv Vil'-
kitskogo, 24 Polar Record 269 (1988).

- Norway has delimited straight baselines about the Svalbard Archipelago that do not conform to art. 7 of the
1982 LOS Convention.

» Canada purports to close off its entire Arctic archipelago with straight baselines and declares that the
waters within the baselines -- including the Northwest Passage -- are internal waters. 24 Int'l Leg. Mat'ls 1728
(1985). See Figures A2-7 (p. 2-77) and A2-8 (p. 2-78). The United States has not accepted that clam. See the
Agreement between the Government of Canada and the Government of the United States of America on Arctic
Cooperation, 11 January 1988, 28 Int'l Leg. Mat'ls 142 (1989). The negotiation of this agreement is discussed in
Howson, Bresking the Ice: The Canadian-American Dispute over the Arctic’'s Northwest Passage, 26 Colum. J.
Trans. L. 337 (1988). The October 1988 transit by the icebreaker USCGC POLAR STAR pursuant to this agree-
ment is discussed in 83 Am. J. Int’l L. 63 and 28 Int’'| Leg. Mat'ls 144-45 (1989); the POLAR STAR’s August 1989
transit is summarized in West, Breaking Through the Arctic, U.S. Naval Inst. Proc., Jan. 1990, at 57. The Canadian
claim is discussed in Pullen, What Price Canadian Sovereignty ?, U.S. Naval Inst. Proc., Sept. 1987, at 66 (Captain
Pullen, Canadian Navy retired, argues that the Northwest Passage is the sea route that links the Atlantic and the
Pacific oceans north of America, and lists the 36 transits of the Passage from 1906 to 1987). See Figure A2-8 (p. 2-
78). See also Maclnnis, Braving the Northwest Passage, Nat’l Geog., May 1989, at 584-601 and Roach & Smith, at
207-215.

Other Arctic straight baselines not drawn in conformity with the 1982 LOS Convention include those around Iceland and
Danish-drawn lines around Greenland and the Faeroe Islands.
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discovery, contiguity, occupation and, in some cases, the “sector” theory. The U.S. does not
recognize the vdidity of the dams of other nations to any portion of the Antarctic area.”

24521 The Antarctic Treaty of 1959. The U.S. is a paty to the multilaterd tregty of
1959 governing Antactica ™ Designed to encourage the scientific exploration of the
continent and to foder ressarch and experiments in Antarctica without regard to  conflicting
asations of teritorid sovereignty, the 1959 accord provides that no adivity in the area

undertaken while the tredly is in force will conditute a beds for asserting, supporting, or
denying such dams 7

The treety dso provides that Antarctica “shdl be usad for pesceful purposes only, " ad
tha “any memsures of a militay naurg such as the edablisment of military beses and
fortifications, the carying out of militay manewvers as wdl as the teding of aw type of
wegpons’ shdl be prohibited. 7 All daions and inddldions and dl ships and aradt a
points of discharging or embaking cago or pasonnd in Antarctica, are subject to ingection
by desgnaed fordgn obsaves™ Thedore dasdfied adtivities ae not conducted by the
US in Antactica, and dl dassfied maeid is removed from U.S ships and arcaaft prior
to vidts to the continent.” In addition, the tresty prohibits nudear explosons and disposd
of nuder wade awywhee south of 60° South Latitude.” The tresty does not, however,
dfect in ay way the high sees freedoms of navigdion and oveflight in the Antarctic region.
Antarctica has no teritorid sea or teritorid argpace

% Although the United States would be fully judtified in asserting a clam to sovereignty over one or more aress of
Antarctica on the basis of its extensive and continuous scientific activities there, it has not done so. See Joyner, Maitime
Zones in the Southern Ocean: Problems concerning the Correspondence of Naturd and Legd Maritime Zones, 10 Applied
Geog. 307 (1990); Hinckley, Protecting American Interests in the Antarctic: The Territoria Claims Dilemma, 39 Navd L.
Rev. 43 (1990).

T Antarctic Treaty, Washington, 1 December 1959, 12 U.ST. 794; 402 UN.T.S. 71; T.L.A.S. 4780; text reprinted in
AFP 110-20 a& 4-21. Its provisions apply south of 60" South Latitude.

7 Art. V.2
B Art. 1.1.

MAr. V113

 For further information and guidance, see DOD Directive 2000.6, Subj: Conduct of Operations in Antarctica, and
OPNAVINST 3120.20 (series), Subj: Navy Policy in Antarctica and Support of the U.S. Antarctic Program.

* Arts. V and VI.
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24.6 Nuclear Free Zones. The 1968 Nuclear Weapons Non-Proliferation Treaty,” to
which the United States is a party, acknowledges the right of groups of nations to conclude
regiona tredties edtablishing nuclear free zones 7 Such tresties or thdr provisons are
binding only on parties to them or to protocols incorporating those provisons. To the extent
that the rights and freedoms of other nations, including the high sess freedoms of navigation
and oveflight, ae not infringed upon, such treaties are not incondgent with internationd
law . The 1967 Treaty for the Prohibition of Nuclear Wegpons in Lain America (Treety of
Tlatelolco)® is an example of a nucear free zone arangement that is fully consstent with
international law, as evidenced by U.S. rdification of its two Protocols.®! This in no way

T Treaty on the Non-proliferation of Nuclear Weapons, Washington, London & Moscow, 1 July 1968, 21 U.S.T. 483,
729 UN.T.S. 161; T.I.A.S. 6839.

®1d., Art. VII.

® The United States, therefore, does not oppose the establishment of nuclear free zones provided certain fundamental
rights are preserved in the area of their application. These include non-interference with the high seas freedoms of naviga-
tion and overflight beyond the territorial sea, the right of innocent passage in territorial seas and archipelagic waters, the
right of transit passage of international straits and the right of archipelagic sea lanes passage of archipelagic waters. Parties
to such agreements may, however, grant or deny transit privileges within their respective land territory, internal waters and
national airspace, to nuclear powered and nuclear capable ships and aircraft of non-party nations, including port calls and
overflight privileges. Dept St. Bull., Aug. 1978, at 46-47; 1978 Digest of U.S. Practice in International Law 1668; 1979
Digest of Practice in International Law 1844. See aso Rosen, Nuclear-Weapon-Free Zones, Nav. War Coll. Rev., Autumn
1996, at 44.

% Treaty for the Prohibition of Nuclear Weaponsin Latin America (Treaty of Tlateloco), Mexico City, 14 February 1967, 22
U.S.T. 762; 64 U.N.T.S. 281, T.I.A.S. 7137; AFP 110-20 at 4-9, entered into force 22 April 1968. The Treaty of Tlateloco
consists of the Treaty and two Additional Protocols. The parties to the Treaty are listed in 28 Int'l Leg. Mat'ls 1404 (1989). By its
terms, the United States cannot be a party to the Treaty of Tlateloco since the United States does not lie within the zone of its
application. See Figure A2-9 (p. 2-79). The United States is, however, a paty to both Additional Protocols.

& Additional Protocol | to the Treaty of Tlateloco, 33 U.S.T. 1972; T.I.A.S. 10147; 634 U.N.T.S. 362, entered into
force 11 December 1969 (for the U.S., 23 November 1981), and calls upon nuclear-weapons nations outside the treaty zone
to apply the denuclearization provisions of the Treaty to their territories in the zone. As of 1 January 1997, France, the
Netherlands, the United Kingdom, and the United States are parties to Additional Protocol |. Within the Latin American
nuclear-weapons free zone lie the Panama Cana, Guantanamo Naval Base in Cuba, the Virgin Islands, and Puerto Rico.
Since Addition Protocol | entered into force for the United States on 23 November 1981, the U.S. may not store or deploy
nuclear weapons in those areas, but its ships and aircraft may still visit these ports and airfields, and overfly them, whether
or not these ships and aircraft carry nuclear weapons. In this regard, see also Articles IIl.1(e) and VI. 1 of the 1977 Treaty
Concerning the Permanent Neutrality and Operations of the Panama Canal, 33 U.ST. 1; T.I.A.S. 10,029, which specifi-
caly guarantee the right of U.S. military vessels to transit the Canal regardiess of their cargo or armament. This includes
submarines as well as surface ships. The United States also has the right to repair and service ships carrying nuclear wesp-
ons in ports in the Virgin Islands, Puerto Rico and Guantanamo when incident to transit through the area. Further, the
United States retains the right to off-load nuclear weapons from vessels in these ports in the event of emergency or opera-
tional requirements if such off-loading is temporary and is required in the course of a transit through the area.

The U.S. ratification of Protocol | (and of Protocol 1l discussed below) was subject to understandings and declarations that
the Treaty of Tlateloco does not affect the right of a nation adhering to Protocol | to grant or deny transit and transport
privileges to its own or any other vessels or aircraft irrespective of cargo or armaments, and that the treaty does not affect
the rights of a nation adhering to Protocol | regarding exercise of the freedoms of the seas, or regarding passage through or
over waters subject to the sovereignty of a Treaty nation. See 28 Int'l Leg. Mat'ls 1410-12 (1989).

(continued.. .)
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dfects the exercise by the U.S. of navigationd rights and freedoms within waters covered by
the Treaty of Tlatelolco.®

8 (...continued)

The terms “transit and transport” are not defined in the Treaty. These terms should be interpreted on a case-by-case basis,
bearing in mind the basic idea that the Treaty was not intended to inhibit activities reasonably related to the passage of
nuclear weapons through the zone. No Latin American party to the Treaty objected when the United States and France made
formal statements confirming transit and transport rights when ratifying Protocol Il. No Latin American party has denied
transit or transport privileges on the basis of the Treaty or its Protocols, notwithstanding the fact that U.S. military vessels
and aircraft frequently engage in transit, port calls and overflights in the region, and that it is U.S. policy neither to confirm
nor deny the presence of nuclear weapons in such cases. 1978 Digest at 1624; Prohibition of Nuclear Weapons in Latin
America, Hearing before Sen. For. Rel. Comm., 97th Cong., 1st Sess., 22 Sept. 1981, at 18-20.

Additional Protocol Il to the Treaty of Tlateloco, 22 U.S.T. 754; T.I.A.S. 7137; 634 U.N.T.S. 364; AFP 110-20 at 4-18,
entered into force 11 December 1969 (for the U.S., 12 May 1971) and obligates nuclear-weapons nations to respect the
denuclearized status of the zone, not to contribute to acts involving violation of obligations of the parties, and not to use or
threaten to use nuclear weapons against the contracting parties (i.e., the Latin American countries). The United States rati-
fied Protocol Il subject to understandings and declarations, 22 U.S.T. 760; 28 Int'| Leg. Mat'ls at 1422-23 (1989), that the
Treaty and its Protocols have no effect upon the international status of territorial claims; the Treaty does not affect the right
of the Contracting Parties to grant or deny transport and transit privileges to non-Contracting Parties; that the United States
would “consider that an armed attack by a Contracting Party, in which it was assisted by a nuclear-weapon State, would be
incompatible with the contracting Party’s corresponding obligations under Article | of the Treaty;” and, athough not
required to do so, the United States will act, with respect to the territories of Protocol | adherents that are within the Treaty
zone, in the same way as Protocol Il requires it to act toward the territories of the Latin American Treaty parties. China,
France, the former-Soviet Union, the United Kingdom, and the United States are parties to Protocol I1. 28 Int'l Leg. Mat'ls
1413 (1989). See adso id. at 1414-23.

& Both the 1985 South Pacific Nuclear Free Zone Treaty and the 1995 African Nuclear-Weapon-Free Zone Treaty seek
the same goals as the Treaty of Tlateloco. The South Pacific Nuclear Free Zone Treaty (Treaty of Rarotonga), Rarotonga,
6 August 1985, 24 Int’'l Leg. Mat’'ls 1442 (1985) entered into force 11 December 1986. The Treaty of Rarotonga consists of
the Treaty and three Protocols. The Treaty itself is open only to members of the South Pacific Forum (Australia, Cook
Islands, Fiji, Kiribati, Marshall Islands, Micronesia, Nauru, New Zesaland, Niue, Palau, Papua New Guinea, Solomon
Islands, Tonga, Tuvalu, Vanuatu and Western Samoa, al but four of whom (Marshall Islands, Micronesia, Palau and
Tonga) are parties. Modeled after the Treaty of Tlateloco, the Treaty of Rarotonga does not impinge on international free-
doms of navigation and overflight in the area of its application (See Figure A2-10 (p. 2-80)).

- Protocol 1 to the Treaty of Rarotonga (not in force as of 1 January 1997) calls upon parties to apply the prohibi-
tions of the Treaty to the territories for which they are internationally responsible within the zone. Protocol 1 is open to
France, the United Kingdom and the United States, all of whom are signatories. U.S. ratification of Protocol | was awaiting
Senate advice and consent as of 1 November 1997.

- Protocol 11 to the Treaty of Rarotonga (not in force for the U.S. as of 1 January 1997) calls upon the parties not to
use or threaten to use nuclear weapons against any party of the Treaty. Protocol Il is open to China, France, the former-
Soviet Union, the United Kingdom and the United States, al of whom are signatories. U.S. ratification of Protocol Il was
awaiting Senate advice and consent as of 1 November 1997.

= Protocol 11 to the Treaty of Rarotonga (not in force for the U.S. as of 1 January 1997) calls upon the parties not
to test any nuclear explosive device within the zone. Protocol 111 is open to China, France, the former-soviet Union, the
United Kingdom and the United States, al of whom are signatories. U.S. ratification of Protocol Il was awaiting Senate
advice and consent as of 1 November 1997.

African Nuclear-Weapon-Free Zone Treaty (Treaty of Pelindaba), (Cairo), 11 April 1996, 35 Int'| Leg. Mat'ls 698

(1996) (not in force as of 1 January 1997). The Treaty of Pelindaba consists of the Treaty and three Protocols. The Treaty
(continued.. )
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2.5. AIR NAVIGATION

2.5.1 National Airspace. ® Under intemeiond law, every nation has complete and
exdusve soverdgnty over its naiond argpece that is, the argpace above its teritory, its
internd weters, its teritorid sea, and, in the cae of an achipdagic naion, its achipdagic
waers.# There is no right of innocent passage of aircraft through the airspace over the
territorial sea or archipelagic waters analogous to the right of innocent passage enjoyed by
ships of all nations. % Accordingly, unless party to an international agreement to the
contrary, dl nations have complege discretion in regulding or prohibiting flights within ther
naiond argpace (as opposad to a Hight Information Region - see paragraph 2.5.2.2), with
the s0le exception of oveflight of intenaiond drats and achipdagic sea lanes  Aircrdt
wishing to enter naiond argpace mud identify themsdves ssek or confirm permisson to
land or to trangt, and must obey dl ressonable orders to land, mm back, or fly a prescribed

8(...continued)
is open to dl African nations. As of 1 January 1997, Mauritius was the only African nation to have rétified the Treaty. The
Treaty of Pelindaba explicitly upholds the freedoms of navigation and overflight of the international community in its area of
goplication (see Figure A2-11 (p. 2-81).

- Protocal | to the Treaty of Pelindaba (not in force as of 1 January 1997) calls upon its parties not to use or threaten
the use of nuclear weapons within the African zone (see Figure A2-11 (p. 2-81). Protocol | is open to China, France,
Russig, the United Kingdom and the United States, al of whom are signatories except Russia U.S. ratification of Protocol |
was awaiting the advice and consent of the Senate as of 1 November 1997.

» Protocol 11 to the Treaty of Pdindaba (not in force as of 1 January 1997) cdls upon its parties to refrain from
testing any nuclear explosive device within the zone. Protocol 11 is open to China, France, Russia, the United Kingdom and
the United States, dl of whom are signatories except Russia U.S. rdification of Protocol || was awaiting the advice and
consent of the Senate as of 1 November 1997.

- Pratocol 111 to the Treaty of Pdindaba (not yet in force) applies to nations with dependent territories in the zone
(eg., France and Spain) and cdls upon them to observe certain provisions of the Treaty in those territories. Although
France is a dgnatory, nether France nor Spain are parties as of 1 November 1997.

# Under internationa law, airgpace is classfied under two headings: nationa argpece (airspace over the land, interna
waters, archipdagic waters, and territorid sea of a nation) and internationa airgpace (arspace over a contiguous zone, an
exclusve economic zone, and the high seas, and over unoccupied territory (i.e, territory not subject to the sovereignty of
any nation, such as Antarctica)). Airgpace has, in verticd dimension, an upward (but undefined) limit, above which is outer
pace (see paragraph 1.1, note 1 (p. I-1) and paragraph 2.9.2 (p. 2-33)).

¥ Teritorid Sea Convention, art. 2; Chicago Convention, art, 1, 1982 LOS Convention, at. 2. Effective upon the
extengon of the U.S. teritorid sea on 27 December 1988, the Federal Aviation Adminigration extended seaward the limits
of controlled airspace and applicability of certain ar traffic rules Amendment 91-207, 54 Fed. Reg 265, 4 Jan. 1989,
amending 14 C.F.R. parts 71 and 91, and 54 Fed. Reg. 34292, 18 Aug. 1989.

8 There is dso no right of overflight of internd waters and land territory.
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course and/or dtitude Aircraft in didress are enitled to goecid congderation and should be
dlowed entry and emeagexy landing rights? Concerning the rignt of assdance entry, see
paragraph 2.3.25. For juridiction over agrid intruders, see paragreph 4.4.

2.5.1.1 International Straits Which Connect EEZ/High Seas to EEZ/High Seas. All
aradt, induding military aradft, enjoy the rignt of unimpeded trangt pesssge through the
argoace above intemnationd draits overlapped by territorid sees ¥ Such trangts mugt be
continuous and expeditious and the arcdt invoved mug refran from the thret or the use
of force agand the overagnty, teritorid integrity, or poaliticd indgpendence of the naion
or naions bordering the drat. ® The exadse of the right of oveflight by arcat engeged
in the trandt passage of internaiond draits cannot be impeded or suspended in pescetime for
any purpose: ¥

In international straits not completely overlapped by territorial seas, all aircraft,
induding militay aradt, enjoy high sees freedoms while operating in the high sess corridor
beyond the taritorid sea (See paragraph 252 for a discusson of pamitted activities in
internationd  airspace.) If the high seas corridor is not of smilar converience (e g . , to stay
within the high sees corridor would be inconsgtent with sound navigationd practices), such
arcraft enjoy the right of unimpeded trangt passage through the arspece of the drat?

2.5.1.2 Archipelagic Sea Lanes. All aradt, indudng militay arcdt, enjoy the rignt of
unimpeded passage through the argpace aove achipdagic sea lanes The right of overflight
of such s lanes is essentidly identicd to that of trangt passage through the argpace above
internationd  dtraits overlgpped by teritorid sees .*!

2.5.2 International Airspace. Internaiond arspece is the arspace over the contiguous zone,
the exdusve economic zone, the high sees, and teritories not subject to nationd soveregnty
(e. g ., Antarctica). All international airspace is open to the aircraft of al nations?
Accordingly, arcraft, induding militay aradt, ae free to operate in internationd argpece

% Chicago Convention, arts. 5-16.
8 1982 LOS Convention, art. 38(1).

8 Id art. 38(2). All aircraft must, however, monitor the internationally designated air-traffic control circuit or disiress
radio frequency while engaged in transit passage. Art. 39.

¥ Id., art. 44.

% 1982 LOS Convention, art. 38(1). See also, Nordquist, Vol. Il at 312-315.

91 1982 LOS Convention, art. 53. As in the case of transit passage, all aircraft overflying archipelagic sea lanes must
monitor the internationally designated air-traffic control circuit or distress radio frequency. 1982 LOS Convention, arts. 39
& 54.

% High Seas Convention, art. 2; Territorial Sea Convention, art. 24; 1982 LOS Convention, arts. 87, 58 & 33.
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without intafeence from coedd ndion authorities Military araat may engage in flight
opadions, induding ordnance teding and firing, survallance and intdligence gathering, and
upport of other nava adtivities All such adivities must be conducted with due regad for
the rights of other nations and the sdfety of other araraft and of vesds ® (Note, however,
tha the Antarctic Tresty prohibits militay maneuwvas and wegpons tesing in Antarctic
argpace?) Thee same prindples goply with respect to the oveflight of high sses or EEZ
corridors through that part of internationd draits not overlgoped by teritorid sees %

2.5.2.1 Convention on International Civil Aviation. The United Saes is a paty to the
1944 Convetion on Intenaiond Civil Aviaion (as ae mod ndions. Tha multilaed
tresty, commonly refered to as the “Chicago Convetion,” goplies to avil araat% It
does not agoply to military arcraft or AMC-chater arcraft desgnated as “dae aroat’ (see
paragraph 2.2.2), other than to require that they operate with “due regard for the safety of
navigation of avil aradt. "7 The Chicago Convetion established the Internationd  Civil
Aviation Organization (ICAO) to develop international air navigation principles and
techniques and to “promote ety of flight in internaiond ar navigaion. "%

Vaious operationd gtudtions do naot lend themsdves to ICAO flight procedures These
indude militay oontingendes, dassfied missons pditicdly sendtive missons o routine
araat carier opeaions Operdions not conducted under ICAO flight procedures are
conducted under the “due regard’ dandard. (For additiond information see DOD Dir.
45401 and OPNAVINST 37704 (series) and the Coast Guard Air Operaions Manud,
COMDTINST M37 10.1 (s=ies) )

2.5.2.2 Flight Information Regions. A Hight Informeation Region (FIR) is a defined area of
airspace within which flight information and aerting services are provided. FIRs are
edablided by ICAO for the sdfey of dvil avigion ad encompess both nationd and
internationd  argpace. Ordinarily, but only as a mater of pdlicy, U. S militay arcraft on
routine point-to-point  flights through internationd  argpece fdlow 1CAO flight procedures
ad utlize HR savices As mationed aove exceptions to this policy indude military
contingency operations, dasdfied or pdliticaly sendtive missons and routine arcraft carier

%1982 LOS Convention, art. 87(2), Chicago Convention, art. 3(d).
¥ See paragrgph 24.5.2.1 (p. 2-25).
9 1982 LOS Convention, ats. 35(b), 87 & 58
% Art. 3(a); text reprinted in AFP 110-20, at 6-3.
9 Art. 3(d).
% Art. 44(h).
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operations or other training activities. When U.S. military aircraft do not follow ICAO flight
procedures, they must navigate with “due regard” for civil aviation safety?

Some nations, however, purport to require dl military arcraft in internationd arspace
within thar FIRs to comply with FIR procedures, whether or not they utilize FIR services or
intend to enter national arspace. '@ The U.S. does not recognize the right of a coastd
nation to apply its FIR procedures to foreign military aircraft in such circumstances.
Accordingly, U. S. military arcraft not intending to enter naionad argpace need not identify
themsdves or otherwise comply with FIR procedures established by other nations, unless the
U.S. has specificdly agreed to do so.'”

2.5.2.3 Air Defense Identification Zonesin International Airspace. Internationa law does
not prohibit nations from establishing Air Defense ldentification Zones (ADIZ) in the
international airspace adjacent to their territorial airspace. The legal basis for ADIZ
regulations is the right of a nation to edablish reasonable conditions of entry into its
territory. Accordingly, an arcraft gpproaching national argpace can be required to identify
itsdf while in internationd arspace as a condition of entry approva. ADIZ regulaions
promulgated by the U.S. apply to arcraft bound for U.S. territorid arspace and require the
filing of flight plans and periodic postion reports. '? The U.S. does not recognize the right
of a coastd nation to gpply its ADIZ procedures to foreign arcraft not intending to enter
national argpace nor does the U.S. apply its ADIZ procedures to foreign arcraft not
intending to enter U.S. arspace. Accordingly, U.S. military arcraft not intending to enter

% Chicago Convention, art. 3(d); DOD Directive 4540.1; 9 Whiteman 430-31; AFP 110-31, at 2-9 to 2-10 n.29.
Acceptance by a government of responsibility in international airspace for a FIR region does not grant such government
sovereign rights in international airspace. Consequently, military and state aircraft are exempt from the payment of en route
or overflight fees, including charges for providing FIR services, when merely transiting international airspace located in the
FIR. The normal practice of nations is to exempt military aircraft from such charges even when operating in nationa
airspace or landing in national territory. The only fees properly chargeable against state aircraft are those which can be
related directly to services provided at the specific request of the aircraft commander or by other appropriate officias of the
nation operating the aircraft. 1993 State message 334332.

' The United States has protested such claims by Cuba, Ecuador, Nicaragua and Peru, and has asserted its right to

operate its military aircraft in the international airspace of their FIRs without notice to or authorization from their Air
Traffic Control authorities. See Roach & Smith at 23 |-34.

101 Chicago Convention, arts. 3(a), 11, 28; OPNAVINST 3770.4 (series), promulgating DOD Directive 4540.1, Subj:
Use of Airspace by U.S. Military Aircraft and Firings Over the High Seas. Applicable ROE should also be consulted. See
also ALLANTFLT 016/97 (CINCLANTFLT MSG 1019002 OCT 97).

12 United States air defense identification zones have been established by Federal Aviation Administration (FAA)
regulations, 14 C.F.R. part 99. (The ADIZs for the contiguous U.S. are set out in 14 C.F.R. part 99.42; for Alaska in
99.43; for Guam in 99.45 and for Hawaii in 99.47.) In order that the Administrator may properly carry out the responsibili-
ties of that office, the authority of the Administrator has been extended into the airspace beyond the territory of the United
States. U.S. law (49 U.S.C. sec. 1510) grants the president the power to order such extraterritorial extension when requisite
authority is found under an international agreement or arrangement; the president invoked this power by Exec. Order
10,854, 27 November 1959, 3 C.F.R. part 389 (1959-1963 Comp.). See also MacChesney 579600; NWIP 10-2, art. 422b.
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naiond argace need not identify themsdves or othewise comply with ADIZ procedures
esablished by other nations, unless the U.S. hes spedificdly agreed to do so.'®

It should be emphedzed that the foregoing contemplates a pescdime or nonhodile
environment. In the cae of imminent or actud hodilities, a nation may find it necessxy to
take messures in df-defense tha will afect oveflight in internationd argpace 1

2.6 EXERCISE AND ASSERTION OF NAVIGATION AND OVERFLIGHT RIGHTS
AND FREEDOMS

As announced in the Presdent's United States Oceans Policy datement of 10 March
1983,

“The United Saes will exadse and assrt its navigdion and oveflight rights
and fresdoms on a worldwide bads in a manner tha is conagtent with the baance
of interests reflected in the [1982 LOS convention. The United States will nat,
however, acquiesce in unilaerd acts of other daes desgned to redrict the rights
and freedoms of the intenaiond community in navigaion and ovefligt and
other rdated high sees uses "

When maitime nations gppear to aoquiexe in excessve maitime dams and fal to
exercise their rights actively in the face of constraints on international navigation and
oveflight, those dams and condraints may, in time, be conddered to have been accepted by
the intermationd community as reflecting the practice of nations and as binding upon al usars
of the seas and supejecent argpace Conssquently, it is incumbent upon maitime naions to
protest diplomaicdly dl excessve dams of coedd nations and to exedse ther navigdaion
and oveflight rights in the face of such dams The Presdent's Oceans Policy Satement

mekes dear that the United States has acoepted this responshility as a fundamentd dement
of its nationd policy.!®

1B Chicago Convention, art. 11; OPNAVINST 3770.4 (series), promulgating DOD Directive 4540.1, Subj: Use of
Airspace by U.S. Military Aircraft and Firings Over the High Seas; OPNAVINST 3772.5 (series), Subj: Identification and

Security Control of Military Aircraft; Genera Planning Section, DoD Flight Information publications. Appropriate ROE
should also be consulted.

1% See also paragraph 2.4.4, note 68 (p. 2-23).

1% Annex Al-3 (p. I-38). See U.S. Dep't State, GIST: US Freedom of Navigation Program, Dec. 1988, Annex A2-7
(p. 2-68); and DOD Instruction C2005.1, Subj: U.S. Program for the Exercise of Navigation and Overflight Rights a Sea
(V). See also Roach & Smith, at 255; National Security Strategy of the United States, August 1991, at 15; and Rose, Naval
Activity in the Exclusive Economic Zone--Troubled Waters Ahead?, 39 Naval L. Rev. 67, 85-90 (1990). On 23 September
1989 the United States and the former-Soviet Union issued a joint statement (Annex A2-2 (p. 2-47)) in which they
recognized “the need to encourage al States to harmonize their internal laws, regulations and practices’ with the
navigationa articles of the 1982 LOS Convention.

(continued.. )
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1%5(, ..continued)

The 1982 LOS Convention was designed in part to halt the creeping jurisdictional claims of coastal nations, or ocean
enclosure movement. While that effort appears to have met with some success, it is clear that many nations currently
purport to restrict navigational freedoms by a wide variety of means that are neither consistent with the 1982 LOS
Convention nor with customary international law. See Negroponte, Who Will Protect the Oceans?, Dep't St. Bull., Oct.
1986, at 41-43; Smith, Global Maritime Claims, 20 Ocean Dev. & Int'l L. 83 (1989). Alexander warns of a continuation of
the ocean enclosure movement. He particularly sees more unauthorized restrictions on the movement of warships, military
aircraft and “potentially polluting” vessels in the territorial seas and EEZ, and on transit passage in internationa straits.
Alexander 369-70. The United States' view regarding the consistency of certain claims of maritime jurisdiction with the
provisions of the LOS Convention is set forth in its 3 March 1983 Statement in Right of Reply, Annex Al-I (p. 1-25).

Since 1948, the Department of State has issued approximately 150 protest notes to other nations concerning their excessive
maritime claims, as well as engaging in numerous bilateral discussions with many countries. Negroponte, Current Develop-
ments in U.S. Oceans Policy, Dep't St. Bull., Sept. 1986, at 84, 85; Navigation Rights and the Gulf of Sidra, Dep't St.
Bull., Feb. 1987, at 70; Roach, Excessive Maritime Claims, 1990 Proc. Am. Soc. Int'l L. 288, 290; Roach & Smith, at 4.
United States responses to excessive maritime claims are discussed in Limits in the Seas No. 112 (1992).

See 1 O'Connell 38-44 for a discussion of the significance of protest in the law of the sea. Compare Colson, How Persistent
Must the Persistent Objector Be?, 61 Wash. L. Rev. 957, at 969 (1986):

First, States should not regard legal statements of position as provocative political acts. They are a necessary
tool of the international lawyer's trade and they have a purpose beyond the political, since, occasionaly,
States do take their legal disputes to court.

Second, there is no requirement that a statement of position be made in a particular form or tone. A soft tone
and moderate words may still effectively make the necessary legal statement.

Third, action by deed probably is not necessary to protect a State’'s legal position as a persistent objector

when that State has otherwise clearly stated its legal position. Action by deed, however, promotes the
formation of law consistent with the action and deeds may be necessary in some circumstances to slow

erosion in customary legal practice.

Fourth, not every legd action needs an equal and opposite reaction to maintain one's place in the lega
COSmMos.

Fifth, the more isolated a State becomes in its legal perspective, the more active it must be in restating and
making clear its position.

“The exercise of rights--the freedoms to navigate on the world's oceans—-is not meant to be a provocative act. Rather, in the
framework of customary international law, it is a legitimate, peaceful assertion of a legal position and nothing more.”
Negroponte, Who Will Protect the Oceans?, Dep’'t St. Bull.,, Oct. 1986, at 42. In exercising its navigationa rights and
freedoms, the United States “will continue to act strictly in conformance with international law and we will expect nothing
less from other countries.” Schachte, The Black Sea Challenge, U.S. Naval Inst. Proc., June 1988, at 62.

“Passage does not cease to be innocent merely because its purpose is to test or assert a right disputed or wrongfully denied
by the coastal State. " Fitzmaurice, The Law and Procedure of the International Court of Justice, 27 Br. Y.B. Int'l L. 28
(1950), commenting on the Corfu Channel Case in which the Court held that the United Kingdom was not bound to abstain
from exercising its right of innocent passage which Albania had illegaly denied. 1949 ICJ Rep. 4, 4 Whiteman 356. The
Speciad Working Committee on Maritime Claims of the American Society of International Law has advised that

programs for the routine exercise of rights should be just that, “routine” rather than unnecessarily provoc-

ative. The sudden appearance of a warship for the first time in years in a disputed area at a time of high

tension is unlikely to be regarded as a largely inoffensive exercise related solely to the preservation of an
(continued.. .)
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105(,..continued)
underlying legal position. Those responsible for relations with particular coastal states should recognize that,
so long as a program of exercise of rights is deemed necessary to protect underlying lega positions, delay
for the sake of immediate political concerns may invite a deeper dispute at a latter [sic] time.

Am. Soc. Int'l L. Newsletter, March-May 1988, at 6.

The United States has exercised its rights and freedoms against a variety of objectionable claims, including: unrecognized
historic waters claims; improperly drawn baselines for measuring maritime claims; territorial sea claims greater than 12
NM; and territorial sea claims that impose impermissible restrictions on the innocent passage of any type of vessel, such as
requiring prior notification or authorization. Since the policy was implemented in 1979, the United States has exercised its
rights against objectionable claims of over 35 nations, including the former-Soviet Union, at the rate of some 3040 per
year. Department of State Statement, 26 March 1986, Dep’'t St. Bull.,, May 1986, at 79; Navigation Rights and the Gulf of
Sidra, Dep't St. Bull., Feb. 1987, at 70. See aso, Roach & Smith, at 6.

Perhaps the most widely publicized of these challenges has occurred with regard to the Gulf of Sidra (closing line drawn
across the Gulf at 3030'N). See Figure A2-12 (p. 2-82) and Annex A2-8 (p. 2-70). The actions of the United States are
described in Spinatto, Historic and Vital Bays: An Analysis of Libya's Claim to the Gulf of Sidra, 13 Ocean Dev. & Int'|
L.J. 65 (1983); N.Y. Times, 27 July 1984, at 5; and Parks, Crossing the Line, U.S. Naval Inst. Proc., Nov. 1986, at 40.

Other publicized examples include the transits of the Black Sea in November 1984 and March 1986 (Washington Post, 19
March 1986, at 4 & 21; Christian Science Monitor, 20 March 1986, at 1, 40) and in February 1988 (N.Y. Times, 13 Feb.
1988, at 1 & 6) chalenging the Soviet limitations on innocent passage, see paragraph 2.3.2.1, note 27 (p. 2-8), and of
Avacha Bay, Petropavliovsk in May 1987 (straight baseline) (Washington Post, 22 May 1987, at A34). Most challenges,
however, have occurred without publicity, and have been undertaken without protest or other reaction by the coastal nations
concerned.

Some public commentary on the Black Sea operations has incorrectly characterized the passage as being not innocent.
Rubin, Innocent Passage in the Black Sea? Christian Sci. Mon., 1 Mar. 1988, at 14; Carroll, Murky Mission in the Black
Sea, Wash. Post Nat’l Weekly Ed., 14-20 Mar. 1988, at 25; Carroll, Black Day on the Black Sea, Arms Control Today,
May 1988, at 14; Arkin, Spying in the Black Sea, Bull. of Atomic Scientists, May 1988, at 5. Authoritative responses
include Armitage, Asserting U.S. Rights On the Black Sea, Arms Control Today, June 1988, at 13; Schachte, The Black
Sea Challenge, U.S. Naval Inst. Proc., June 1988, at 62; and Grunawalt, Innocent Passage Rights, Christian Sci. Mon., 18
Mar. 1988, at 15. See aso, Note, Oceans Law and Superpower Relations: The Bumping of the Yorktown and the Caron in
the Black Sea, 29 Va J. Int'l L. 713 (1989); Franckx, Innocent Passage of Warships, Marine Policy, Nov. 1990, at 484-90;
Rolph, Freedom of Navigation and the Black Sea Bumping Incident: How “Innocent” Must Innocent Passage Be? 135 Mil.
L. Rev, 137 (1992); and Aceves, Diplomacy at Sea: U.S. Freedom of Navigation Operations in the Black Sea, Nav. War
Coll. Rev,, Spring 1993, at 59. Mere incidental observation of coastal defenses could not suffice to render noninnocent a
passage not undertaken for that purpose. Fitzmaurice, this note, 27 Br. Y.B. Int'l L. 29, n.1, quoted in 4 Whiteman 357.

Other claims not consistent with the 1982 LOS Convention that adversely affect freedoms of navigation and overflight and
which are addressed by the US. FON program include:

- claims to jurisdiction over maritime areas beyond 12 NM which purport to restrict non-resource related
high seas freedoms , such asin the EEZ (paragraph 2.4.2 (p. 2-20)) or security zones (paragraph 2.4.4 (p. 2-22));

= archipelagic claims that do not conform with the 1982 LOS Convention (paragraph 2.3.4 (p. 2-17)), or do
not permit archipelagic sea lanes passage in conformity with the 1982 LOS Convention, including submerged
passage of submarines and overflight of military aircraft, and transit in a manner of deployment consistent with the
security of the forces involved (paragraph 2.3.4.1 (p. 2-17)); and

- territorial sea claims that overlap international straits, but do not permit transit passage (paragraph 2.3.3.1

(p. 2-12)), or that require advance notification or authorization for warships and auxiliaries, or apply discriminatory
(continued.. .)
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2./ RULESFOR NAVIGATIONAL SAFETY FOR VESSELSAND AIRCRAFT

2.7.1 International Rules. Mog rues for navigaiond safety govaning suface ad
subauface vesds induding waships, ae ocontaned in the Intendiond Reguldions for
Prevating Colisons a Sea 1972, known informdly as the “Interndtiond Rules of the
Road” or “72 COLREGS. "% Thee rules goply to dl intengtiond waers (i.e , the high
sees, exdudve economic zones, and contiguous zones) and, except where a coadd ndion
hes edablished differet rules in that nation's teritorid sea achipdagic waes and inland
waters as wel. The 1972 COLREGS have been adopted as lawv by the United States (See
Title 33 U.S. Code, Sections 1601 to 1606). Artide 1139, U.S. Navy Regulations, 1990,
directs that dl persons in the navad sarvice respongble for the operation of navd ships ad
creft " ddl diligently obsarve " the 1972 COLREGS. Artide 41 1 of U.S Coast Guard
Regulaions (COMDTINST MS5000.3 (saries)) requires compliance by Coast Guard personnd
with dl Federd lav and regulaions

2.7.2 National Rules. Many nations have adopted soecid rules for waters subject to ther
taritorid overdgnty (. e., intend waers achipdagic waes and teritorid  sees).
Vioddion of these rdes by US govenment vesds induding waships may subedt the
U.S to lawsuit for colligon or other damage provide the bess for diplomatic proted, result
in limitation on U.S. access to foreign ports or prompt other foreign action. 17

2721 US. Inland Rules. The US has adopted specid Inland Rules'® gpplicable to
navigation in U.S. waes landward of the demarcation lines edablished by US law for tha
purpose. 1® (See US Coast Guad publication Navigdiond Rules Intenaiond — Inland,
COMDTINST M16672.2 (series), Title 33 Code of Federd Regulaions pat 80, and Title 33
U.S. Code, sections 2001 to 2073.) The 1972 COLREGS agoply seaward of the demarcation
lines in U.S ndiond waes in the US contiguous zone and exdudve economic zone ad
on the high sees

2.7.3 Navigational Rules for Aircraft. Rules for ar navigdion in intemaiond argece
goplicdble to avil aradt may be found in Annex 2 (Rules of the Air) to the Chicago

105(, . .continued)
requirements to such vessels (paragraph 2.3.2.4 (p. 2-11)), or apply requirements not recognized by international
law to nuclear powered warships or nuclear capable warships and auxiliaries (paragraph 2.3.2.4, note 32 (p. 2-1 1)).

See also Boma, Troubled Waters off the Land of the Morning Cdm: A Job for the Fleet, Nav. War Coll. Rev., Spring
1989, at 33.

16 28 U.S.T. 3459, T.I.A.S. 8587, 33 U.S.C. sec. 1602 note (1988), 33 C.F.R. part 81, app. A.
7 See U.S. Navy Regulations, 1990, art. 1139.
108 33 U.SC. sec. 2001 et seq. (1988), implemented in 33 C.F.R. pats 84-90.

'® Such demarcation lines do not necessarily coincide with the boundaries of internd waters or the territoria sea. For
the U.S,, they are indicated on navigational charts issued by the United States Coast and Geographic Survey.
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Convention, DOD  Hight Information  Publication (FLIP) Generd  Flaning, and OPNAV-
INST 37 10.7 (series) NATOPS. The same dandardized technica principles and polices of
ICAO that goply in internationd and mod foragn argpace ae d in efect in the continen
td United Sates Consequently, U.S. pilots can fly dl mgor internationd routes following
the same gened rules of the ar, usng the same navigdion equipment and communication
practices and procedures, and being govened by the same ar traffic control sarvices with
which they ae familiar in the United States Although ICAO has not yet edablished an
“Internetiond  Languege for Avidion, " English is cudomaily ussd intendiondly for ar
traffic contral.

2.8 U.S-U.SSR. AGREEMENT ON THE PREVENTION OF INCIDENTS ON AND
OVER THE HIGH SEAS

In order better to assure the safely of navigation and flight of thar respective warships
and military arcraft during encounters a seg, the United States and the former Soviet Union
in 1972 entered into the U.S-U.SSR. Agreemett on the Prevention of Inddents On ad
Ove the High Sees This Navy-to-Navy agreement, populaly refered to as the “Incidents a
SH o “INCSEA” agreameat, has been highly succesful in minimizing the potentid for
haassng attions and navigdiond one-upmanship beween US and former Sovid  units
operding in dose proximity & sea Although the agreament goplies to warships and military
arcat opeding on and over the “high ssas " it is underdood to embrace such units
opading in dl intenationd waers and internaiond argpece, induding thet of the exdusve
economic zone and the contiguous zone”

10 OPNAVINST C5711.94 (series), Subj: US/USSR Incidents at Sea and Dangerous Military Activities Agreements;
and U.S. Addendum to volume Il of ATP 1. The 1972 INCSEA Agreement, 23 U.S.T. 1168, T.I.A.S. 7379, and its 1973
Protocol, 24 U.S.T. 1063, T.l.A.S. 7624, are reproduced in AFP 110-20, at 36-4.

The INCSEA Agreement does not prescribe minimum fixed distances between ships or aircraft; rules of prudent seamanship
and airmanship apply.

Similar agreements, incorporating the provisions and special signals from the U.S-U.SSR. INCSEA Agreement, entered
into force between the former-Soviet Union and the United Kingdom on 15 July 1986 (U.K.T.S. No. 5 (1987)), the Federal
Republic of Germany on 28 October 1988; Canada on 20 November 1989; France on 4 July 1989; and Italy on 30 Novem-
ber 1989.

An agreement on the prevention of dangerous military activities between the armed forces of the United States and the
former-Soviet Union operating in proximity to each other during peacetime entered into force on 1 January 1990. The
agreement provides procedures for resolving incidents involving entry into the nationa territory, including the territorial
seq, of the other nation “owing to circumstances brought about by force majeure, or as a result of unintentional actions by
such personnel;” using a laser in such a manner that its radiation could cause harm to the other nation’s personnel or
equipment; hampering the activities of the other nation in Special Caution Areas in a manner which could cause harm to its
personnel or damage to its equipment; and interference with the command and control networks of the other party in a
manner which could cause harm to its personnel or damage to its equipment. The text of the agreement, entitled Agreement
Between the Government of the United States of America and the Government of the Union of Soviet Socialist Republics on
the Prevention of Dangerous Military Activities, which was signed in Moscow, 12 June 1989, appears in 28 Int'| Leg.
Mat'ls 879 (1989); see also Leich, Contemporary Practive of the United States Relating to International Law--Prevention of
Dangerous Military Activities, 83 Am. J. Int'l L. 917 (1989).
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2.8
Principd provisons of the INCSEA agreement include

1. Ships will observe drictly both the letter and the spirit of the Internationd Rules of
the Road.

2. Ships will reman wdl dexr of one another to avoid risk of collison and, when

engaged in survellance attivities will exerdse good ssamendhip SO as not to embarass
or endanger ships under surveillance.

3. Ships will utlize specd dgnds for gSgndling ther operation and intentions

4, Ships of one paty will not gamulae atacks by aming guns, missle launchers,
torpedo tubes, or other wegpons a the ships and araraft of the other party, and will
not launch any objet in the diretion of passng ships nor illuminate thar navigation
bridges.

5. Ships conducting exercises with submerged submarines will show the appropriate
sgnds to warn of submarines in the area

6. Ships, when goproeching ships of the other paty, paticulaly those engaged in
replenishment  or  flight operaions, will take appropriate measures not to hinder
maneweas of such ships and will reman wel dear.

7. Aircraft will use the greatest caution and prudence in gpproaching arcraft and ships
of the other paty, in paticuar ships engaged in launching and landing arcraft, and
will not dmulae dtacks by the smulated use of wegpons or peform aerobatics over
ships of the other party nor drop objects near them.

The INCSEA agreement was amended in a 1973 protocol to extend certain of its provi-

gons to indude nonmilitary ships. Spedficdly, the 1973 protocol provided tha U. S . ad
Sovigd militasy ships and aradt ddl not meke Imulaed dtacks by aming guns missle
launchers, torpedo tubes, and other wegpons a nonmilitary ships of the other paty nor
launch or drop any objects near nonmilitary ships of the other paty in such a manner as to
be hazardous to these dhips or to conditute a hezard to navigation.

The agreement also provides for an annua review meeting between Navy

representatives of the two parties to review its implementation.” ' The INCSEA agreement
continues to goply to U.S. and Russan ships and military araraft.” 2

1t The reaults of each annud review mesting are promulgated by the Chief of Nava Operations to the operationa

commanders. Consult appropriate Fleet Commander instructions and OPORDS for detailed guidance.

"2 The INCSEA Agreement is dso in force between the U.S. and Ukraine. Tregties in Force 266 (1995).
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29 MILITARY ACTIVITIESIN OUTER SPACE

2.9.1 Outer Space Defined. As noted in paragrgph 2.5.1, each ndion has complee and
excdudve contrd over the use of its naiond argpace Exogot when exerdsng trangt passage
or achipdagic sea lanes passage oveflight in nationd arspece by foregn aradt is not
authorized without the consant of the teritorid sovereign. However, manmede satdlites and
other objects in eath obit may oveafly foragn teritory fredy. Although there is no legdly
defined boundary between the upper limit of nationd argpace and the lower limit of outer
space, international law recognizes freedom of trangt by man-made space objects a earth
orbiting dtitude and beyond.”

29.2 The Law of Outer Space. Intenaiond law, induding the United Naions Charter,
goplies to the outer gpace adtivities of nations Outer gpace is open to exploraion and use by
dl nations However, it is not subject to nationd approprigtion, and must be used for
peeceful  purposes.! ¥ The term “pesceful purposes’ does not predude military  adtivity.
While acts of aggression in violation of the United Nations Charter are precluded,
soacebased sydems may lanfully be employed to pefom essntid command, contral,
communictions,  intdligence,  navigdtion, ewironmentd, <urvallance and waning  funcions
to assg military adtivities on land, in the ar, axd on and under the sea ' ¥ Usars of outer
goace mus have due regard for the rights and interests of other usars

2.9.2.1 General Principles of the Law of Outer Space. Internaiond lav governing Soace
adtivities addresses both the nature of the activity and the location in space where the spedfic
rules goply. As st out in paragraph 2.9.1, outer space begins a the undefined upper limit of
the eath’'s argpace and extends to infinity. In generd terms, outer space condsts of both the
eath's moon and othe naurd cdedid bodies, and the expanse between thee naurd
objects.

I3 See paragraph 1.1, note 1 (p. I-l) and Schwetje, The Development of Space Law and a Federal Space Law Bar,
Fed. B. News & J., Sep. 1988, at 316.

114 Although a number of nations maintain that “peaceful purposes’ excludes military measures, the United States has
consistently interpreted “peaceful purposes’ to mean nonaggressive purposes. Military activity not constituting the use of
armed force against the sovereignty, territorial integrity, or political independence of another nation, and not otherwise
inconsistent with the U.N. Charter, is permissible. The right of self-defense applicable generally in international law also
applies in space. For a discussion of the U.S. interpretation of “peaceful purposes*® and related issues see, De Saussure &
Reed, Self-Defense--A Right in Outer Space, 7 AF JAG L. Rev. (No. 5) 38 (1985), and Reed, The Outer Space Threaty:
Freedoms--Prohibitions--Duties, 9 AF JAG L. Rev. (No. 5) 26 (1967).

'S Naval operations in support of national security objectives are increasingly dependent upon space systems support
services. Today, virtually every fleet unit relies to some extent on space systems for support, and the military applications of
space technology are steadily increasing. See Holland, The Challenge in Space: The Navy's Case, U.S. Nava Inst. Proc.,
Feb. 1990, at 37; Skolnick, The Navy's Final Frontier, id. Jan. 1989, at 28; Howard, Satellites and Naval Warfare, id.
April 1988, a 39; Jones, Photographic Satellite Reconnaissance, id., June 1980, at 41, U.S. Naval Space Command:
Supporting the Fleet, Aviation Week & Space Technology, March 21, 1988, at 38-51; Burrows, Deep-Black: Space
Espionage and National Security (1986); Yost, Spy-Tech (1985); Karas, The New High Ground: Strategies and Weapons of
Space-Age War (1983); Canan, War in Space (1982); Stine, Confrontation in Space (1981); and Jane's Spaceflight Directory
(annual).
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The rules of intemaiond lawv goplicdble to outer pace indude the following:

1. Access to outer space is free and open to dl naions. 116

2. Outer space is free from dams of sovereignty and not otherwise subject to nationd
appropriction. 117

3. Outer space is to be usad for peaceful purposes. 118
4. Each user of outer space must show due regard for the rights of others ' 1

5. No nudear or other wegpons of mass dedruction may be stationed in outer
Sjme 120

6. Nudear explosons in outer gpace are prohibited. 12

7. Exploration of outer gpace must avoid contamination of the ewironment of outer
space and of the earth's biosphere. '

8. Adronauts must render dl posshle assstance to other adtronauts in didress 12

2.9.2.2 Natural Celestial Bodies. Naurd cdedid bodies indude the eath’'s moon, but not
the earth. Under internationd law, militay bases, inddlations and forts may not be erected
nor may wegpons tets or maneuves be undertaken on naurd cdedid bodies Moreover, dl
equipment, dations, and vehides located there ae open to ingpection on a reciprocd bess
There is no corresponding right of physicd ingoection of man-meade objects located in the

18 Art. 1, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including
the Moon and Other Cdedtid Bodies, 27 January 1967, 18 U.ST. 2411; T.I.A.S. 6347; 610 U.N.T.S. 205; AFP 1 10-20 &
6-2 [hereinafter “Outer Space Treaty”].

W d,, art. Il

814, arts 111 & IV.

19 1d., at. I1X.

2 d., at IV.

U Art. |, Treaty Banning Nuclear Wegpons Tests in the Atmosphere, in Outer Space, and Under Water, 5 August
1963, 14 U.ST. 1313; T.I.A.S. 5433; 480 U.N.T.S. 43; AFP 110-20 a 4-3.

122 Note 116, Outer Space Treaty, art. [X.

B M., at. V.
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expanse between cdedid bodies. Militay personned may be employed on natura ceedtid
bodies for scientific research and for other activities undertaken for peaceful purposes. '

2.9.3 International Agreements on Outer Space Activities. The key legd principles
governing outer Space activities are contained in four widdy ratified multilatera agreements
the 1967 Outer Space Treaty; '** the 1968 Rescue and Return of Astronauts Agreement;'?
the Liability Treaty of 1972;'7 and the Space Objects Registration Treaty of 1975 ' A

124 See paragraph 2.9.2, note 114 (p. 2-38) for the U.S. interpretation of “peaceful purposes.”
135 See paragraph 2.9.2.1, note 116 (p. 2-39), regarding the Outer Space Treaty.

126 Agreement on the Rescue of Astronauts, the Return of Astronauts, and the Return of Objects Launched into Outer
Space, 22 April 1968, 19 U.S.T. 7570; T.l.A.S. 6599; 672 U.N.T.S. 119; AFP 1 10-20 at 6-34.

127 Convention on International Liability for Damage Caused by Space Objects, 29 June 1971, 24 U.S.T. 2389; T.I.A.S.
7762, AFP 1 10-20 at 6-37. The “launching nation” is responsible for damage. The launching nation is, for purposes of
international liability, the nation launching, procuring the launch, or from whose territory the launch is made. Thus, with
respect to any particular space object, more than one nation may be liable for the damage it causes. The launching nation is
internationaly liable for damages even if the launch is conducted entirely by a private, commercial undertaking.

The launching nation is said to be absolutely liable for space-object damage caused on earth or to an aircraft in flight.
Liability can be avoided only if it can be shown that the claimant was grossly negligent. The question of liability for space
object damage to another space object, at any location other than the surface of the earth, is determined by the relative
negligence or fault of the parties involved. The Liability Convention elaborates the general principle of international liability
for damage set forth in Art. VII of the Outer Space Treaty in Arts. Ia, II, Ill and VI. Arts. IV and V address joint and
several liability. The crash of COSMOS 954 in the Canadian Arctic on 24 January 1978 is discussed in Galloway, Nuclear
Powered Satellites; The U.S.S.R. Cosmos 954 and the Canadian Claim, 12 Akron L. Rev. 401 (1979), and Christol,
International Liability for Damage Caused by Space Objects, 74 Am. J. Int’'l L. 346 (1980). The Canadian claim is set forth
in 18 Int'l Leg. Mat’ls 899-930 (1979); its resolution is a 20 Int'l Leg. Mat’ls 689 (1981) wherein the USSR agreed to pay
C$3M in settlement. See also Lee & Sproule, Liability for Damage Caused by Space Debris: The Cosmos 954 Claim, 26
Can. YB. Int'l L. 273 (1988).

There are no “rules of the road” for outer space to determine which spacecraft has the right of way.

The Liability Convention does not distinguish between civil and military space objects. If military weapons are involved, the
injured nation may take the view that the principle of self-defense, rather than the Liability Convention, applies. Advice and
consent to U.S. ratification of the Convention came only after the Department of State provided assurances to the Senate
that it was inapplicable to intentionally caused harm. Christol at 367 citing Senate Comm. on Foreign Relations, Convention
on International Liability for Damage Caused by Space Objects, S. Exec. Rep. 92-38, 92d Cong., 2d Sess. 10 (1972).

18 Convention on Registration of Objects Launched into Outer Space, 14 January 1975, 28 U.S.T. 695; T.I.A.S. 8480;
1023 U.N.T.S. 15; AFP 110-20 at 6-42. In order to enhance safety of space operations, a dual system for registering space
objects launched from earth has been established in the Registration Treaty.

The first obligation is for each launching nation to maintain a registry containing certain information about every space
object launched.

The second obligation is to pass this basic information to the Secretary-General of the United Nations “as soon as
practicable,” and to advise the Secretary-General when the object is no longer in earth orbit. A United Nations registry is
thereby maintained for all space objects launched from earth. Objects in space remain subject to the jurisdiction and control
of the nation of registry. Arts. 11(I), 1), I1l, IV & VIII, Outer Space Treaty, (paragraph 2.9.2.1, note 116 (p. 2-39). If
(continued.. .)
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fifth, the 1979 Moon Tredy, 2 has not been widdy ratified. The United Saes is a paty
to dl of these agreements except the Moon Tredty. 1%

2.9.3.1 Related International Agreements. Severd other internationad agreements redrict
spedific types of adtivity in outer space The USUSSR Anti-Bdlidic Missle (ABM) Treay
of 1972 prohibits the deveopment, testing, and deployment of soace-based ABM sygems or
components  Also pronibited, is any interference with the survelllance sadlites both netions
use to monitor ABM Tredy compliance.!* The ABM Tregsty continues in force between
the US and Russa

The 1963 Limited Test Ban Tredy (a multilaerd tresty) indudes an agreement not to
test nudear wegpons or to carry out any other nudear explosons in outer space. 1%

The 1977 Environmentd Modification Convention (Ao a multilaterd  tregty) prohibits
military or other hostile use of environmental modification techniques in severa
environments, induding outer oace. ¥

133 .continued)
more than one nation is involved in a launch, one of those nations must agree to act as the nation of registry (article 11(2)).
The term “as soon as practicable” is not defined in the Registration Treaty. State practice has established that the extent and
timeliness of information given concerning space missions may be limited as required by national security.

19 Agreement Governing the Activities of States on the Moon and other Celestial Bodies, 18 December 1979, 18 Int'|
Leg. Mat’ls 1434 (1979). reprinted in AFP 110-20 at 6-45.

1% The United States' objections to the Moon Treaty include those advanced regarding the deep seabed provisions of the
1982 LOS Convention. See paragraph 1.6, note 57 (p. I-23). See alse Hosenball, Relevant Treaties Governing Space
Activities: A Summary of World Wide Agreements, Fed. Bar News & J., April 1991, at 128.

31 Treaty Between the United States and the Union of Soviet Socialist Republics on the Limitation of Anti-Ballistic
Missile Systems, 26 May 1972, 23 U.S.T. 3435; T.I.A.S. 7503, reprinted in AFP 110-20 at 4-29. Sofaer, The ABM Treaty
and the Strategic Defense Initiative, 99 Harv. L. Rev. 1972, and Chayes & Chayes, Testing and Development of ‘Exotic’
Systems Under the ABM Treaty: The Great Reinterpretation Caper, 99 Harv. L. Rev. 1956 (1986). discuss the interpreta-
tion of the scope of the obligation in article V of the ABM Treaty not to “develop, test or deploy space-based ABM systems
or components." See 26 Int'l Leg. Mat'ls 282 (1987), id. 1130, and id. 1743 for additional debates on this issue, as well as
133 Cong. Rec. S6623 (19 May 1987), id. S12181 (16 Sep. 1987) (State Department Legal Adviser's report to Congress),
and id. $6809 (20 May 1987) (fourth part of Sen. Nunn's restrictive view). See also the series of articles and commentaries
in Arms Control Treaty Reinterpretation, 137 U. Pa. L. Rev. 1351-1558 (1989).

2 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water, 5 August 1963, 14
U.S.T. 1313 T..A.S. 5433, 480 U.N.T.S. 43, reprinted in AFP 110-20, at 4-3. See paragraph 10.2.2.5, note 9 (p. 10-4).

133 Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification Techniques, 18
May 1977, 31 U.S.T. 333; T.I.A.S. 9614, reprinted in AFP 110-20 at 4-74.
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The 1982 International Telecommunication Convention!** and the 1979 Radio

Regulations'** govern the use of the radio frequency spectrum by sadlites and the location
of sadlites in the geodationary-sadlite orbit.

2.9.4 Rescue and Return of Astronauts. Both the Outer Space Treaty and the Rescue and
Return of Adronauts Agreement edablish spedfic requirements for coming to the ad of
adronauts. The tredies do not didinguish between dvilian and militay adtronauts.

Adronauts of one ndion engaged in outer oace attivities are to render dl posshle
asgdance to adronauts of other nations in the event of acddent or didress If a nation leans
tha gpacecralt pasonnd ae in didress or have made an emergency or unintended landing in
its teritory, the high sses or other intenaiond aea (eg., Antactica), it mug notify the
launching nation and the Seoretay-Generd of the United Nations, take immedide geps to
rescue the parsonnd if within its teritory, and, if in a podtion to do 0, extend search ad
recue agdance if a high sees or other internationd aea landing is involved. Rescued
parsonnd ae to be safdy and promptly returned. 136

Nations ds0 have an obligation to inform the other parties to the Outer Space Treaty or

the Secretay-Generd of the United Nations if they discover outer pace phenomena which
conditute a danger to astronauts. '

2.9.5 Return of Outer Space Objects. A paty to the Rescue and Return of Adronauts
Agreament mus dso natify the Seordary-Gengrd of the United Nations if it leans of an
outer space object’s return to earth in its territory, on the high seas, or in another
internationd area. If the object is locaed in sovereign territory and the launching authority
requests the territorid soverdgn's assgance, the later mudt teke deps to recover and return
the object. Smilarly, such objects found in internationd arees sdl be hdd for or returned to
the launching authority. Expenses incurred in assding the launching authority in dther cese
ae to be borne by the launching authority. Should a nation discover that such an object is of
a “hazardous or ddeerious’ naure, it is entited to immediage adtion by the launching
authority to diminate the danger of ham from its territory.!%®

13 Sen. Treaty Doc. 99-6, Sen. Ex. Rep. 994, entered into force for the United States 10 January 1986.

13 Sen. Treaty Doc. 97-21, entered into force for the United States 27 October 1983.

% Quter Space Treaty, paragraph 2.9.2.1, note 116 (p. 2-39), art. V; Rescue and Return Agreement, paragraph 2.9.3,
note 126 (p. 2-40), arts. 1 - 4. If the astronauts land during an armed conflict between the launching nations and the nations
in which they land, the law of armed conflict would likely apply and permit retention of the astronauts under the 1949
Geneva Conventions. See Part |1, Chapter 11 of this publication.

37 Quter Space Treaty, art. V.

138 Rescue and Return Agreement, art. 5.
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R 0205252 JUN 94
FM O NCPACFLT PEARL HARBOR Hi

TO ALPACFLT

INFO USC NCPAC HONOLULU H

O NCLANTFLT  NORFOLK VA

Cl NCUSNAVEUR  LONDON UK/ /N00//

BT

UNCLAS //N00000//

ALPACFLT 016/94

SUBJ/ SOVEREI GN | MMUNI TY POLI CY

REF/A/DOC/OPNAV/050CT89

REF/B/DOC/SECNAV/14SEP90

REF/C/DOC/CINCPACFLT/24JAN8S

REF/D/DOC/SECNAV/24JAN92

NARR/REF A |S PARAS 2.1.2 AND 3.2.3 OF NWP-9A. REF B IS ARTS

0828, 0859, AND 0860 OF U.S. NAVY REGULATIONS 1990. REF C IS
CI NCPACFLTINST 5440.3H, ART. 2605. REF D IS SECNAVINT 6210. 2,
QUARANTI NE REGULATIONS COF THE ARVED FORCES, PARA 1.5.

RMKS/1. PURPOSE. TO PROVIDE PERCIC EWHASIS ON UNTED STATES

SOVEREI GN | MMUNI TY PCLI CY. REFS A THROUGH D ARE PERTINENT PQLICY

DI RECTI VES.

2. US M LI TARY Al RCRAFT, WARSHI PS, AND  AUXILIARIES (INCLUDING USNS
VESSELS AND AFLOAT PREPCSITIONED FCORCE  SHIPS) ENJOY SOVEREIGN IMMINITY FROM
I NTERFERENCE BY FOREIGN GOVERNMENTAL AUTHCRITIES (E G, PCLI CE, HEALTH,
CUSTOMS, | MM GRATI QN, M LI TARY, ETC) VWHETHER WTHN FOREIGN TERRI TCRY,

FOREI GN TERRI TORI AL SEAS/ Al RSPACE, OR | NTERNATI ONAL WATERS/ Al RSPACE. THI S
IMMUNITY PRECLUDES FOREIGN GOVERNMENTAL  ACTIONS SUCH AS  SEARCH, I NSPECTI ON,
OR  DETENTI ON, AND ALSO PRCHBITS FOREIGN GOVERNMENTAL  OFFIA ALS FROM

EXERCO SING AUTHOR TY OVER PASSENGERS OR CREW WHEN EMBARKED, OR WTH RESPECT
TO COFFIA AL OR PR VATE ACTS PERFORVED ON BOARD.

3. ALTHOUGH IMMINE FROM LAW  ENFCRCEMENT  ACTIONS BY FOREIGN  AUTHOR Tl ES,

US MLITARY SHPS AND A RCRAFT PROCEEDING TO AND FROM A FOREIGN PORT

UNDER DI PLOVATIC CLEARANCE SHALL COWLY WTH REASONABLE HOST  GCOUNTRY

REQU REMENTS ANDYOR RESTRICTIONS ON  TRAFFI C HEALTH, CUSTQVS, I MM GRATI ON,
QUARANTI NE, ETC NONCOMPLI ANCE, HOWEVER, |S SUBJECT ONLY TO BEING ASKED TO
COVPLY, PURSU NG DI PLOVATIC PROTEST, OR TO BEING CRDERED TO LEAVE THE HOST
CONTRY'S TERRITORY CR TERRTORI AL SEA Al RSPACE, NOT TO LAW ENFORCEMENT

ACTI ONS.

4. VWH LE ENFORCEMENT ACTIONS BY FOREIGN COFFIAALS TO ENSURE COWPLI ANCE

WTH HOST COUNTRY LEGAL REQU REMENTS ARE NOI'  PERM TTED, COMVANDI NG

OFFI CERS, MASTERS, AND Al RCRAFT COMWANDERS MAY  THEMSELVES, OR THROUGH THEIR
REPRESENTATI VES, CERTIFY COWLIANCE WTH HOST COUNTRY  LAWS REQUI REMENTS.

IF REQUESTED BY HOST COUNTRY AUTHORITIES, CERTIFICATION NMAY INCLUDE A
GENERAL DESCRIPTION COF MEASURES TAKEN BY US OFFIGALS TO COWLY WTH

REQUI REMENTS. AT THE D SCRETION COF THE COWANDING OFFICER  NASTER OR

Al RCRAFT  COMVANDER, FOREIGN AUTHORITIES MAY BE RECEIVED ON BOARD FOR

PURPCSE OF ACCEPTING CERTIFICATION OF OOWPLI ANCE, BUT UNDER NO

G RCUMSTANCES MAY THEY BE PERMTTED TO EXERCSE GOVERNMENTAL  AUTHCR TY, NOR
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MY THEY INSPECT THE SHP ARCRAFT R ACT AS AN OBSERVER WHLE US.

PERSONNEL  CONDUCT  SUCH | NSPECTI ONS.

5. BEFCRE ENTERNG THE TERRTORY, TERRTGRAL SEA R ARSPACE O A
FCREIGN  CONTRY, COMWANDING COFFICERS, MASTERS, (R AIRCRAFT  COWANDERS
SHOLD DETERMNE THE NATURE AND EXTENT OF LOCAL LAWY REQU REMENTS BY
REVIEWNG APPLICABLE SORCES O INFCRVATION E G, FCREIGN COLEARANCE QU DE
PORT D RECTARY, CPCRDS, LOREQ RESPONSES, NAS SUMARIZES COF LOCAL LAW
ENFORCEMENT  ISSLES, (R OIHER PERTINENT REFERENCE ~ SOURCES.

6. GQUIDANCE FCR SPEQFIC SITUATIONS IS PRONIDED BELON

SI TUATI ON GUI DANCE

A, FOREIGN AUTHORI TI ES REQUEST DO NOT PERMT THE SHP AIRCRAFT TO
PERM SSI OV DEMAND TO SEARCH BE SEARGHED FOR ANY REASON BY
SHP, ARRAFT, OR ANY PART FOREI GN AUTHORI TI ES. EXPLAIN U S
THEREOF, | NCLUDI NG PERSONAL SOVEREIGN IMWN TY POLICY. U.S.
EFFECTS R LOXKERS, FCR AUTHORTIES  MAY  THEMBELVES  CONDUCT
CONTRABAND, EVIDENCE COF CONSENT, COMWAND  AUTHCRI ZED, R
CR Mg, EIC OTHER LAWWL SEARGES R

INSPECTIONS  AND  PRESERVE BVl DENCE
WTHUT FCREEGN CFFIAALS BEING
PRESENT, BUT EVIDENCE SHZED SHALL
NOIT BE TURNED OVER TO FCREI(N
AUTHORI TI ES ABSENT SPECI FI C
DRECTION BY HGER AUTHORTY.

B. FOREEAN AGRCGLTUIRAL R US  AUTHRITIES SHALL REFUSE
HEALTH | NSPECTI ONS DEMAND/ FOREEGN COFFIAALS AGCCESS TO | NSPECT
REQEEST TO COME ON BOARD U S CR SPRAY, BUT MY AGREE TO QCONDUCT
ARCRAFT CR SHP TO QCONDUCT REQUI RED | NSPECTI ON/ SPRAYI NG
SPRAYI NG/ | NSPECTI ON | AW THEMSELVES AND CERTIFY  THAT
FCREIGN  OONTRY  REGULATI ONS. APPROPRI ATE REQUI REMENTS HAVE BEEN

MET.

C. FOREIGN AUTHORI TIES REQUEST/ COWLY WTH APPLICABLE STATUS CF
DEMAND CREW LIST, PERSONNEL FORCE AGREEMENTS (SOFA), OR OTHER
RECCRDS (OR  PERSONAL | NTERNATI ONAL ~ AGREEMENT.  ABSENT AN
INFCRMATICN  ON M LI TARY | NTERNATI ONAL  AGREEMENT  REQUI RI NG
PERSONNEL. D SALGSURE, usS AUTHR TIES  MAY

NOIT  PROVIDE SUCH |INFCRVATIQN  BUT
MY CERTIFY OOWPLIANCE WTH

I NOOLATION CR OMHER PUBLIC HEALTH
REQU REMENTS THAT CREW IS FREE OCF
COMMUNI CABLE DI SEASE. W TH RESPECT
TO HOT CONTRY INURES ABQUT HV
| NFECTI ON, THE  FOLLONNG

CERTI FICATION MAY BE COFFERED. U S
PALICY REQURES ALL MLITARY
PERSONNEL TO BE SCREENED FCR
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FOREI GN AUTHORI TI ES REQUEST/
DEMAND  CREW LI STS, PERSONNEL
RECORDS (OR  PERSONAL

| NFORVATION  ABQUT  NON

M LI TARY PERSONNEL,
CREWVMEMBERS (CIVIL SERVI CE
AND COOWERO AL MR NERS),
OTHER AVIL  OONTRACTCR
PERSONNEL (E. G. TECH REPS).

FOREI GN AUTHORI TIES REQUEST/
DEMAND A LIST O STCRES R

FIREARMG ON BOARD VESSELY

ACFT.

FOREI GN AUTHORI TI ES ATTEMPT
TO LEVWY FINE R TAX N
VESSEL/ ACFT.

FOREI GN  AUTHORI TI ES REQUI RE
VESSELS TO FLY FOREIGN
CONTRY'S  FLAG WA LE

IN A OCONTRY WHCH DCES NOr
HAVE A SCFA WTH THE U S,
FOREI GN AUTHORI TI ES DEMAND/
REQUEST THAT AN | ND VI DUAL
(MLITARY OR EMBARKED
AQVILIAN) SUSPECTED O AN
CFFENSE BE TURNED OVER  FCR
ARREST OR | NVESTI GATI ON
PURPOSES.

| NCLUDI NG

IN PCRT.

2-45
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SEROOCGCAL EVIDENCE O HV

| NFECTI ON. THOSE  TESTING  PCSI TI VE
FOR HV ARE ASSIGNED WTHN THE
UNTED STATES AND NOI' TO DEPLOYING
UNI'TS.

GOWLY WTH APPLICABLE SCFA R

OTHER | NTERNATI ONAL AGREEMENT.
ABSENT AN | NTERNATI ONAL  AGREEMENT
REQURNG DSOCGBURE, A LIST

LIMTED TO NAMES AND PASSPCRT
NUMBERS COF NONMLITARY  PERSONNEL
CN BOARD USN SHPS (VESSELS)/
AIRCRAFT MAY BE PROVIDED TO FCREIGN
AUTHORI Tl ES. OTHER | NFORMATI ON
CONCERNI NG EMBARKED NON- M LI TARY
PERSONNEL, SUCH AS HEALTH RECCRDS,
JGB DESCRPTIAN OR EMPLOYER  MAY
NOr  BE PROVI DED.

DO NOIT PROVIDE LIST OF STCREY
FIREARMG VWHCH ARE TO REMAIN N
BOARD VESSEL/ ACFT. LIST O |ITEMS
TO BE TAKEN OFF VESSEL/ACFT MAY BE
PROVI DED.

PAYMENT O ANY FINES R TAXES IS

PROHBITED REGARDLESS COF  REASONS
CFFERED FCR I MPGSI TI ON

APPRCPRIATE CHARES FCOR  PILOTS,
TUSBOATS, SEWER  WATER PONR AND

OHER REQURED GODS R SERMCES
MAYY BE PAD

FLYING FCREIGN COONIRY'S FLAG IS
PROHBITED EXCEPT IN SPEG AL

GO ROMTANCES AS PROIDED |IN NAVY
REGULATI ONS. WEN [IN DOBT OONSULT
H GHER AUTHORI TY.

I F AN | NDI vipUAL (M LITARY OR
EMBARKED QAMLIAN) SUSPECTED OF AN
CFFENSE ASHORE IS ON BOARD, HTHER
BECAUSE HE HAS RETURNED TO THE
VESSEL/ ACFT BEFORE BEI NG
APPREHENDED,  OR BECAUSE HE WAS
RETURNED BY LOCAL PQLICE R SHCRE
PATROL BEFORE FCRVAL DEMAND FQR
CUSTDY WAS MADE BY FCREIGN
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AUTHR TIES, DO NOI TURN OVER
INDOMDUAL  WTHOUT  PERMSSION  FROM
H GHER AUTHORI TY. IlF  FCREI QN
CFFIAALS RETURN SOMEONE TO U S
JUR SDI CTI ON, U S CFFIAQ ALS  MAY
NOIT PROMSE TO RETURN THE

INDVIDUAL UPON LATER DEMAND BY
FOREI GN AUTHORI TI ES.

. IN A OCONIRY WHCH HAS A SCFA AW SCFA, US CFFIGALS MAY BE
WTH THE US.,, FCREN REQURED TO SURRENDER AN | ND VI DUAL
AUTHORI TIES REQUEST AN SUSPECTED COF COW TTING AN  CFFENSE
INDCMDUAL  WHO IS SUSPECTED IN THE FCREEQGN JURSDCTIONy  TO
O AN COFFENSE BE TURNED OVER TURN O/ER EVIDENCE OBTAINED BY
TO THEM FCR ARREST R VESSEL/ ACFT | NVESTI GATGRS; R TO
| NVESTI GATI ON. PROVIDE SUSPECTED PERSONNEL  TO

PARTIAQ PATE IN CFF SHP/ ACFT

IDENTI FICATION R LINE-UP. IF  ANY
DOBT EXISTS AS TO SCFA TERVS,

QI DANCE SHOULD BE SQUEHT FROM

H GHER AUTHORI TY.

J. DIRING GENERAL PUBLIC RESTCRE CRDER  ESCCRT  CGFFENDERS GFF
MSITING IN FOREIGN PCRTS, SHP R ARCRAFT AND TURN OVER TO
VMSITGRS ENGAGE IN PROTEST LOCAL AUTHORI TI ES. DO NOT ALLOW
AND'CR  DISRPTIVE  ACTIVITY, INVMTE FOREIGN PQLICE ON BOARD TO
R OHERWSE M QLATE ARREST R TAKE QSSTDY O THE
CODTIONS O ACCESS TO SHP OFFENDERS.

R Al RCRAFT.

7. ALL QO NCPACFLT PERSONNEL WHO ARE LIKELY TO DEAL WTH FCREIGN COFFIQALS
(EEG, GO MASTER G A SHP, ACGFT COWANDER  SUPPLY COFFICER  SHORE PATRQL
CFFl CER MEDI CAL  DEPT  REPRESENTATI VE, LI ALSON  PERSONNEL, ETC.) SHOULD
UNDERSTAND U S SO/EREIGN IMMNTY PQLICY AD OQOWLY WTH REQUIREMENTS. |IF
IN DOUBT ABQUT APPLICATITON OF PRNJPLES OF SO/EREIGN IMNTY TO SPEGFIC
SITUATIONS, CONSULT A JUDGE ADVOCATE FOR ADVICE (R ASSISTANCE, AND'CR SEEK
QUDANCE FROM HGER AUTHRTY.

§. ADM R J. KELLY, USN
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JOINT STATEMENT BY
THE UNITED STATES OF AMERICA
AND THE UNION OF SOVIET
SOCIALIST REPUBLICS

Since 1986, representatives of the United States of America and
the Union of Soviet Socidist Republics have been conducting
friendly and constructive discussions of certain international legal
aspects of traditional uses of the oceans, in particular, navigation.

The Governments are guided by the provisions of the 1982
United Nations Convention on the Law of the Sea, which, with
respect to traditional uses of the oceans, generadly constitute
international law and practice and balance fairly the interests of al
States. They recognize the need to encourage al States to
harmonize their international laws, regulations and practices with
those  provisions.

The Governments consider it useful to issue the attached
Uniform Interpretation of the Rules of International Law
Governing Innocent Passage. Both Governments have agreed to
take the necessary steps to conform their internal laws, regulations
and practices with this understanding of the rules.

FOR THE UNITED STATES OF AMERICA:

James A. Baker, 11

FOR THE UNION OF SOVIET SOCIALIST REPUBLICS:
E.A. Shevardnadze

Jackson Hole, Wyoming
September 23, 1989

UNIFORM INTERPRETATION OF
RULES OF INTERNATIONAL LAW
GOVERNING INNOCENT PASSAGE

1. The relevant rules of international law governing innocent
passage of ships in the territorial sea are stated in the 1982 United
Nations Convention on the Law of the Sea (Convention of 1982),
particularly in Part |1, Section 3.

2. All ships, including warships, regardless of cargo,
armament or means of propulsion, enjoy the right of innocent
passage through the territorial sea in accordance with international
law, for which neither prior notification nor authorization is
required.

3. Article 19 of the Convention of 1982 sets out in paragraph
2 an exhaudtive list of activities that would render passage not
innocent. A ship passing through the territorial sea that does not
engage in any of those activities is in innocent passage.

4. A coastal State which questions whether the particular
passage of a ship through its territorial sea is innocent shall inform
the ship of the reason why it questions the innocence of the
passage, and provide the ship an opportunity to clarify its
intentions or correct its conduct in a reasonably short period of
time.

5. Ships exercising the right of innocent passage shal comply
with all laws and regulations of the coasta State adopted in
conformity with relevant rules of international law as reflected in
Articles 2 1, 22, 23 and 25 of the Convention of 1982. These
include the laws and regulations requiring ships exercising the
right of innocent passage through its territorial sea to use such sea
lanes and traffic separation schemes as it may prescribe where
needed to protect safety of navigation. In areas where no such sea
lanes or traffic separation schemes have been prescribed, ships
nevertheless enjoy the right of innocent passage.

6. Such laws and regulations of the coastal State may not have
the practical effect of denying or impairing the exercise of the
right of innocent passage as set forth in Article 24 of the
Convention of 1982.

7. If awarship engages in conduct which violates such laws or
regulations or renders its passage not innocent and does not take
corrective action upon request the coastal State may require it to
leave the territorial sea, as set forth in Article 30 of the
Convention of 1982. In such case the warship shal do so
immediately.

8. Without prejudice to the exercise of rights of coastal and
flag States, all differences which may arise regarding a particular
case of passage of ships through the territorial sea shall be settled
through diplomatic channels or other agreed means.

Department of State Bulletin/November 1989
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STATEMENT OF POLICY
BY
THE DEPARTMENT OF STATE,
THE DEPARTMENT OF DEFENSE,
AND
THE UNITED STATES COAST GUARD
CONCERNING
EXERCISE OF
THE RIGHT OF ASSISTANCE ENTRY

I. Purpose. To edablish a unifoom palicy for the exadse of the right of assdance entry by
United States military ships and arcreft.

II. Background. For centuries maings have recognized a humaenitarian duty to rescue
othes regades of nationdity, in danger or didress from perils of the sea The right to
enter a foragn territorid sea to engage in bona fide efforts to render emergency asssance to
those in dager o didress from perils of the sea (hedndfter refared to as the right of
aSdance entry) has been recognized snce the devdopmet of the modem teritorid sea
concept in the eghteenth century. Acknowledgment of the right of assdance entry is
evidenced in cudomary intendiond lawv. The rignt of assdance entry is independent of the
rights of innocent passage, trandt passage, and achipdagic sea lanes passages

lll. Right of Assgance Entrv. The right of assdance entry is not dependent upon seeking or
recaving the pamisson of the coasd Sate While the pamisson of the coadd Sae is not
required, natification of the entry should be given to the coadd State both as a maiter of
comity and for the purpose of deating the rescue forces of that State. The right of assgance
entry extends only to rescues where the location of the danger or didress is reasonably well
known. The right does not extend to conducting seerches within the foragn teritorid sea
without the pemisson of the coastd State The determination of whether a danger or didress
requiring assdance entry exiss propaly rests with the operationd commander on scene

V. Pdicy.

a Assidance Entry by_Military VessHs When the operationd commander of a United
Saes militay vessd deemines or is informed that a person, dhip, or arcdt in a fordgn
teritorid sea (12nm or lesy) is in danger or didress from perils of the seg that the location
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is ressonably wdl known, and that the United States military vessd is in a pogtion to render

asdance, assdance may be rendered. Notification of higher authority and the coedd Sate
will be & gedfied in goplicdble implementing directives. Implementing directives will
provide for prompt natification of the Depatment of State

b. Assdance Entry by Military Airadt In accordance with gpplicable implementing
directives, when the appropricte operdiond commander delemines or is informed tha a
person, ship, or aradt in a foregn taritorid sea is in danger or didress from perils of the
sg, that the location is reasonadly wdl known, and that he is in a pogtion to render
assdance by deploying or employing military arcraft, he shdl requet guidance from higher
authority by the fastes means avaladle Implementing directives will provide for consultation
with the Depatment of Sate prior to regponding to such requests If, in the judgment of the
operationd commander, however, ay dday in rendeing assdance could be lifethreatening,
the operaiond commander may immediady render the assdance Natification of higher
authority and the coedd Sae will be as spedfied in goplicdble implementing directives
Implementing directives will provide for prompt natification of the Depatmet of Sate

V. Application. This statement of policy applies only in cases not covered by prior
agreement with the coastd State concerned. Where the rendering of assstance to persons
ships or aradat in a foregn taritorid sea is edficdly addressed by an agreement with
thet coadd State the terms of the agreement are controlling.

VI. Implementation. The paties to this daement of policy will implemet the pdlicy in
directives indructions and manuds promulgated by them or by subordinae commands and
organizations

June 27. 1986 IS/
Dae for the Depatment of State
Abraham Sofeer, Legd Advisy
July 20, 1986 IS/
Date for the Depatment of Defense
Hugh O’Neill, Oceans Policy Adviser
Aug 8. 1986 IS/
Date for the U.S. Coast Guad
PA. Yogt
Admird, U. S. Coas Guad
Commeandant
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CHAIRMAN OF THE JOINT
CHIEFS OF STAFF
INSTRUCTION

J5 CJCSl 2410.01A
DISTRIBUTION: A,CS 23 APRIL 1997

GUIDANCE FOR THE EXERCISE OF RIGHT OF ASSSTANCE ENTRY

References : a “Statement of Policy by the Department of State, the Department of
Defense, and the United Sates Coast Guard Concerning Exedse of the

Right of Assgance Entry,” 8 August 1986

b. Joint Pub 3-50/COMDTINST M1620.5 (Coast Guard), 1 February 1991,
“Nationd Search and Rescue Manud,” Volume 1

c. DOD 2500.1M, 6 Jnuay 1997, “Maitime Clams Reeence Manud”

d CXCS 3 121 .01 , “Standing rules of Engegement for US Forces " Endo-
sure A, subpragrgph 8(€)

1. Pupose This indruction edablishes unifoom policy for the exedse of the right of
asdance etry (RAE) by US dhips or aradt within the taritorid sees or archipdagic
waers of foragn dates

2. Cancdlaion. CICS 241001, 20 July 1993, “Guidence for the Exedse of rignt of
Assgance Entry” is hereby cancded.

3. Applicability. This indruction goplies to the CINCs, Sevices and the Directors for

Opeaions and Straegic Plans and Policy, Joint daff. Copies are provided to the Secretary
of Stae and the Commandant of the Coast Guard for information and use as gppropricte.

4. Background.

a For centuriess mainas have recognized a humanitarian duty to rescue persons in
distress due to perils of the sea, regardless of their nationality or location. The
internationdl  community hes long acoepted the right of vessds of any nation to enter a
fordgn da€s taritoid sea to engage in good fath effots to render emergency
asdance RAE is indegpendet of the cudomay internationd legd rights of innocent
passage, trandt passage, and archipdagic sea lanes passage.
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b. Following inadents in which US vesHs on soene faled to as3g hips in didress
because of excessve concern doout entry into the territorid sea of another date the
Depatment of Defense, DOS and US Coast Guad reviewed US Government palicy.
The reault was a unified datement of palicy concaning RAE within the tartorid sea of
another date, issued in August 1986 (reference Q).

c. The UN Law of the Sea Convention provides that ships of dl daes enjoy the right
of innocent passage through the territorial sea of other states. Article 18 of the
Convention provides that passage indudes sopping and anchoring for the purpose of
rendering assgance to parsons, ships, or aradt in danger or didress. As the regime of
innocent passage now goplies in achipdagic waies and given the longdanding duty of
maines to render assdance to persons in didress due to perils of the sea it follows
tha the right of assdance entry is equdly goplicable to achipdagic waters.

d.  This indrudion implements the 1986 datement of policy and extends it to indude
achipdagic waers. This indruction goplies in dl cases except those gedificdly covered
by prior agreements with foreign dates that address assgance to persons ships, or
aradt in thar taritorid sess or achipdagic waers. The endosure discusses bilaed
RAE agreements with Canada and Mexico.

Policy.

a RAE aglies only to rescues in which the location of the persons or property in
danger or didress is ressonadly wdl known. The right does not extend to conducting
aea searches for persons or propaty in danger or didress when thar location is not yet
ressonably wdl known. US forces will conduct area searches within a U.S. recognized
foreign taritorid sea or achipdagic waters only with the permisson of the coedd dae
Such pemisson may be by intenaiond agresment, such as a search ad rescue (SAR)
agreement with that dae, as liged in Appendix B of reference b. When consdeiing or
conducting area searches within a damed or U.S recognized foreign teritorid sea or
achipdagic waes, commendes sould infom those agendes liged in Endosure A,

Subparagrgph 4a

b. RAE into the taritorid sea or achipdagic waes of a fordgn dae involves two
conflicing prindples (1) the rignt of naions to regulde entry into and the operdions
within teritory under thar soverdgnty, and (2) the time-honored mainas impedive to
render rgpid and effective asddance to pasons ships or arcraft in imminent peril a
sa without regard to nationdity or location.

c. The operational commander on the scene must determine whether RAE is

gopropriate under the drcumdances. The tet is whether a pason, dhip, or aroaft,
whose podtion within the teritorid sea or achipdagic waers of another date is
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reesonably wdl known, is in danger or didress due to peils of the sea and requires
emagency assdance

d. In deemining whether to undeteke RAE adtions, commanders mugst condder the

saety of the military ships and araat they command, and of thar crews, as wdl as the
saey of persons ships and araaft in danger or didress

e Commandas should dso congder whether other rescue units, cgpable and willing to
render timdy and effective assdance, ae on the cene or immediady en route

f.  The cugomay internationd lav of RAE is more fully devdoped for vessds than for
aradat. Theaefore the militay commander mugt condder the possble reaction of the
cosdd o achipdagic dae egpecdly if the commender intends to employ military
arcrat within its taritorid sea or its achipdagic waers.

g Although exedse of RAE does not reguire the pamisson of the foregn coedd or
achipdagic dae, US commanders should notify the da€s authorities of the entry in
oder to promote intenaiond comity, avod misunderdanding, and det locd rescue
and medicd asHts.

h. Because of the implications for international relations and for US security,
commanders should keep appropriate authorities and the NMCC informed. See

ubparagrgph 8d( 1) below.

I.  RAE attions should comply with any goplicable hilaerd RAE and SAR agreaments
(Endoaure B), induding those liged in Appendix B of reference b.

j. Reeence c is the DOD source document for determining the soope of a particular
maitime dam (eg, extent of a damed teritorid se8) and whether or not that particu
lar maitime dam is recognized by the United Sates The fact that the United States hes
conducted an operationd freedom of navigation assertion or st a protest note regarding
a paticula coadd dae dam can be teken as nonrecognition of the dam in question.
Othewise, the teritorid sea of a coedd date or the archipdagic waters of an archi-
pdagic dae will be regaded as preumptivdy vdid for the purpose of this indruction.
The DOS “Limits of the Sees’ saries ad the Navd War College “Blue Book, Val. 66,
ae ssoconday sources for determining whether and to what extent a paticular country’s
maitime dams are conddered excessve by the United States

k. The pdicy s forth in this indruction is conggent with the current sanding rules of
engagement for US forces pursuant to reference d.
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6. Definitions.

a Opediond commander on the scene The snior officer in tacticd command of the
unit(s) capable of rendering meaningful and timely assistance; this commander is
responsble for coordinating rescue efforts a the Ste

b. Tearitorid sea The bdt of oceen messured ssaward up to 12 nm from a da€s
basdines determined in accordance with internationd lav and subject to the da€'s
oveaegnty. The U.S. does not recognize the portions of damed teritorid sea more
than 12 nm from properly drawvn basdines

c. Archipdagic waters An achipdagic date is a dae that is condituted whally of one
o more groups of idands Such daes may drav gdraght archipdagic basdines joining
the outemogt points of thar outermog idands, providing the raio of wae to land
within the basdines is between 1 to 1 and 9 to 1. The waters endosad within properly
dravn achipdagic basdines ae cdled achipdagic waes and ae aubect to the
achipdagic da€s soveragnty.

d. Danger or distress. A clearly apparent risk of death, disabling injury, loss, or
sgonificant  damege

e Pails of the s|a Acddents and dangas peculiar to maitime adtivities, induding
goms waves, and wind; grounding; fire amoke and noxious fumes flooding, Snking,
and cgpdzing; loss of propulson or deering; and other hazards of the sea

f. Emegency assdance Rexcue attion tha mud be taken without dday to avoid
gonificant risk of degth or sarious injury or the loss of or mgor damege to a ship or
arcréft.

g. Militay ships and arcraft. For the purposes of this indruction, a US military ship is
dther a waship dedgnaed "USS" o an auxiliay in, the Militay Sealift Command
(MC) force For the purposes of this indruction, a US militay araaft is an arcraft
operated by a unit of the US Armed Forces other than the Coest Guard (except when
oparaing as pat of the Navy), beaing militasy markings and commanded and manned
by personnd of the Armed Forces.

7. Responsihilities.

a The Charman of the Jont Ches of Saf will monitor the exadse of RAE ad

deveop further procedurd guidance for the CINCs and the Chiefs of the Sarvices under
the ovadl DOD policy guidance
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b. The combatant commanders will issue policy guidance and specific procedural
reporting requirements talored to ther aess of regiond responghility and the forces
under thelr operationd contral.

c. The NMCC will fdlow routine procedures to coordinate with cognizant DOS and
US Coad Guad offidds to ensure timdy natification, review, and response to CINCs
and opeaiond commaendes in RAE stuaions

d. The Militay Savices will provide traning on RAE opeaions coordinaion, and
communicaions  procedures

e Guidance for opeaaiond commanders is contained in Endosure A.

8. Ummay of Changes This revison updaes CICS 241001 to incdude the right of
assgance ery within achipdagic waes daifies that RAE only gpplies within a foreign
daes UStrecognized teritorid sea or achipdagic waes and daifies that the indruction
aoplies to auxiliaries in the MSC Force

9. Effettive Dae This indruction is effective upon recapt.

For the Charman of the Joint Chiefs of ST
/s/

Demnis C. Blar
Vice Admird, U. S. Navy
Director, Joint Staff

Endosures
A--Guidance for Operationd Commeanders
B--Bilaerd Agreaments Affecting Right of Assdance Entry
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ENCLOSURE A

GUIDANCE FOR OPERATIONAL COMMANDERS

1. The operaiond commander of a US military ship should exercise RAE and immediately
enter a foreign date€'s USrecognized teritorial sea or archipeagic waters when dl three
following conditions are met:

a. A peson, ship, or arcraft within the foreign territoria sea or archipdagic waters is
in danger or distress from perils of the sea and requires emergency assistance.

b. The location is reasonably wel known.

¢. The US military ship is in a pogdtion to render timdy and effective assstance.

Although not a required condition, the operationd commander should aso condder whether
other rescue units, cgpable and willing to render timely and effective assdance, are on the
scene or immediately en route. Military ships conducting RAE operations will not deploy
arcraft (induding helicopters) within a USrecognized foreign territorid sea or archipdagic
waters unless paragraphs 2 or 3 below apply.

2. An opediond commander may render emergency assdance employing US military
arcraft in a US recognized foreign teritorid sea or achipdagic waters under RAE only
when the commander determines that al four following conditions apply:

a. A peson, ship, or arcraft in the foreign teritorid sea or archipdagic waers is in
danger or didress from perils of the sea and requires emergency assistance.

b. The location is reasonably wel known.

c. The US military aircraft is able to render timely and effective assistance. If
available, unarmed aircraft will be used to conduct RAE activities.

d. Any dday in rendering assstance could be life threstening.
Although not a required condition, the operationd commander should aso consder whether

other rescue units, cgpable and willing to render timely and effective asssance, are on the
scene or immediately en route.

Enclosure A
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3. An operational commander may render assistance in non-life-threatening situations
employing US militay arcadt in a USrecognized foregn taritorid sea or  archipdagic
waers under RAE when the falowing two conditions are met:

a The Conditions in subparagrgohs 2a, b, and ¢ aove are met.

b. The cognizat CINC or other gopropriate authority in the operdtiond chan of
command hes soedficdly authorized the exadse of RAE employing arcdt. Before
authorizing RAE employing araat, such higher authority will conaut with the DOS
(Operations Center) by contacting the NMCC.

4. When a commander enters or authorizes entry into the claimed or US-recognized

taritorid sea or achipdagic waters of a foregn dae under RAE, the commander will
immediady natify :

a  Appropriste authorities and the NMCC by an OPREP-3 PINNACLE. The OPREP-3
PINNACLE will describe locaion; unit(S) involved; neture of the emergency asssance
reection by the coedd or achipdagic date induding efforts to deny entry or offas of
aSdance and edimaed time to complee the misson. The NMCC will immediady
inform the DOS (Operations Center) and Heedguaters, US Coagt Guard (Hag Flot).
(USCG HQ is prepared to fadlitate contacting foragn date rescue authorities to notify
them of the RAE opaaion, as gopropriie) The cognizat Chigf of Misson and US
Defense Attache Office (USDAO) will be informetion addresses.

b. The coedd or achipdagic dae, by the fadet means avaladle of the location,
unit(s) involved, naure of the emergency and assdance required, whether any assstance
is needed from that government, and edimated time of departure from the teritorid sea
or achipdagic waers. Contact will normdly be with the Rescue Coordinaion Center of
the foragn dae involved.

Endosure A
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ENCLOSURE B

BILATERAL AGREEMENTS AFFECTING
RIGHT OF ASSISTANCE ENTRY

Intemnationd agreements to which the United Sates is a paty and tha modify the gopli-
cdion of this guidance are discussed bdow. (For more information, sse Appendix B of
reference b. )

a Canada “Memorandum of Undesanding Between the United Staies Coast Guad,
the United Saes Air Force, the Canadian Forces and the Canadian Coast Guard on
Search and Rescue, ' 24 March 1995.

() This underdanding dates that in accordance with cusomay internaiond law,
ldy for the purposes of rendering emergency rescue assdance to persons, vesss,
or araat in danger or didress when the location is ressonably wel known, SAR
units of dather country may immediady enter onto or ove the taritory or the
teritorid sees of the other country, with natificstion of such entry made as soon as
practicable.

(2 Pursuat to this undergtanding, commanders should natify the neares Canadian
Rescue Coordination Centre (RCC). (Upon recaipt by the NMCC of the OPREP-3
required in subparagregph 4a, Endosure A of this indruction, the NMCC will natify
US Coas Guad Heedguaters, which will arange contact with the appropriae
Canadian RCC))

b. Mexico. Treaty to Fadlitate AsSdance to and Sdvage of Vesds in Teritorid
Waters” 13 June 1935, T.I.A.S. No. 905, 49 Stat. 3359.

(1) This tresty pamits vesHls and rescue equipment of dther country to a3
vesHs (and cews) of thar own nationds tha are dissbled or in didress within the
territorid waters or on the shores of the other country:

(@ Within a 720-nm redius of the interssction of the international boundary line
and the Padfic Coedt.

(b) Within a 200-nm radius of the intersection of the internationd boundary line
and the coadt of the Gulf of Mexico.

Endosure B
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(2 The treaty requires the commander to send notice of entry to asss a distressed
vessd to gppropriae authorities of the other country a the earlies possble moment.
Assigance efforts may procead unless the authorities advise that such assdance is
unnecessay.

(3 In this tregty, assdance means ay at tha hdps prevet injury aisng from a
marine perl to persons or propaty, and the teem vessd indudes arcrat.

Enclosure B
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R 0616302 JUN 88
FM NAVY JAG ALEXANDRIA VA
TO AIG NINE NNE ZERO TWD

BT
UNCLAS //NO5800//

SUBJ: GU DANCE FOR JUDGE ADVOCATES CONCERNING THE TRANSIT
PASSACE REG ME IN |INTERNATIONAL  STRAITS

1. PASS TO ASSIGNED JUDCGE ADVOCATES.

2. THS MESSAGE PROVIDES GUDANCE AND AMPLIFYING | NFORVATI ON
CONCERNING THE R GHT OF TRANSIT PASSAGE THROUGH | NTERNATI ONAL
STRAITS AS IT EXISTS IN CUSTOVARY | NTERNATIONAL LAW AS REFLECTED
IN THE 1982 uU. N COWENTION ON THE LAW OF THE SEA (HERE NAFTER
REFERRED TO AS "THE 1982 CONVENTION'). THE US IS NOT A SIGNATORY
TO THE 1982 CONVENTION DUE TO |ITS SEABED M N NG PROV S| ONS.
HONEVER, IN H'S STATEMENT ON UNTED STATES OCEANS PQLICY O MARCH
10, 1983, PRESIDENT REAGAN ANNCGUNCED THAT THE US CONSIDERS THE
NON-SEABED PROVISIONS O THE 1982 CONVENTION AS REFLECTIVE COF
EXISTING MARITIME LAW AND PRACTICE AND THAT THE US WULD ACT
ACCORDI NGLY.

3. THE REGME OF TRANSIT PASSACE IS DEFINED IN PART Il (ARTICLES
34 THROUGH 45) O THE 1982 CONVENTION. TRANSIT PASSAGE MEANS THE
EXEROSE O THE FREEDOM OF NAVIGATION AND OVERFLI GHT, SCLELY FCR
THE PURPCSE OF CONTINUQUS AND EXPEDITIQUS TRANSIT OF A STRAT.
THERE 1S NO REQUREMENT OF PRICR NOTIFICATION TO OR AUTHORI ZATI ON
O THE STATE OR STATES BCRDERING A STRAIT. WTH VERY FEW

EXCEPTI ONS, SOME NOTED IN PARAGRAPH 8 BELOWN THE REG@ ME APPLIES
TO ALL STRAITS USED FOR | NTERNATI ONAL NAVI GATION BETWEEN ONE PART
OF THE HIGH SEAS OR AN EXCLUSIvVE ECONOMIC ZONE (Eez) AND ANOTHER
PART G- THE HG SEAS OR AN EEZ, |IF EITHER O THE FCO.LON NG

CONDI TI ONS EXI ST: (A THE TERRITORIAL SEA CLAIMBE (OF 12 NM R
LESS) OF THE STATE OR STATES BORDERING THE STRAIT OVERLAP SO THAT
THERE IS NO HGH SEAS OR EEZ ROQUTE THROUGH THE STRAIT, OR (B)
THERE 1S NO OVERLAP, BUT THE RESULTING OCORRIDOR BETWEEN THE AREAS
OF TERRRTORAL SEA IS UNSUTABLE FOR SURFACE OR SUBSURFACE
TRANSIT BECAUSE OF ITS NAVIGATIONAL AND HYDROGRAPHIC

CHARACTERI STI CS.

4. THE GCGEORAPHICS O STRAITS VARY. THE AREAS OF OVERLAPPING
TERRTCRAL SEAS IN MANY CASES DO NOIr ENCOWPASS THE ENTIRE AREA
O THE STRAIT IN WHCH THE TRANSIT PASSAGE REG@ ME APPLIES. THE
REGME APPLIES NOI OMY IN OR OVER THE WATERS OVERLAPPED BY
TERRTCRAL SEAS BUT ALSO THROUGHQUT THE STRAIT AND IN ITS
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APPROACHES, INCLUDING AREAS OF THE TERRITORAL SEA THAT ARE
OERLAPPED. THE STRAIT OF HORMZ PROVIDES A CASE IN PONT;
ALTHOUGH THE AREA OF OVERLAP OF THE TERRITORIAL SEAS OF IRAN AND
OWN |S RELATIVELY SMALL, THE REGME OF TRANSIT PASSAGE APPLIES
THROUGHOUT THE STRAIT AS WELL AS IN ITS APPROACHES | NCLUDI NG
AREAS OF THE OVANL AND THE IRANAN TERR TOR AL SEAS NOT
OVERLAPPED BY THE OTHER (NOTE: THE ESSENCE OF TRANSIT PASSAGE IS
THAT A VESSEL OR AIRCRAFT IN A STRAIT CONTINUOUSLY AND

EXPEDI TIOUSLY MOVING BETWEEN TWD BODIES OF WATER (IN WHCH THE
FREEDOM OF NAVIGATION AND OVERFLIGHT IS THE APPLICABLE REG ME)
NEED NOT BECOME SUBJECT TO THE REGME OF |NNOCENT PASSAGE WHEN
REQURED TO ENTER A TERRITORAL SEA IN THE STRAT OR ITS
APPROACHES. )

5. SHPS AND A RCRAFT ENGAGED IN TRANSIT PASSAGE ARE SUBJECT TO
THE RESTRICTIONS AND OBLIGATIONS DESCRBED IN ARTICLE 39 OF THE
1982 CONVENTION. THEY MJUST REFRAIN FROM ACTIVITIES OTHER THAN
THCSE INCIDENT TO THEIR "NORMAL MODES' OF CONTINUQUS AND

EXPEDI TIQUS  TRANSIT. THUS, SHPS AND AIRCRAFT NMNAY PRCCEED |IN
THEIR NORVAL MIDES, |.E, SUBVARINES MAY TRANSIT  SUBMERGED, SHI PS
MAY DEPLOY AIRCRAFT, AND NAVAL/AIR FORCES GENERALLY MAY BE
DEPLOYED IN A NMANNER CONSISTENT WTH THE NCORVAL SECURITY NEEDS COF
THCSE FORCES WHLE IN THE STRAIT. ALSO THEY MJST PROCEED W THOUT
DELAY, REFRAIN FROM ANY THREAT OR USE OF FORCE, COWLY WTH
ACCEPTED | NTERNATIONAL (I.E., IM>TYPE) REGULATI ONS, ETC. THERE
IS NO REQUIREMENT FOR STATE (INCLUDING M LITARY) Al RCRAFT
(ARTICLE 39) OR FOR SUBMERGED NAVIGATION TO FOLLON ANY PARTI CULAR
ROUTE VWHLE EXEROSING THE RGAT OF TRANSIT PASSAGE

6. THE REGME O TRANSIT PASSAGE DCES NOI' IN OIHER RESPECTS
AFFECT THE LEGAL STATUS OF THE WATERS FORM NG THE STRAITS
(ARTICLE 34.1). JUR D CALLY, | NTERNAL WATERS RENVAI N | NTERNAL
WATERS; TERRITORIAL SEAS REMAIN TERRITORIAL SEA EEZS AND HCGH
SEAS AREAS REMAIN EEZS AND HGH SEAS. (ARTICLE 35). ANY ACTIVITY
WVHCH IS NOIT AN EXEROSE OF THE R GHT OF TRANSIT PASSAGE RENAINS
SUBJECT TO WHATEVER LEGAL REGME IS APPLICABLE UNDER THE 1982
CONVENTION TO THE WATER AREA O THE STRAIT IN WHCH THE ACTIMVTY
OCCURS. (ARTICLE 38.3). THUS, |IF NOI' ENGAGED IN TRANSIT PASSAGE,
EG, IF THE SHP 1S NOI' TRANSITING GCONTINUOQUSLY AND

EXPEDI TIQUSLY THROUGH THE STRAIT, THE SHP IS SUBJECT TO THE
RULES FOR NAVIGATING |IN INTERNAL WATERS, TERRI TORI AL SEAS, EEZ' S,
AND H GH SEAS, AS THE CASE NAY BE.

7. IN SUWARY, THE REGME CF TRANSIT PASSACE OONFERS CERTAIN
RIGHTS AND |IMPCSES CERTAIN DUTIES ON SHPS AND Al RCRAFT

EXERCOSING THE R GHT OF TRANSIT PASSAGE. THESE R GHTS AND DUTIES
COMWENCE AS SOON AS THE SHP OR AIRCRAFT ENTERS THE APPROACHES TO
AN I NTERNATIONAL STRAIT FOR THE PURPCSE COF CONTINUQUS AND
EXPEDITIQUS TRANSIT OF THE STRAIT, AND THEY CEASE AS SOON AS THE

2-60



Annex A2-§

SHP OR A RCRAFT DEPARTS THE APPROACHES ON THE OTHER SIDE
HOWEVER, THE PROVISIONS FOR TRANSIT PASSAGE DO NOI' ALTER THE
UNDERLYING JURIDICAL NATURE O THE WATERS VWHCH MAKE UP THE
STRAI'T.

8. AS NOTED IN PARAGRAPH 3, ABOVE, THE 1982 CONVENTION PROVI DES
THAT THERE ARE A FEW STRAITS USED FOR | NTERNATIONAL NAVIGATION |IN
VHCH THE REGME OF TRANSIT PASSAGE DCES NOI'  APPLY. ONE  CATEQCORY
(ARTICLE 35(0) IS STRAITS SPECFICALLY REGLATED BY LONG

STANDI NG CONVENTI ONS, FOR  EXAMPLE, THE BOSPORUS AND DARDANELLES,
VHCH ARE GOVERNED BY PROVISIONS COF THE MONTREUX  CONVENTI ON
ANOTHER CATEGRY (ARTQE 38.1) 1s SrRATS FORMED BY AN ISLAND
AND THE MAINLAND OF A STATE, |IF THERE EXISTS, SEAWARD O THE
ISLAND, A H@&H SEAS R EEZ ROUTE OF SI M LAR NAVI GATI ONAL AND
HYDROGRAPHIC COONVENENCEE THE PRME BEXAWPLE O THS LATTER
CATEGRY IS THE STRAT O MSSINA IN SUCH A STRAIT, THE REGQME
OF NON- SUSPENDABLE INNOCENT PASSAGE APPLIES. (ARTICLE 45.1(A)).

9. THS MESSAGE HAS BEEN COCRDINATED WTH THE DEPARTMENT OF STATE
AND REFLECTS OFFIAL US PQLICY. QUESTIONS SHOUD BE REFERRED TO

cobE 10 (DSN: 227-9161, COMMERCIAL: 202-697-9161).
BT
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(In draft as of 1 November 1997)

FM
TO
| NFO
BT

UNCLAS//N00000//
MSGID/GENADMINXXXXXXXXX/-//

SUBJ/ TRANSIT PASSACE IN INTERNATIONAL  STRAITS  PQLICY//

REF/A/DOD 4500.54-G/-/NOTAL//

NARRREF A IS DD FOREIGN CLEARANCE QU DE  CHAPTER FIVE CONTAINS
JONI STAFF GQUDANCE ON MLITARY FLIGHTS |IN | NTERNATI ONAL

Al RSPACE, |INTERNATIONAL STRAITS AND ARCHIPELAGIC SEA LANES.//

RMKS/1. SUWARY. RECENT CHALLENGES TO US. TRANSIT R GHTS
THROUGH THE STRAT GF HCRMIZ BY OVAN AND IRAN HAVE MADE IT
NECESSARY TO CQARFY GUDANCE ON PQLICY AND PROCEDURES FCR U S
SO/EREIGN | MMNE VESSELS ENGAGED IN TRANSIT PASSAGE THROUGH
INTERNATICNAL  STRAITS.  US  SO/EREEGN IMMNE VESSELS ENJOY A
RGIT G TRANSIT PASSAGE THROUGHQUT THE STRAIT (SHORELINE TO
SHORELI NE), AS weLL AS 17s APPROACHES (INCLUDING THE TERRI TORI AL
SEA OF ADJACENT GCOASTAL STATES). ALTHOUGH U S SO/EREIGN | MINE
VESSELS WLL NORVALLY USE INTERNATIONAL MARITIME  ORGAN ZATI ON
(IM)-APPROVED TRAFFIC SEPARATION SCHEMES (TSS) AND QOWPLY WTH
RLE 10 CF COOLREGS WHLE TRANSITING AN | NTERNATICONAL STRAIT,
THERE IS NO LEGAL REQUREMENT TO DO SO IF SUCH VESSELS DO NOT
ELECT TO VOLUNTARLY USE THE TSS. TRANSITS THAT DO NOI MAKE USE
G A TSS SHALL BE OCONDUCTED WTH DUE REGARD FCR THE SAFETY CF
NAVI GATION. |F CHALLENGED BY QOOASTAL STATE AUTHORTIES, A US.
SO/EREIGN IMMNE VESSEL SHOUD RESPOND THAT IT IS A US WARSHP
CR OHER SO/EREIGN IMMNE VESSEL AND STATE, "I AM ENGAGED IN
TRANS T PASSAGE |IN AGCCCRDANCE WTH I NTERNATIONAL  LAW" A DETAILED
LEGAL ANALYSIS FOLLOMS IN PARAGRAPHS 3 THROUGH 6 FOR USE BY
COMWAND JUDGE  ADVOCATES.

2. PURPOSE.

A TO CGARFY GQJIDANCE AND PROVIDE AWPLIFYING | NFCRMATION ON
Uu.S. PAICY AND PROCEDURES FOR U S SO/EREI AN | MMUNE  VESSELS
ENGACED |IN TRANSIT PASSACE THROUEH | NTERNATIONAL  STRAITS
CONNECTING ONE PORTION O THE H & SEAYEXCLUSIVE ECONOM C  ZONE
(EEZ) W TH ANOTHER PORTION oOF THE H GH SEAS/EEZ.
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B THS GQUDANCE DCES NOI' APPLY TO STRAITS SPEC FICALLY
REGULATED BY LONG STANDING CONVENTIONS (SUCH AS THE TURKISH
STRAITS), TO STRAITS FCRMED BY AN ISLAND AND THE MAINLAND OF A
STATE, IF THERE EXISTS, SEAWARD O THE ISLAND, A HGH SEAS/ EEZ
ROUTE COF SIMLAR NAVIGATIONAL AND HYDROGRAPH C  CONVEN ENCE  ( SUCH
AS THE STRAIT OF MESSINA) COR TO STRAITS IN WHCH THERE EXISTS A
HGHd SEASEEZ CORRIDOR OF SIMLAR NAVIGATIONAL AND HYDROGRAPHI C
CONVENIENCE  (SUCH AS THE FEMER BELT).

C GUDANCE ON MLITARY FLIGHTS IN [INTERNATIONAL STRAITS IS
PROVIDED IN REF A

Db NOTHNG IN THS GQGIUDANCE IS INTENDED TO IMPAIR THE ABILITY
TO CONDUCT CPERATIONS GCONSISTENT WTH SAFETY O NAVIGATION OR THE
COMWANDER S INHERENT AUTHCRITY AND GBLIGATION TO USE ALL
NECESSARY MEANS AVAILABLE AND TO TAKE ALL APPRCPRIATE ACTION IN
SELF-DEFENSE OF THE COWANDER S UNT AND OHER U S, FORCES IN THE
VI CI NI TY.

3. BACKGROUND/ REGULATORY REG ME.

A THE 1982 UNTED NATIONS CONVENTION ON THE LAW O THE SEA
(1982 LGOS CONVENTI QN).

(1) THE UNTED STATES IS NOT YET A PARTY TO THE 1982 LGS
CONVENTI ON. HOWEVER, IN HS STATEMENT ON U S OCEAN PQLICY OF
MARCH 10, 1983, PRESIDENT REAGAN ANNOUNCED THAT THE UNITED STATES
CONSIDERS THE NON-SEABED PROVISIONS O UNCLGS AS  REFLECTIVE OF
EXISTING MARITIME LAW AND PRACTICE AND THAT THE UNTED STATES
WULD ACT ACCCRDINAY. THS MEW HAS BEEN REITERATED BY EVERY
SUCCESSI VE ~ ADM NI STRATI ON.

(2) THE REGME OF TRANSIT PASSAGE IS SET QUT IN PART Il CF
THE 1982 Los CONVENTION (ARTICLES 37 THROUGH 44). TRANsIT PASSAGE
IS DEFINED AS THE FREEDOM OF NAVIGATION AND OVERFLIGHT SCLELY FOR
THE PURPCSE COF CONTINUQUS AND EXPEDITIQUS TRANSIT OF THE STRAIT
IN THE NORVAL MODE OF OPERATION. TH'S MEANS THAT SUBVARINES NAY
TRANSIT SUBMERCGED; M LITARY A RCRAFT MAY OVERFLY [N COVBAT
FORVATION AND WTH NORVAL EQU PMENT  CPERATI QN AND SURFACE SH PS
MY TRANSIT IN A MNNER NECESSARY FOR THEIR SECURITY, I NCLUDI NG
FORVATION STEAMNG AND THE LAUNCH NG AND RECOVERY OF Al RCRAFT,
WHERE CONSISTENT WTH SOUND NAVI GATI ONAL  PRACTI CES. ALL SH PS AND
Al RCRAFT, REGARDLESS OF CARX) ARVAMENT CR MEANS COF PROPULSI QN
ENJOY TH 'S NONSUSPENDABLE R GHT OF TRANSIT PASSAGE, WTHOUT PRIOR
APPROVAL BY OR NOIFICATION TO THE COASTAL STATES BORDERING THE
STRAI T.

(3) COASTAL  STATES BORDERING | NTERNATIONAL  STRAITS  MAY
DESI GNATE SEA LANES AND TRAFFIC SEPARATION SCHEMES (TSS) FOR
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NAVI GATION IN STRAITS WERE NECESSARY TO PROMOTE THE SAFE PASSAGE
OF SHPS SUCH ROUTING MEASURES SHALL OONFORM TO | MO STANDARDS
(I.E., REGLATION V/8 O THE 1974 |NTERNATIONAL GCONVENTION FCR
THE SAFETY OF LIFE AT SEA (SOLAS) AND |ITS ASSOC ATED QU DELI NES
AND CRITERIA) AND SHALL BE REFERRED TO THE |IMD FOR ADCPTION PRI OR
TO THEIR DESI GNATI O\ SHPS |IN TRANSIT PASSACE SHALL RESPECT

APPLI CABLE SEA LANES AND TSS ESTABLISHED IN ACCORDANCE WTH |IMD
STANDARDS. (NOTE: | MO-APPROVED RQUTING MEASURES  APPLI CABLE IN

I NTERNATIONAL  STRAITS ARE SET QJT IN IMO PUBLICATION "SH PS
ROUTEING" (SIXTH EDITION), AS AMENDED.)

(4 SHPS IN TRANSIT PASSAGE SHALL COWLY WTH GENERALLY
ACCEPTED | NTERNATI ONAL REGULATI ONS, PROCEDURES AND PRACTICES FOR
SAFETY AT  SEA INCLUDING THE 1972 | NTERNATIONAL REGULATIONS  FOR
PREVENTING OCLLISIONS AT SEA (COOLRECS). SHPS IN TRANSIT PASSAGE
SHALL ALSO PROCEED WTHOUT DELAY THROUGH THE STRAIT, REFRAIN FROM
ANY THREAT OR USE OF FORCE AGAINST THE SOVEREIGNTY, TERR TOR AL
INTEGRITY OR PCQLITICAL |NDEPENDENCE OF THE STATES BCRDERING THE
STRAIT, AND REFRAIN FROM ANY ACTIMTIES OIHER THAN THOSE | NG DENT
TO THEIR NORVAL MXDE O CONTINUOUS AND EXPEDITIQUS TRANSIT UNLESS
RENDERED NECESSARY BY FORCE NAJEURE OR BY Di STRESS.

B. THE 11974 | NTERNATIONAL CONVENTION FOR THE SAFETY OF LIFE AT
SEA (SOLAS), AS AMENDED.

(1) REGULATION V/I8 COF SOLAS RECOGNIZES THE | NTERNATI ONAL
MARI TIME CORGANIZATION (IM) AS THE ONLY | NTERNATI ONAL  BCDY
RESPONSI BLE FOR  ESTABLISH NG AND ADCPTING SH PS ROUTI NG
MEASURES, [INCLUDING TSS, ON AN | NTERNATI ONAL LEVEL.

(2) RUWES GOVERNNG THE ESTABLISHVENT OF SHPS  ROUTING
MEASURES ARE CONTAINED N REGULATION V/8 OF SOLAS AND ITS
ASSOCIATED GUDELINES AND CRTERA (I.E, IMD ASSEMBLY RESCLUTION
A.572(14), AS AMVENDED). REGULATION V/8 AND RESCLUTION A.572(14)
DO NOT APPLY TO WARSH PS, NAVAL AUXILIARES OR OTHER GOVERNMENT-
OMED OR OPERATED VESSELS USED ONLY FOR NON COWERCIAL  SERVI CE
HOMVER SUCH SHPS ARE ENCORAGED TO PARTIGPATE IN | MO APPROVED
SHPS  ROUTING SYSTEMS.

(3) ADDI TI ONALLY, NOTHING IN REGULATION V/I8 NOR ITS
ASSCO ATED GUDELINES AND CRTERA SHALL PREJUDICE THE R GHTS AND
DUTIES CF STATES UNDER | NTERNATIONAL #LAW OR THE LEGAL REG MES CF
STRAITS USED FCR |INTERNATIONAL NAVIGATION AND ARCH PELAGC SEA
LANES.

(4) THE UNITED STATES IS A PARTY TO SOLAS.

C. THE 1972 |INTERNATIONAL REGULATIONS FOR PREVENTI NG
COLLISIONS AT SEA (COLREGS), AS  AMENDED.
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(1) PURSUANT TO RULE 1, OCOREGS APPLY TO ALL VESSELS ON THE
HGHA SEAS AND IN AL WATERS OCONNECTED THEREWTH NAVI GABLE BY
SEAGO NG VESSELS, I NCLUDING VESSELS ENTITLED TO SOVEREIGN
I MMUNI TY.

(2) RUWE 10 OF COLREGS PRESCRIBES THE OONDUCT COF VESSELS
WTHN OCR NEAR TSS ADCPTED BY THE IMO IN ACCORDANCE WTH
REGULATION V/8 OF SOLAS. PURSUANT TO RULE 10 OF OOLREGS, A VESSEL
USING A TSS SHALL NOI USE AN INSHORE TRAFFIC ZONE WHEN | T CAN
SAFELY USE THE APPRCPRIATE TRAFFIC LANE WTHN THE ADJIACENT TSS,
EXCEPT THAT A VESSEL NAY USE AN INSHORE TRAFFIC ZONE WHEN EN
RQUTE TO OR FROM A PCRT, OFFSHORE | NSTALLATION OR STRUCTURE,
PILOT STATION CR ANY OIHER PLACE SITUATED WTH N THE | NSHORE
TRAFFI C  ZONE, R TO AVAOD IMED ATE DANGER  VESSELS NOT USING A
TSS SHALL AVOD THE SEPARATION SCHEME BY AS WDE A MRAN AS IS
PRACTI CABLE. ( NOTE: A VESSEL RESTRICTED IN HER ABLITY TO
MANEWWER WHEN ENGAGED IN AN CPERATION (1) FOR THE MA NTENANCE OF
SAFETY OF NAVIGATION IN A TSS R (2) FOR THE LAYING SERVIANG R
PIKNG WP OF A SBMARINE CABLE, WTHN A TSS IS BEXEWPT FROM
COMPLYING WTH RULE 10 TO THE EXTENT NECESSARY TO CARRY QUT THE
OPERATI ON. )

(3) THE UNITED STATES IS A PARTY TO OOLREGS.
DO US NAVW REGULATIONS (1990).

(1) PURSUANT TO ARTICLE 1139, ALL PERSONS IN THE NAVAL
SERVICE RESPONSIBLE FOR THE OPERATION OF NAVAL SHPS AND CRAFT
SHALL DILIGENTLY GBSERVE COOLREGS AND THE [INLAND  NAVIGATION  RULES,
WHERE SUCH RULES AND REGULATIONS ARE APPLICABLE TO NAVAL SHPS.

(2) IN THOSE SITUATIONS WHERE SUCH RUWES CR REGULATIONS ARE
NOT  APPLICABLE TO NAVAL SH PS OR CRAFT, THEY SHALL BE CPERATED
WTH DUE REGARD FCOR THE SAFETY OF OTHERS.

4. ANALYSI S.

A FOR TRANSIT PASSAGE TO HAVE ANY MANNG SURFACE
SUBSURFACE AND OVERFLIGHT NAVIGATION COF WATERS CONSTITUTING THE
APPROACHES TO THE STRAIT MJST BE INCLUDED. IF THE RGHT COF
OVERFLIGAT OR SUBMERGED TRANSIT APPLIED ONY WTHN THE
GEOGRAPH CAL  DELINEATION OF A CERTAIN STRAIT, BUT NOI TO AREAS
LEADING INTOQUT G THE STRAIT, IT WUD FEFFECTIVELY PREVENT THE
EXEROSE O THE RGHT O OVERFLIGHT AND SUBMERGED TRANSIT.
MOREOVER, REQURING SHPS AND A RCRAFT TO CONERGE AT THE
HYPOTHETI CAL  ENTRANCE TO THE STRAT WULD BE | NOONSISTENT WTH
SOND NAVIGATIONAL  PRACTICES. THE R GT O TRANSIT  PASSACE
THEREFORE APPLIES NOI' ONLY TO THE WATERS OF THE STRAIT |TSELF,
BUT ALSO TO ALL NORVALLY USED APPROACHES TO THE STRAIT.
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B. THE 1982 LCS CONVENTION RECOGNIZES THE AUTHORITY COF COASTAL
STATES TO DESIGNATE, AND REQURES SHPS IN TRANSIT PASSAGE TO
RESPECT, |MDAPPROVED TSS IN |INTERNATIONAL STRAITS, PROVIDED SUCH
ROUTING MEASURES COONFORM TO |IMD STANDARDS SET OUT IN  REGULATI ON
V/8 COF SOLAS AND RESOLUTION A.572(14). HOMEVER AS D SCUSSED
ABOVE, ROUTING MEASURES ADCPTED PURSUANT TO REGULATION V/8 AND
ITS ASSOOATED GUDELINES AND CRTERA (I.E, RESOLUTI ON
A.572(14)) DO NOT APPLY TO SOVEREIGN |MMNE VESSELS. HENCE,
COMPLIANCE WTH AN IMD>APPROVED TSS IN AN |NTERNATIONAL STRAIT IS
NOT LEGALLY REQURED OF SOVEREIGN |MWNE VESSELS.

C SIMLARLY, RULEE 1 O OOLREGS PROVIDES THAT TSS MNAY BE
ADCPTED BY THE IMO FOR THE SAFETY OF NAVIGATION RULE 10 OF
COLREGS APPLIES TO ANY TSS ADCPTED BY THE IMD,  PURSUANT TO ITS
AUTHORITY UNDER REGULATION V/8 OF SOLAS AND |ITS ASSCC ATED
GU DELI NES. HONEVER, AS PREVIQUSLY D SCUSSED, SOVEREI GN | MMUNE
VESSELS ARE SPEC FICALLY EXEMPT FROM COWLIANCE WTH | MO APPROVED
ROUTI NG MEASURES. SOVEREIGN | MMUNE VESSELS ARE ENCOURAGED TO
COVPLY VOLUNTARILY WTH SUCH MEASURES, BUT THERE IS NO LEGAL
REQU REMENT TO DO SO HENCE, COOWPLIANCE WTH RULE 10 OF OOLREGS,
WHCH PRCHBITS THE USE OF AN INSHORE TRAFFIC ZONE WHEN A SHP
CAN SAFELY USE THE APPRCPRIATE TRAFFIC LANE WTHN THE ADJACENT
TSS AND REQURES SHPS NOI USING THE TSS TO AVOD IT BY AS WDE A
MARGN AS IS PRACTICABLE, IS NOI LEGALLY REQURED OF SOVEREIGN
I MMUNE VESSELS THAT HAVE ELECTED NOI' TO USE THE TSS. ACCORDI NAY,
TRANSI T PASSACE APPLIES THROUGHQUT THE STRAIT, SHCRELINE TO
SHORELI NE.

5. POLICY.

A FOR SOVEREIGN | MMUNE VESSELS, THE R GT O TRANSIT PASSACGE
APPLIES THROUGHOUT THE STRAIT (SHORELINE TO SHORELINE), AS \WELL
AS IN ITS APPROACHES (INCLUDING THE TERRITORIAL SEA COF AN
ADJACENT COASTAL STATE) .

B. ALTHOUGH U S SO/EREIGN |IMMUNE VESSELS WLL NORVALLY USE
| MO APPROVED TSS (WHEN PRACTICABLE AND COWATIBLE WTH THE
M LITARY MsSsioN) AND ComPLy WTH RuUuLE 10 OF COLREGS (I NCLUDI NG
ITS PRCHBITION ON THE USE OF INSHORE TRAFFIC ZONES) WH LE
TRANSI TING AN INTERNATIONAL STRAIT, THERE IS NO LEGAL REQU REMENT
TO DO SO IF SUCH VESSELS DO NOT ELECT TO VOLUNTARLY USE THE TSS.
WHEN VOLUNTARILY USING AN IMD>APPROVED TSS, RUE 10 OF COLREGS
MUST BE OBSERVED.

C SITUATIONS WHICH MAY NOI LEND THEMBELVES TO COWPLIANCE WTH
AN I MOAPPROVED RQUTING MEASURE | NCLUDE: M LI TARY  CONTI NGEND ES;
CLASSIFI ED M SSIONS; PQLITICALLY SENSITIVE AREA M SSIONS; FREEDOM
G- NAVI GATI ON  ASSERTI ONS; ROUTINE  AIRCRAFT CARRI ER  CPERATI ONS;
M NE CLEARANCE CPERATI ONS; SUBMERGED  CPERATI ONS; R VARIQUS OTHER
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LEG TI MATE PURPOSES/ M SSI ONS. SUCH COPERATIONS SHALL BE OONDUCTED
WTH DUE REGARD FOR THE SAFETY OF NAVI GATION

DO IF CHALLENGED BY AUTHORITIES O A COASTAL STATE WH LE
TRANSI TING AN | NTERNATI ONAL  STRAIT, u.S. SOVEREIGN | MMUNE  VESSELS
SHOULD ADVISE COASTAL STATE AUTHORITIES THAT IT IS A US  WARSHP
OR OIHER SOVEREIGN |IMMUNE VESSEL AND STATE, "I AM ENGAGED IN
TRANSIT PASSAGE |IN ACCORDANCE WTH | NTERNATIONAL LAW"  THE  VESSEL
SHOULD THEN CGCONTINUE ON |ITS PLANNED TRACK

6. CONCLUSI ON. THE REGME OF TRANSIT PASSAGE OONFERS CERTAIN
RIGHTS AND |IMPCSES CERTAIN DUTIES ON SHPS AND Al RCRAFT
EXEROSING THE R GHT OF TRANSIT PASSACEE THESE R GHTS AND DUTIES
COMWENCE AS SOON AS THE SH P OR AIRCRAFT ENTERS THE APPROACHES TO
AN I NTERNATIONAL STRAIT FOR THE PURPCSE COF CONTINUQUS AND
EXPEDITIQUS TRANSIT O THE STRAIT, AND THEY CEASE AS SOON AS THE
SHP OR A RCRAFT DEPARTS THE APPROACHES ON THE OIHER SIDE. THERE
IS NO LEGAL REQU REMENT FOR SOVEREIGN | MMUNE VESSELS TO COWLY
WTH |IM>APPROVED RQUTING MEASURES IN I NTERNATIONAL  STRAI TS
SOVEREIGN | MMUNE VESSELS ARE ONLY LEGALLY OBLIGATED TO EXERC SE
DUE REGARD FOR THE SAFETY OF NAVIGATION VWHLE ENGAGED IN TRANSIT
PASSAGE. HOANEVER, SUCH VESSEL MAY VOLUNTARILY COWPLY WTH IMO-
APPROVED RQUTING MEASURES IN I NTERNATIONAL STRAITS WHEN

PRACTI CABLE AND COWATIBLE WTH THE MLITARY M SSION VWH LE
VOLUNTARILY USING AN IMD>APPROVED TSS, RULE 10 O OCOLREGS MJST BE
OBSERVED.

7. THHS MESSAGE HAS BEEN COCORDINATED WTH THE DEPARTMENT OF STATE
AND REFLECTS COFFIGQ AL U S PQICY. QUESTIONS SHOULD BE  REFERRED
To DOD REPOPA (DSN 227-9161, COMM 703-697-9161) orR N3L/NSL (DSN
227- 0835, cow 703- 697- 0835) .

2-67



ANNEX A2-7

L
lSl A quick reference ad on U S foreign relations
Not a comprehensive policy statement

Bureau of Public Affars e Department of State

US Freedom of Navigation Program December 1988

Background: US interests span the world' s oceans geopolitically and economically. US
national security and commerce depend greatly upon the internationally recognized legal
rights and freedoms of navigation and overflight of the seas. Since World War I, more than
75 coastal nations have asserted various maritime claims that threaten those rights and
freedoms. These *“objectionable claims” include unrecognized historic waters claims;
improperly drawn basdines for measuring maitime clams, teritorid sea clams greater than
12 nautical miles; and territorial sea claims that impose impermissible restrictions on the

innocent passage of military and commercid vessedls, as well as ships owned or operaied by a
date and used only on government noncommerica Service.

US policy: The US is committed to protecting and promoting rights and freedoms of
navigation and overflight guaranteed to all nations under international law. One way in which
the US protects these maritime rights is through the US Freedom of Navigation Program.
The program combines diplomatic action and operational assertion of our navigation and
overflight rights by means of exercises to discourage state claims inconsistent with
international law and to demonstrate US resolve to protect navigational freedoms. The
Departments of State and Defense are jointly responsible for conducting the program.

The program started in 1979, and President Reagan again outlined our position in an ocean
policy daement in March 1983:

. . .the United States will exercise and assert its navigation and overflight rights and
freedoms on a worldwide basis in a manner that is consistent with the balance of
interests reflected in the [1982 UN Convention on the Law of the Sea]. The United
States will not, however, acquiesce in unilateral acts of other states designed to restrict
the rights and freedoms of the international community in navigation and overflight and
other related high seas uses.

The US considers that the customary rules of international law affecting maritime navigation
and overflight freedoms are reflected and dated in the gpplicable provisons of the 1982 UN
Convention on the Law of the Sea

Nature of the program: The Freedom of Navigation Program is a peaceful exercise of the

rights and freedoms recognized by international law and is not intended to be provocative.
The program impartially rejects excessive maritime claims of alied, friendly, neutral, and

2-68



Annex A2-7

unfriendly states alike. Its objective is to preserve and enhance navigational freedoms on
behdf of al dates.

Diplomatic _action:  Under the program, the US undertakes diplomatic action a severd levels
to preserve its rights under international law. It conducts bilateral consultations with many
coastal states stressing the need for and obligation of all states to adhere to the international
law customary rules and practices reflected in the 1982 convention. When appropriate,the
Department of State files forma diplomatic protests addressing specific maritime clams that
are inconsistent with international law. Since 1948, the US has filed more than 70 such
protests, including more than 50 since the Freedom of Navigation Program began.

Operationa assertions. Although diplomatic action provides a channel for presenting and
preserving US rights, the operational assertion by US naval and air forces of internationally
recognized navigational rights and freedoms complements diplomatic efforts. Operational
assertions tangibly manifest the US determination not to acquiesce in excessive claims to
maritime juridiction by other countries. Although some operations asserting US navigationd
rights receive intense public scrutiny (such as those that have occurred in the Black Sea and
the Gulf of Sidra), most do not. Since 1979, US military ships and aircraft have exercised
their rights and freedomsin all oceans against objectionable claims of more than 35 nations
a the rate of some 30-40 per year.

Future intentions. The US is committed to preserve traditional freedoms of navigation and
overflight throughout the world, while recognizing the legitimate rights of other dtates in the
waters off their coasts. The preservation of effective navigation and overflight rights is
essential to maritime commerce and global naval and air mobility. It is imperative if all

nations are to share in the full benefits of the world's oceans.

For further information: See also GISTs, “Law of the Sea,” June 1986, and “Navigation
Rights and the Gulf of Sidra, " December 1986.

Hariet Culley, Editor (202) 647-1208
2-69



Navigation Rights
and the Gulf of Sdra

Background

In October 1973, Libya announced that
it considered all water in the Gulf of
Sidra south of a straight baseline drawn
a 32" 30' north latitude to be interna

Libyan waters because of the gulfs
geographic location and Libya's historic
control over it. The United States and

other countries, including the U.S.S.R.,

protested Libya's claim as lacking any

historic or legal justification and as
illegally  restricting freedom of
navigation on the high seas. Further, the
U.S. Navy has conducted many
operations within the gulf during the
past 12 years to protest the Libyan
claim. These exercises have resulted in

two shooting incidents between Libyan
and U.S. forces. The first was in 1981,

when two Libyan aircraft fired on U.S.

arcraft and were shot down in air-to-air
combat, and the second in March 1986,
when the Libyans fired severd missiles
at U.S. forces and the United States

responded by attacking Libyan radar

installations and patrol boats.

Barbary Coast History

This is not the first time that the United
States has contended with navigational
hindrances imposed by North African
states. After the American Revolution,
the United States adhered to the then
common practice of paying tribute to the
Barbary Coast states to ensure safe
passage of U.S. merchant vessels. In
1796, the United States paid a onetime
sum (equal to one-third of its defense
budget) to Algiers with guarantees of
further annual payments. In 1801, the
United States refused to conclude a
similar agreement with Tripoli, and the
Pasha of Tripoli declared war on the
United States. After negotiations failed,
the United States blockaded Tripoli, in
the autumn of 1803 Commodore Edward
Preble led a squadron, including the
U.S.S. Constitution (“Old Ironsides”),
to the Mediterranean to continue the
blockade. Shortly after the squadron
arrived off Tripoli, aU.S. frigate, the
Philadelphia,  ran aground and was
captured. Lt. Stephen Decatur led a
team into  Tripoli harbor and
successfully  burned  the  Philadelphia. In
June 1805, the Pasha agreed to terms
following a ground assault led by U.S.
marines that captured a port near

ANNEX A2-8

[See map a Figure A2- 12
® . 2-w

Tripoli. In 1810 Algiers and Tripoli
renewed raids against U.S. shipping,
and in 1815, Commodore Decatur’s
squadron caught the Algerian fleet a sea
and forced the Dey of Algiers to agree
to terms favorable to the United States.
Decatur then proceeded to Tunis and
Tripoli and obtained their consent to
similar treaties. A U.S. squadron
remained in the Mediterranean for
severd years to ensure compliance with
the treaties.

Current Law and Custom

By custom, nations may lay historic
claim to those bays and gulfs over
which they have exhibited such a degree
of open, notorious, continuous, and
unchallenged control for an extended
period of time as to preclude traditiond
high seas freedoms within such waters.
Those waters (closed off by straight
baselines) are treated as if they were
part of the nation’s land mass, and the
navigation of foreign vessdls is generaly
subject to complete control by the
nation. Beyond lawfully closed-off bays
and other areas along their coasts,
nations may claim a “territorial sea” of
no more than 12 nautical miles in
breadth (measured 12 miles out from the
coast's low water lineor legal straight
baseline) within which foreign vessels
enjoy the limited navigational ‘“right of
innocent passage. " Beyond the territoria
sea, vessels and aircraft of all nations
enjoy freedom of navigation and
overflight.

Since Libya cannot make a valid
historic waters claim and meets no other
international law criteria for enclosing
the Gulf of Sidra, it may vaidy clam a
12-nautical-mile territorial sea as
measured from the normal low-water
line along its coast (see map). Libya
dso may clam up to a 200-nautical-mile
exclusive economic zone in which it
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may exercise resource jurisdiction, but
such a claim would not affect freedom
of navigation and overflight. (The
United States has confined its exercises
to areas beyond 12 miles from Libya's
coast.)

U.S. Position

The United States supports and seeks to
uphold the customary law outlined
above, and it has an ongoing global
program of protecting traditional

navigation rights and freedoms from
encroachment by illegd  maritime
claims. This program includes
diplomatic protests (delivered to more
than 50 countries since 1975) and ship
and aircraft operations to preserve those
navigation  rights.  lllegd  maritime
claims to which the United States
responds  include:

o Excessve teritorid sea clams;

¢ Improperly drawn baselines for
measuring maritime claims; and

e Attempts to require notification or
permission before foreign vessels can
transit a nation's territorial sea under the
right of innocent passage.

Thus Libya has not been singled out
for special consideration but represents
simply one instance in the continuing
U.S. effort to preserve worldwide
navigational rights and freedoms. The
fact that Libya chose to respond
militarily to the U.S. exercise of
traditional navigation rights  was
regrettable and without any basisin
international  law.

U.S. Intentions

The United States will pursue actively
its efforts to preserve traditional
navigation rights and freedoms that are
equally guaranteed to all nations. The
preservation of rightsis essential to
maritime commerce and global naval
and ar mobility and is imperative if all
nations are to share equally in the
benefits of the world’s oceans. As
always, the United States will exercise
its rights and freedoms fully in accord
with international law and hopes to
avoid further military confrontations,
but it will not acquiesce in unlawful
maritime claims and is prepared to
defend itself if circumstances o reguire.

Taken from the GIST series of December 1986,
published by the Bureau of Public Affairs,
Department of State.



FIGURE A2-1

DANISH STRAITS
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FIGURE A2-2
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FIGURE A2-3
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FIGURE A2-4

STRAIT OF HORMUZ
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Source: Roach & Smith, at 190.
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FIGURE A2-§

STRAIT OF MALACCA
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FIGURE A2-6

STRAIT OF TIRAN
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FIGURE A2-7

CANADIAN ARCTIC
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Source: Roach & Smith, at 66.
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FIGURE A2-9

LATIN AMERICAN NUCLEAR FREE ZONE
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FIGURE A2-10

SOUTH PACIFIC NUCLEAR-FREE ZONE
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FIGURE A2-11

AFRICAN NUCLEAR-WEAPON-FREE ZONE
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FIGURE A2-12

GULF OF SIDRA
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Nation

Albania
Algeria
Antigua & Barbuda
Bangladesh
Barbados
Brazil
Bulgaria
Burma
Cambodia
Cape Verde
China (PRC)
Congo
Croatia
Denmark
Djibouti
Egypt

Finland
Grenada
Guyana
India
Indonesia
Iran
Korea, South
Libya
Maldives
Malta
Mauritius
Oman

Pakistan

Philippines
Poland

Romania

St. Vincent & the
Grenadines
Seychelles
Somdia

Sri Lanka
Sudan

Syria

United Arab Emirates
Vietnam

Yemen

Yugodavia, Former

TABLE A2-1

Redrictions on Warship Innocent Passage
(As of 1 January 1997)

Restriction, Year of Claim

Special  permission; 1946

Prior  permission; 1963

Prior permission; 1982

Prior  permission; 1974

Prior  permission; 1979

Prior  permission; 1954
Limited to sea lanes; 1987
Prior  permission; 1977

Prior  permission; 1982

Prior  permission; 1982

Prior permission; 1958; 1992, 1996
Prior  permission; 1977

Prior notification; 1995

Prior  permission; 1976
Nuclear power/materials; 1979
Prior notification; 1983
Nuclear power/materials; 1982
Prior notification; 198 1

Prior permission; 1978

Prior notification; 1977

Prior notification; 1976

Prior notice; 1962

Prior permission; 1982, 1994
Prior notification; 1978

Prior notice; 1985

Prior  permission; 1976

Prior notification; 1981

Prior notification; 1977

Prior  permission; 1989
Nuclear power/materials, 1989
Prior  permission; 1976
Nuclear power/materials, 1976
Prior  permission; 1968

Prior  permission; 1968

Prior  permission; 1956

Prior permission; 1983

Prior notification; 1977

Prior permission; 1972

Prior permission; 1977

Prior permission; 1970

Prior permission; 1963

Prior permission; 1993

Prior permission; 1980

Limit on number; 1980

Prior  permission (PDRY); 1967
Nuclear ~ power/materials  (PDRY);
Prior notification (YAR); 1978
Nuclear power (YAR); 1982
Prior notification; 1965

Limit on number; 1986

3 Multiple protests or assertions

Source: U.S. Department of State, Office of Ocean Affairs, Roach & Smith, at 158-9.
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u.s.
Protest

1989
19642
1987
1982
1982

1982
1982

1989
19922
1987

1991
1989
1985
1983
1989
19822
1982
19762

19872
19772
1985
1982
19812
1982
1991
1991
1982
1982
1969
1989
1989

1982
1982
1986
1989
1989

1982
1982
1982
1982
1986
1986
19862
1986

U.S. Assertion
of Right of
[nnocent

19852
19792
1987
1996
19822

19852
19862
1991

19862

19932

1988
1988
19852

19892

19812

19912
19862
1994

19852

19793
19852
19792
19842
1995

19822

19822
19792

1990

e



Straits Formed by an Idand of a Nation and the Mainland Where There Exists Seaward

TABLE A2-2

of the Idand a Route Through the High Seas or an Exclusve Economic Zone of

Coastal Nation Strait

Argentina Estrecho de la Maire
Canada Cans0

Canada Georgia

Canada Jacques Cat-tier Passage
Canada Johnstone
Canada Northumberland
Canada Queen Charlotte
China Hainan

France lle d’Yeu

Greece Elafonisou!

Italy Messina

Japan Okushiri-kaikyo
Japan Rishiri-suido
Japan Sado-kaikyo
New Zealand Foveaux

Russia Provirv Litke
Sweden Kamar Sund
Tanzania Mafia

Tanzania Zanzibar Channel
Turkey Imroz

United Kingdom

United Kingdom

I Andikithiron Strait has a least width of 16 miles. Given Greece's 6-mile territorial sea claim, this leaves a high seas/eez

Pentland Firth

The Solent

Similar Convenience

Island

Idla de los Estados

Cape Breton
Vancouver

Anticosti
Vancouver

Prince Edward
Vancouver
Hainan

Ile d’Yeu

Kithira
Sicily

Okushiri

Rishiri

Sado

Stewart
Karaginsky
Oland

Mafia

Zanzibar

Imroz

Orkney Islands

Ide of Wight

corridor of 4 miles through the strait. Source: Alexander, at 206-7.
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Alternative Route

high seadeez

route east of Isla de los Estados
Cabot Strait

high seedeez

route west of Vancouver Island
Cabot Strait

high seas/eez

route west of Vancouver Island
high seas/eez

route north of Prince Edward Island

high seadeez

route west of Vancouver Island
high seedeez

route south of Hainan Island
high seas/eez

route west of Ile d’Yeu
Kithira or Andirkithiron Straits
high seedeez

route south of Sicily

high seas/eez

route west of Okushiri Island
high seadeez

route west of Rishiri Island
high seas/eez

route west of Sado Island

high seadeez

route south of Stewart Island
high seas/eez

route east of Ostov Karaginsky
high seadeez

route east of Oland Island

high seadeez

route east of Mafia Island

high seas/eez

route east of Zanzibar Island
high seadeez

route west of Imroz Island
high seadeez

route north of the Orkneys
high seas/eez

route south of the Isle of Wight



TABLE A2-3

Straits in Which Passage is Regulated by Long-Standing Conventions in Force

Bosorus Magellan Store Badlt
Dardanelles Oresund

Source: Alexander, Navigational Restrictions, at 205.

TABLE A2-4

Straits Which do not Connect Two Parts of the High Seas or an Exclusve Economic
Zone with One Ancther

(1) Straits Connecting the High Seas or an Exclusive Economic Zone with the Territorial Sea of a Foreign State

Bahran-Qatar Passage Head Harbour Passage
Bahrain-Saudi Arabia Passage Strait of Tiran

(2) Straits Connecting the High Seas or an Exclusive Economic Zone with Claimed Historic Waters

Strait State Claimed Historic Waters
Amundsen Gulf Canada Arctic Archipelago
Barrow Strait Canada Arctic Archipelago
Entrance to the Bay D’ Amatique Guatemala Bay D’ Amatique
Geographe Channel Australia Shark Bay

Hainan Strait* China Gulf of Tonkin
Hudson Strait Canada Hudson Bay
Investigator Strait Australia Gulf of St. Vincent
Kerch Strait USSR Sea of Azov
Lancaster Sound Canada Arctic Archipelago
M’Clure Strait Canada Arctic Archipelago
Naturaliste Channel Austrdia Shark Bay

Pak Strait India Gulf of Manaar
Pohai Strait China Gulf of Pohai
Prince of Wales Strait Canada Arctic Archipelago
Viscount Melville Sound Canada Arctic Archipelago

*China Claims the strait itself as historic, rather than the gulf with which it connects.

(3) Straits Connecting with Claimed “Special Status’ Waters

Provliv Blagoveshchenskiy Provliv Longa Provliv Vilkit' skogo
Provliv Dmityra Lapteva Provliv Sannikova
Provliv Karskiye Vorota Provliv Shokal’ skogo

Source: Alexander, at 207-8.
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TABLE A2-5

International Straits Least Width

Lessthan Six Milesin Width (52)

Aldakeiki Channel
Apolima Strait

Bali Channel

Beagle Channdl
Bonifacio, Strait of
Bosporus

Cang0 Strait

Chatham Strait
Clarence Strait [U .S ]
Corfu Channel
Dardanelles

Dragon’s Mouths
Durian Strait
Elafonisou Strait
Gaspar Strait

Georgia, Strait of
Goschen Strait

Head Harbour Passage

Icy Strait

Johnstone  Strait
Kalmar Sund

Kerch Strait
Kuchinoshima-suido
Lamma Channel
Langeland Belt

Little Belt

Magellan, Strait of
Maqueda Channel
Massawa Strait
Messing, Strait of
Oresund

Pak Strait

Pentland Firth

Prince of Wales Strait
Provliv Nevel’skogo
Queen Charlotte Strait

Between Six and Twenty-four Milesin Width (153)

Adak Strait

Agattu Strait

Aland’s Hav

Alas Strait

Andikithiron Strait

Api Passage
Aruba-Paraguana Passage
Auau Channel

Bab € Mandeb

Babuyan Channel (Luzon Strait)
Bahrain-Qatar Passage
Bahrain-Saudi Arabia Passage
Balabac Strait

Balintang Channel (Luzon Strait)
Bangka Passage

Bangka Strait

Banks Strait

Barrow Strait

Basilan Strait

Bass Strait

Belle Ide, Strait of

Berhala Strait

Bering Strait, East

Bering Strait, West

Boeton Passage
Bornholmsgat

Bougainville Strait

Bristol Channel

Cameroon Strait

Chgu Strait

Clarence Strait [Australial
Coco Channel

Cook Strait

Dampier Strait

Dominica Channel

Dover Strait

Dundas Strait

Entrance to Bay d’Amatique
Entrance to the Gulf of Finland
Entrance to Gulf of Fonseca
Estrecho de la Maire

Etolin Strait

Etorofu-kaikyo

Fehmarn Belt

Foveaux Strait

Freu de Menorca

Galleons Passage
Geographe Channel
Gibraltar, Strait of
Greyhound Strait

Hainan Strait

Herbert Pass

Hecate Strait

The Hole

Huksan Jedo

lle d’Yeu

Rosario Strait

Roti Strait

Saipan Channel

San Bernardino Strait
Sape Strait

Serpent’s Mouth
Singapore Strait

The Solent

Store Badlt

Sumner Strait

Sunda Strait

Tiran, Strait of
Torees Strait
Vatu-I-Ra Channel
Verde Idand Passage
Vieques Passage

Imroz Strait
Indispensable Strait
Investigator Strait
Isumrud Strait
Jacques Chartier Passge
Jailolo Passage

Juan de Fuca, Strait of
Jubal, Strait of
Kadet Channel
Kafireos Strait

Kaiwi Channel
Kalohi Channd
Kandavu Strait
Karpathos Strait
Kasos Strait

Kasos Strait
Kaulakahi Channel
Kedakahiki Channe
Keas Strait

Kennedy Channel
Kithira Strait

Korea Strait, West
Koti Passage
Kunashiri-suido
Little Minch
Lombok Strait
Maemel Sudo

Mafia Strait



TABLE A2-5 (cont.)

Between Six and Twenty-four Miles in Width (cont.)

Malacca Strait
Manipa Strait
Manning Strait
Martinique Channel
Mayaguana Passage
Mindoro Strait
Mouchoir Passage
Nakanoshima-suido
Nanuku Passage
Nares Strait
Naturaliste Channel
Neumuro-kaikyo
North Channel

North Minch
Northumberland Strait
Notsuke-suido

Obi Strait
Okushiri-kaikyo

Old Bahama Channel
Ombai Strait
Osumi-kaikyo

Pailolo Channel
Pervyy Kuril’ sky Provliv
Pescadores Channel
Pohai Strait

Polillo Strait

Provliv Alaid
Provliv Diany

Provliv Blagoveschenskiy
Provliv Golovnina
Provliv Krenitsyna
Provliv Litke

Provliv Luzhinka
Provliv Nadezhedy
Provliv Rikorda
Provliv Severgina
Provliv Shokal’ skogo
Provliv Urup

Provliv Yevreinova
Rishiri-suido
Robeson Channel
Sado-kaikyo

St. George's Channel
St. Lucia Channel
St. Vincent Passage
Samalga Pass
Samsoe Belt

Santa Barbara Channel
Sapudi Strait

More than Twenty-four Miles in Width (60)

Alenuihaha Channel
Amami Passage
Amchitka Pass
Amundsen Gulf

Amutka Pass

Anegada Passage

Balut Channel

Bashi Channel (Luzon Strait
Cabot Strait

Caicos Passage

Chetvertyy  Kuril'sky  Provliv
Corsica-Elba Passage
Crooked Idand Passage
Davis Strait

Denmark Strait

Detroit d’Honguedo
Dixon Entrance

Eight Degree Channel
Florida, Straits of, East
Florida, Straits of, South
Formosa Strait

Source: Alexander, at 202-3.

Gorlo Strait

Great Channel
Grenada-Tobago Passage
Guadeloupe Passage
Hormuz, Strait of
Hudson Strait
Jamaica Passage
Kamchatsky Provliv
Karimata Strait
Kaua Channel
Korea Strait,East
Lancaster Sound
Makassar Strait
Malta Channel
M’Clure Strait

Mona Passage
Moxambique Channel

Otranto, Strait of
Pemba Channel
Preparis North Channel
Preparis North Channel
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Seguam Pass
Serasan Passage
Shelikof Strait
Shikotan-siudo
Sibutu Passage
Soya-kaikyo
Surigao Strait
Suwanose-suido
Tanaga Pass
Tanegashima-kaikyo
Taraku-suido
Tokara-kaikyo
Tsugaru-kaikyo
Turks Idand Passage
Unimak Pass
Virgin Passage
Vitiaz Strait
Wetar Strait

Y akushima-kaikyo
Y unaska Pass
Zanzibar Channel

Preparis South Channel

Providence Channel, Northeast
Providence Channel, Northwest

Provliv Bussol

Provliv Dmitrya Lapteva
Provliv Karskiye Vorota
Provliv Kruzenshterna
Provliv Longa

Provliv Sannikova
Provliv Tatarskiy

Provliv Vil'kitskogo

St. George's Channel [U.K.-Ireland)]

Sicily, Strait of

Silver Bank Passage
Sumba Strait

Ten Degree Channel
Viscount Mélville Sound
Windward Passage
Yucatan Channel



TABLE A2-6

Straits, Less Than 24 Miles in Least Width, in Which There Exigs a Route Through
the High Seas or an Excdusive Economic Zone of Smilar Convenience With Respect
to Navigational or Hydrographical Characterigics

Andikithiron Strait-4 (Greece) The Hole-14 (U.K.) Nares Strait-4 (Denmark)
Bahrain-Qatar Passage- 13 Kadet Channdl- 12 North Channel-5 (U.K.)
(Bahrain/Qatar) (Denmark/F.R.G.) Old Bahama Channel-3 (Bahamas)
Banks Strait-3 (Australia) Karpathos Strait- 11 (Greece) Osumi-kaikyo-1 1 (Japan)
Bass Strait- 17 (Australia) Kasos Strait- 11.8 (Greece) Robeson Channel-2 (Denmark)
Bornholmsgat-6.5 (Denmark) Kennedy Channel-4.5 (Denmark) Samsoe Belt- 1 (Denmark)
Bristol Channel-4 (U.K.) Korea Strait West-7 (South Soya-kaikyo-7.5 (Japan/Russia)
Dover Strait-6 (U.K.) KorealJapan) Tsugaru-kaikyo-4 (Japan)
Entrance to Gulf of Finland-3.4 Little Minch-3 (U.K.) Turks Island Passage-12 (U.K.)
(Finland) Mayaguana Passage- 14 (The
Fehmarn Belt-4 (Denmark/ Bahamas)
Germany) Mouchoir Passage- 17 (U.K.)

Distance given is for least width of the belt of high seas/EEZ, assuming current breadths claimed for territorial seas con-
tinue. Countries named are those off whose coasts the belt of high seas/EEZ exists.

Source: Alexander, at 206.
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TABLE A2-7

States Whose EEZ Prodamations and/or National Laws Appear Inconsgtent with the
Convention Provisons Regarding Fresdoms of Navigation and Overflight

Bangladesh-a, ¢, f Indonesia-c Russia-d

Burma-e Ivory Coast-f Samoa-c, f

Cape Verdeb, c, f Kampuchea-c Sso Tome & Principe-a
Colombiaa, ¢, e Kenya-c Seychdlesd, e f
Comoros-a, € Malaysia-a, c Spain-f

Cook Idands-a, c, f Maldives-a, d Si  Lankac

Costa Ricaa Mauritania-d Suriname-a, f
Cuba-a Mauritius-d, e Togo-a, ¢

Dominican Republic-a Mexico-a Trinidad & Tobago-a
Fiji-a Mozambique-a, ¢ United Arab Emirates-a
France-c New Zedand-a, ¢ Uruguay-b
Guinea-Bissau-a, ¢ Nigeriara, d Vanuatu-c, e
Guyanaa, d, e Norway-a, f Venezuda-a

Haiti-b Oman-a, ¢ Vietnam-c

Iceland-c Pakistan-d, e, f Yemen (Aden)—e
Indiad, e Portugal -f

a States silent on the question of residua rights in their EEZ.

b. States claiming possession of residual rights in their EEZ.

c. States whose EEZ proclamations and/or national laws are silent on foreign rights to navigation and overflight in their
EEZ.

d. States whose EEZ proclamations and/or national laws alow the government to regulate the navigation of foreign vessels
inthe EEZ or in nationally designated zones of the EEZ (see Table A2-8 (p. 2-89)).

e. States claiming “exclusive jurisdiction” over environemtnal protection in their EEZ.

f. States having specia formulations with respect to environmental protection in their EEZ.

Source: Alexander. at 91.
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TABLEAZ2-8

Sate Prodamations Regarding Navigation and Overflight in and over the EEZ

A. States whose EEZ proclamations and/or laws explicitly recognize the right of foreign navigation through and overflight
over their national EEZ.

Barbados Guatemala Spain

Burma Ivory Coast Suriname

Cuba Mexico Thailand

Democratic Yemen Norway Trinidad and Tobago
Dominica Philippines United Arab Emirates (1)
Dominican Republic Portugal United ~ States

Grenada Sao Tome and Principe Venezuela

(1) The UAE legidation provides that national rights in the EEZ “shall not prejudice international navigation rights
exercised by states in accordance with the rules of international law.” It is not clear if this provision applies to aircraft.

B. States whose EEZ proclamations and/or laws are silent on foreign navigation through and overflight over their national
EEZ.

Bangladesh Iceland Oman

Cape Verde Indonesia Si Lanka
Colombia Kampuchea Togo

Comoros Kenya Vanuatu

Cook Islands Malaysia Vietnam

France Mozambique Western Samoa
Guinea-Bissau New Zealand

C. States whose EEZ proclamations and/or laws explicitly allow the government to regulate the navigation of foreign
vessels in the EEZ or nationally designed zones of the EEZ (article citations refers to the respective nationa
legidation).

Guyana: The President may declare any area of the EEZ to be a designated area and make provisions he deems necessary
with respect to “entry into and passage through the designated area of foreign ships by the establishment of fairways,
sealanes, traffic separation schemes or any other mode of ensuring freedom of navigation which is not prejudicia to the
interests of Guyana.” [article 18(a) and (b) (Vi)]

India: The government may provide for regulation of entry passage through designated area “by establishment of fairways,
sedlanes, traffic separation schemes or any other mode of ensuring freedom of navigation which is not prejudicial to the
interests of India. " [article 7(6) (Explanation)]

Maldives. “Ships of al States shall enjoy the right of innocent passage through the territorial waters and other exclusive
economic zone of the Republic of the Maldives. . . [No] foreign fishing vessel shall enter its economic zone without prior
consent of the Government of the Maldives.” [article 1]

Mauritania: In its EEZ the rights and freedoms of States with respect to navigation, overflight, the laying of cables and
pipelines, as provided for on the high seas, shall not be amended unless they adversely affect the provisions of Article 185

above [treating Mauritania's sovereign rights and jurisdiction in the EEZ] and the security of the Mauritanian State.” [article
186]

Mauritius: The Prime Minister may provide in designated areas of the EEZ or continental shelf necessary provisions with
respect to “the regulation of entry into the passage of foreign ships through the designated area’ and “the establishment of

fairways, sealanes, traffic separation schemes or any other mode of ensuring freedom of navigation which is not prejudicial
to the interest of Mauritius.” [article 9(a) and (b) (vi)]
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TABLE A2-8 (cont.)

Nigeriaw The government “may, for the purpose of protecting any installation in a designated area. . . prohibit ships. . .
from entering without its consent such part of that area as may be specified.” [article 392)]

Pakistan: The government may declare any area of the EEZ to be a designated area and make provisions as it deems
necessary with respect to “the regulation of entry into the passage through the designated area of foreign ships by the
establishment of fairways, sealanes, traffic separation schemes or any other mode of ensuring freedom of navigation which
is not prejudicial to the interest of Pakistan.” [article 6(a) and (b) (vi)]

Seychelles: The President may declare any area of the continental shelf or EEZ to be a designated area and make provisions
as he considers necessary with respect to “the regulation of entry into and passage of foreign ships through the designated
area [and] the establishment of fairways, sealanes, traffic separation schemes or any mode of ensuring freedom of navigation
which is not prejudicial to the interest of Seychelles.” [article 9(a) and (b) (vii)]

Russia “In connection with certain specifically bounded regions of the economic zone of the USSR in which, for technical
reasons connected with oceanographic and ecological conditions, as well as for the use of these regions or for the protection
of their resources, or because of the special requirements for navigation in them, it is necessary that specia obligatory
measures shall be taken to prevent pollution from vessels, such measures, including those connected with navigation

practices, may be established by the Council of Ministers of the USSR in regions determined by it. The borders of these
special regions should be noted in ‘Notification to Mariners'. . " [article 13]

Source: Alexander, at 91-92.
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31 3.2
CHAPTER 3

Protection of Persons and Property at Sea

and
Maritime Law Enforcement

3.1 INTRODUCTION

The protection of both U.S. and foreign persons and property at sea by U.S. naval
forces in peacetime involves international law, domestic U.S. law and policy, and political
congderations. Vessals and arcraft on and over the sea, and the persons and cargo embarked
in them, are subject to the hazards posed by the ocean itself, by storm, by mechanical
failure, and by the actions of others such as pirates, terrorists, and insurgents. In addition,
foreign authorities and prevalling politicad Stuations may affect a vessel or arcraft and those
on board by involving them in refugee rescue efforts, political asylum requests, law
enforcement actions, or applications of unjustified use of force against them.

Given the complexity of the legal, political, and diplomatic considerations that may
arise in connection with the use of naval forces to protect civilian persons and property at
sea, operational plans, operational orders, and, most importantly, the applicable standing
rules of engagement promulgated by the operationd chan of command ordinarily require the
on-scene commander to report immediately such circumstances to higher authority and,
whenever it is practicable under the circumstances to do so, to seek guidance prior to the use
of amed force.

A nation may enforce its domestic laws at sea provided there is a valid jurisdictional
basis under international law to do so. Because U.S. naval commanders may be called upon
to assist in maritime law enforcement actions, or to otherwise protect persons and property a
sea, a basc understanding of maritime law enforcement procedures is essentid.

3.2 RESCUE, SAFE HARBOR, AND QUARANTINE

Mishap at seais acommon occurrence. The obligation of mariners to provide material
aid in cases of distress encountered at sea has long been recognized in custom and tradition.
A right to enter and remain in a safe harbor without prejudice, at least in peacetime, when
required by the perils of the sea or force mujeure is universally recognized. ! At the same

! See 2 O’'Connell 853-58, MLEM 2-9, and paragraph 3.2.2 (p. 3-3). Force mujeure, or Act of God, involves distress
or stress of weather. Distress may be caused, inter alia, by equipment malfunction or navigationa error, as well as by a
shortage of food or water, or other emergency. Distress is further discussed in paragraph 2.3.1, note 25 (p. 2-7).
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3.2 321

time, a coasta naion may lawfully promulgate quarantine regulations and redtrictions for the
port or areain which avessel islocated.?

3.2.1 Assgance to Persons, Ships, and Aircraft in Didress Customary international law
has long recognized the affirmative obligation of mariners to go to the assistance of thosein
danger of being lost a sea Both the 1958 Geneva Convention on the High Seas and the 1982
LOS Convention codify this cusom by providing that every nation shal require the master of
a ship flying its flag, insofar as he can do so without serious danger to his ship, crew, or

passengers, to render assistance to any person found at sea in danger of being lost and to

proceed with dl possble speed to the rescue of persons in distress if informed of their need

of assgtance, insofar as it can reasonably be expected of him. He is adso to be required, after
acollision, to render assistance to the other ship, its crew,* and its passengers and, where
possible, to inform the other ship of the name of his own ship, its port of registry, and the
nearest port at which it will call .* (See paragraph 2.3.2.5 for a discussion of “Assistance
Entry. )

? International Health Regulations, Boston, 1969, 21 U.S.T. 3003, T..A.S. 7026, 764 U.N.T.S. 3, as amended at
Geneva, 1973, 25 U.S.T. 197, T.ILA.S. 7786. See paragraph 3.2.3 (p. 34) regarding the duty of commanders to comply
with quarantine regulations.

* High Seas Convention, art. 12; 1982 LOS Convention art. 98. “Article 98 [1982 LOS Convention] gives expression to
the genera tradition and practice of al seafarers and of maritime law regarding the rendering of assistance to persons or
ships in distress at sea, and the elementary considerations of humanity.” Nordquist, Vol. Il at 571.

“The duty to render assistance is also addressed in article 18 (Meaning of Passage). Under paragraph 2 of
that article, a ship exercising its right of innocent passage through the territorial sea may stop and anchor if
it is necessary for the purpose of rendering assistance to persons, ships or aircraft in danger or distress’
..... Article 98, paragraph 1(a) sets out the general obligation to render assistance to persons in distress
‘at sed (i.e., anywhere in the oceans). Article 98 is applicable in the exclusive economic zone in accordance
with article 58, paragraph 2. Therefore, in combination with article 18, the duty to render assistance exists
throughout the ocean, whether in the territoriad sea, in straits used for international navigation, in
archipelagic waters, in the exclusive economic zone or on the high seas”

Id., at 176-77.

See dso International Convention for the Unification of Certain Rules of Law with Respect to Assistance and Salvage at
Sea, Brussels, 23 September 1910, 37 Stat. 1658, T.I.A.S. 576; (to be superseded for States Party by the 1989 Salvage
Convention, Chap. 2, art. 10.); and 46 U.S.C. sec. 2304 (1994). The United States ratified the 1989 International Conven-
tion on Salvege on 27 March 1992. See Senate Treaty Doc. 12, 102d Cong., 1st Sess. (1991). Further, the 1979 Inter-
national Convention on Search and Rescue, T.I.A.S. 11093, requires parties to ensure that persons and property in distress
at sea are provided assistance. This obligation has been fulfilled domestically through creation of a National Search and
Rescue System. See National Search and Rescue Manual, US. Coast Guard, COMDTINST M16120.5A and .6A (vols. 1 &
2). Compare art. 21 of the Second Geneva Convention of 1949 regarding the right of belligerents to appeal to the “charity
of commanders of neutral merchant vessels, yachts or other craft, to take on board and care for the wounded, sick or
shipwrecked persons, and to collect the dead” and the specia protection accorded those who respond to such appeals. See
paragraph 3.2.2.1 (p. 3-3) regarding the right of ships transiting territorial seas in innocent passage to render assistance to
persons, ships or aircraft in danger or distress.

446 U.SC. sec. 2303 (1994).
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3211 3.2.2.1

3.2.1.1 Duty of Magters. In addition, the U.S. is party to the 1974 London Convention on
Safety of Life at Sea, which requires the master of every merchant ship and private vessel
not only to speed to the assistance of personsin distress, but to broadcast warning messages
with respect to dangerous conditions or hazards encountered at sea.’

3.2.1.2 Duty of Naval Commanders. Article 0925, U.S. Navy Regulations, 1990, requires
that, insofar as he can do so without serious danger to his ship or crew, the commanding
officer or senior officer present, as appropriate, shall proceed with all possible speed to the
rescue of persons in distress if informed of their need for assistance (insofar as this can
reasonably be expected of him); render assistance to any person found at sea in danger of
being lost; and, after a collision, render assistance to the other ship, her crew and
passengers, and, where possible, inform the other ship of hisidentity 5 Article 4-2-5, U.S.
Coast Guard Regulations (COMDTINST M5000.3 (series)) imposes a similar duty for the
Coast Guard.

3.2.2 Safe Harbor. Under international law, no port may be closed to aforeign ship seeking

shelter from storm or bad weather or otherwise compelled to enter it in distress, unless
another equally safe port is open to the distressed vessel to which it may proceed without

additional jeopardy or hazard. The only condition is that the distress must be real and not

contrived and based on a well-founded apprehenson of loss of or serious damage or injury to
the vessel, cargo, or crew. In general, the distressed vessel may enter a port without being
subject to local regulations concerning any incapacity, penalty, prohibition, duties, or taxes
in force a that port.” (See paragraph 4.4 for a discusson of arcraft in distress)

3.2.2.1 Innocent Passage. Innocent passage through territorial seas and archipelagic waters
includes stopping and anchoring when necessitated by force majeure or by distress. Stopping
and anchoring in such waters for the purpose of rendering assistance to others in similar
danger or distress is dso permitted by internationd law .®

51974 International Convention for Safety of Life at Sea (SOLAS), Regulations 10 and 2, Chapter V, 32 U.S.T. 47,
T.ILA.S. 9700. The failure of masters or persons in charge of vessels to render assistance so far as they are able (absent
serious danger to their own vessel) to every person found at sea in danger of being lost is a crime under U.S. law punish-
able by a fine not exceeding $1,000 and/or imprisonment for up to two years (46 U.S.C. sec. 2304 (1994)). This section
does not apply to public vessdls (see 46 U.S.C. sec. 2109 (1994)).

¢ In addition to these obligations explicitly required by the law of the sea conventions, U.S. Navy Regulations, 1990,
art. 0925, also requires that ships and aircraft in distress be afforded all reasonable assistance. Actions taken pursuant to art.
0925 are to be reported promptly to the Chief of Naval Operations and other appropriate superiors. See Harry, Failure to
Render Aid, U.S. Nava Inst. Proc., Feb. 1990, at 65.

72 O'Connell 853-58. See also paragraph 2.3.1, note 20 (p. 2-7).

8 Territorial Sea Convention, art. 14; 1982 LOS Convention, arts. 18 & 52. Innocent passage is discussed in greater
detail in paragraph 2.3.2 (p. 2-7). See aso paragraph 3.2.1, note 3 (p. 3-2).
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3.2.3 3.3.1

323 Quarantine. Article 0859, U.S. Navy Regulations, 1990, requires that the
commanding officer or aircraft commander of a ship or aircraft comply with quarantine
regulgtions and resricions  While commanding officers and aircraft commanders shall not
pamit ingoedion of thar vesd o aradt, they ddl dfod evay ohea assgance to hedth
officias, U.S. or foreign, and shall give al information required, insofar as permitted by the
requiremeats of military necessty and  seounity.® To avoid restrictions imposed by quarantine
regulations, the commanding officer should request free pratique™ in accordance with the
Sling Diredions for that port.

33 ASYLUM AND TEMPORARY REFUGE

3.3.1 Asylum. International law recognizes the right of a nation to grant asylum to foreign
nationals already present within or seeking admission to its territory. ' The U.S. defines
lelmi $

Protection and sanctuary granted by the United States Government within its
territorial jurisdiction or in international waters to a foreign national who applies
for such protection because of persecution or fear of persecution on account of
race, religion, nationality, membership in a particular social group, or political
opinion. 2

? See also SECNAVINST 6210.2 (series), Subj: Medical and Agricultura Foreign and Domestic Quarantine Regulations
for Vessels, Aircraft, and Other Transports of the Armed Forces, and paragraph 3.2 (p. 3-I). The sovereign immunity of
warships and military aircraft is discussed in paragraphs 2.1.2 (p. 2-1) and 2.2.2 (p. 2-6), respectively.

0 Clearance granted a ship to proceed into a port after compliance with health or quarantine regulations.

I Sometimes referred to as “political asylum,” the right of asylum recognized by the U.S. Government is territorial
asylum. Christopher, Political Asylum, Dep't St. Bull., Jan. 1980, at 36. The 1948 U.N. Universal Declaration of Human
Rights declares that "[e]veryone has the right to seek and to enjoy in other countries asylum from persecution,” see
Declaration on Territorial Asylum, 22 U.N. GAOR, Supp. No. 16, at 81, U.N. Doc. A/6716 (1968). The decision to grant
asylum remains within the discretion of the requested nation. The Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102
(codified as amended in scattered sections of 8 U.S. Code), for the first time created substantial protections for aliens
fleeing persecution who are physically present in U.S. territory. The Act is carefully examined in Anker, Discretionary
Asylum: A Protection Remedy for Refugees Under the Refugee Act of 1980, 28 Va. J. Int’l L. 1 (1987). With regard to
illega Haitian migrants, see the Agreement Relating to Establishment of a Cooperative Program of Interdiction and
Selective Return of Persons Coming from Haiti, 33 U.S.T. 3559; T.I.A.S. 10,241, reprinted in 20 Int'| Leg. Mat’ls 1198
(1981), entered into force 23 Sept. 1981. See aso Leich, Contemporary Practice of the United States Relating to
International Law--lllegal Haitian Migrants, 83 Am. J. Int'l L. 906 (1989); paragraph 3.3.1.3, note 14 (p. 3-6).

2 This definition is derived from art. 1 of the 1951 Convention Relating to the Status of Refugees, 19 U.S.T. 6260, 189
U.N.T.S. 150 (in respect to refugees resulting from pre-1951 events), arts. 2 to 34 of which are incorporated in the 1967
Protocol Relating to the Status of Refugees, 19 U.S.T. 6223, T.I.A.S. 6577, 606 U.N.T.S. 267, AFP 110-20 (Navy Supp.)
at 37-2, which makes its provisions applicable without time reference. The United States is party to the latter instrument.
Refugees are defined in 8 U .S.C. sec. 1101(42)(A) (1982) in substantially similar terms.

Asylum responsibility rests with the government of the country in which the seeker of asylum finds himself or herself. The

U.S. Government does not recognize the practice of granting “diplomatic asylum” or long-term refuge in diplomatic
{continued. ..)

3-4



331 3.3.1.2
Whether to grant asylum is a decison reserved to higher authority.

3.3.1.1 Territories Under the Exclusive Jurisdiction of the United States and
International Waters. Any person requesting asylum in international waters or in territories
under the exclusive jurisdiction of the United States (including the U.S. territorial sea, the
Commonwealth of Puerto Rico, the Commonwealth of the Northern Mariana Islands,
territories under U.S. administration, and U.S. possessions), will be received on board any
U.S. armed forces aircraft, vessel, activity or station. Persons seeking asylum are to be
afforded every reasonable care and protection permitted by the circumstances. Under no
circumstances will a person seeking asylum in U.S. territory or in international waters be
surrendered to foreign jurisdiction or control, unless a the persond direction of the Secretary
of the Navy or higher authority. (See Article 0939, U.S. Navy Regulations, 1990;
SECNAVINST 5710.22 (series), and U.S. Coast Guard Maritime Law Enforcement Manual,
COMDTINST M16247.1 (series) (MLEM), Enclosure 17, for specific guidance)

3312 Teritories Under Foreign Jurigdiction. Commanders of U.S. warships, military
aircraft, and military installations in territories under foreign jurisdiction (including foreign
territorial seas, archipelagic waters, internal waters, ports, territories, and possessions) are
not authorized to receive on board foreign nationals seeking asylum. Such persons should be
referred to the American Embassy or nearest U.S. Consulate in the country, foreign
territory, or foreign possession involved, if any, for assistance in coordinating arequest for

(. . continued)
missions or other government facilities abroad or at sea and considers it contrary to international law (but see paragraph
3.3.2 (p. 3-6)). However, exceptions to this policy have been made. For example, the United States received Cardinal
Mindszenty in the U.S. Embassy in Budapest in 1956, and accorded him a protected status for some six years. 6 Whiteman
463-64. Several Pentacostals spent five years in the U.S. Embassy in Moscow between 1978 and 1983. 1 Restatement
(Third), sec. 466 Reporters Note 3, at 488-89. In 1989 two Chinese dissidents were received in the U.S. Embassy in
Beijing. Wash. Post, 13 June 1989, at A25; Wall St. J,, 13 June 1989, at A20.

Guidance for military personnel in handling requests for political asylum and temporary refuge (see paragraph 3.3.2

(p. 3-6)) is found in DODDIR. 2000.11; SECNAVINST 5710.22 (series), Subj: Procedures for Handling Reguests for
Palitical Asylum and Temporary Refuge; U.S. Navy Regulations, 1990, art. 0939; and applicable operations orders. These
directives were promulgated after the Simas Kurdika incident. See Mann, Asylum Denied: The Vigilant Incident, Nav. War

Coll. Rev., May 1971, at 4, reprinted in Lillich & Moore, Vol. 60 (1980) at 598; Goldie, Legal Aspects of the Refusal of
Asylum by U.S. Coast Guard on 23 November 1970, Nav. War Coll. Rev., May 1971, at 32, reprinted in Lillich &
Moore, Vol 60 (1980) at 626; Fruchterman, Asylum: Theory and Practice, 26 JAG J. 169 (1972). Special procedures, held
locally, apply to Antarctica and Guantanamo Bay.

On the other hand, some refugees may seek resettlement and not specifically request asylum, such as some of the
Indochinese refugees encountered by U.S. naval vessels in the South China Sea since 1975. Guidance for handling refugee
resettlement requests may be found in cognizant operations orders, such as CINCPACFLT OPORD 201, Tab E to Appendix
6 to Annex C, para. 3(b).

The legal protection of refugees and displaced persons are discussed in the following four articles appearing in 1988 Int’|

Rev. Red Cross 325-78: Hacke, Protection by Action, at 325; Krill, ICRC Actions in Aid of Refugees, at 328; Mumtarb-
horn, Protection and Assistance for Refugees in Ground Conflicts and Internal Disturbances, at 351; and Patrnogic,
Thoughts on the Relationship Between International Humanitarian Law and Refugee Law, their Protection and Dissemina
tion, at 367.
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3.3.1.2 3.3.2

asylum with the host government insofar as practicable. Because warships are extensions of
the sovereignty of the flag nation and because of their immunity from the territorial
sovereignty of the foreign nation in whose waters they may be located,'® they have often
been looked to as places of asylum. The U.S., however, considers that asylum is generally
the prerogative of the government of the territory in which the warship is located.

However, if exceptional circumstances exist involving imminent danger to the life or
safety of the person, temporary refuge may be granted. (See paragraph 3.3.2.)

3.3.1.3 Expuldon or Surrender. Article 33 of the 1951 Convention Relating to the Status of
Refugees provides that a refugee may not be expelled or returned in any manner whatsoever
to the frontier or territories of a nation where his life or freedom would be threatened on
account of his race, religion, nationality, political opinion, or membership in a particular
socid group, unless he may reasonably be regarded as a danger to the security of the country
of asylum or has been convicted of a serious crime and is a danger to the community of that
country.™ This obligation applies only to persons who have entered territories under the
exclusive jurisdiction of the United States. It does not apply to temporary refuge granted
abroad.

332 Temporary Refuge International law and practice have long recognized the
humanitarian practice of providing temporary refuge to anyone, regardliess of nationality,
who may be in imminent physical danger for the duration of that danger. (See Article 0939,
U. S. Navy Regulations, 1990, SECNAVINST 5710.22 (series), and the Coast Guard's
MLEM .)

¥ See paragraph 2.2.2 (p. 2-6) and Annex A2-1 (p. 2-43).

¥ This obligation known as non-refoulement, is implemented by 8 U.S.C. sec. 1231(b)(3) (1997). See 2 Restatement
(Third), sec. 711 Repbrters’ Note 7, at 195-96, and 1 id., sec. 433, Reporters’ Note 4, at 338-39.

This obligation does not apply to Haitian migrants intercepted at sea under the Haitian Migration Interdiction Program.
Under this executive agreement between the United States and Haiti, 23 September 1981, 33 U.S.T. 3559, T.l.A.S. 10241,
Haiti authorized U.S. Coast Guard personnel to board any Haitain flag vessel on the high seas or in Haitian territorial

waters which the Coast Guard has reason to believe may be involved in the irregular carriage of passengers outbound from
Haiti, to make inquiries concerning the status of those on board, to detain the vessel if it appears that an offense against

U.S. immigration laws or appropriate Haitian laws has been or is being committed, and to return the vessel and the persons

on board to Haiti. Under this agreement the United States “does not intend to return to Haiti any Haitian migrants whom the
United States authorities determine to qualify for refugee status.” See Presidential Proclamation 4865, 3 C.F.R. 50 (1981
Comp.) (suspending the entry of undocumented aliens from the high seas); Executive Order 12324, 3 C.F.R. 180 (198 1
Comp.) (prohibiting the return of a refugee without his consent and requiring observance of our international obligations);

5 Op. Off. Legal Counsel 242, 248 (1981) (discussing U.S. obligations under the Protocol); and Haitian Refugee Center,
Inc. v. Baker, Sec. of State, 953 F.2d 1498 (11th Cir. 1991) (art. 33 not self-executing; interdiction at sea not judicialy

reviewable), cert. denied, 112 S. Ct. 1245 (1992). See also Sale v. Haitian Centers Council, 113 S. Ct. 2549 (1993).
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3.3.2 3.3.2.1
SECNAVINST 571022 defines “temporary refuge’ as.

Protection afforded for humanitarian reasons to a foreign national in a
Department of Defense shore installation, facility, or military vessel within the
territorial jurisdiction of a foreign nation® or [in international waters], *® under
conditions of urgency in order to secure the life or safety of that person against
imminent danger, such as pursuit by a maob.

It is the policy of the United States to grant temporary refuge in a foreign country to
nationals of that country, or nationals of athird nation, solely for humanitarian reasons when
extreme or exceptional circumstances put in imminent danger the life or safety of a person,
such as pursuit by a mob. The officer in command of the ship, aircraft, station, or activity
must decide which measures can prudently be taken to provide temporary refuge. The safety
of US. personnel and security of the unit must be taken into consideration.!”

3321 Termination or Surrender of Temporary Refuge Although temporary refuge
should be terminated when the period of active danger is ended, the decision to terminate
protection will not be made by the commander. Once temporary refuge has been granted,
protection may be terminated only when directed by the Secretary of the Navy, or higher
authority. (See Article 0939, U.S. Navy Regulations, 1990, and SECNAVINST 5710.22
(series), and the Coast Guard's MLEM.)

A request by foreign authorities for return of custody of a person under the protection
of temporary refuge will be reported in accordance with SECNAVINST 5710.22 (series).'*
The requesting foreign authorities will then be advised that the matter has been referred to
higher  authorities.

15 Including foreign territorial seas, archipelagic waters, internal waters, ports, territories and possessions. See paragraph
3.3.1 (p. 3-4) regarding asylum in international waters.

¥ This definition derives from DODDIR 2000.11 of 3 Mar. 1972 (see paragraph 3.3, note 12 (p. 3-4)). The language of
the actual definition provides, in pertinent part, “on the high seas” The substituted language “[in international waters]”
equates to that area of the oceans beyond the territorial sea which was regarded as high seas prior to the 1982 LOS
Convention and advent of the exclusive economic zone. See paragraph 1 .5 (p. 1-18).

17 All requests for asylum or temporary refuge received by Navy or Marine Corps units and activities will be reported
immediately and by the most expeditious means to CNO or CMC in accordance with SECNAVINST 5710.22 (series). Coast
Guard units and activities will report such requests through the chain of command for coordination with the Department of
State in accordance with the MLEM. No information will be released by Navy or Marine Corps units or activities to the
public or the media without the prior approval of the Assistant Secretary of Defense for Public Affairs or higher authority.
Coast Guard units and activities are similarly constrained by the MLEM, E-17-8.

18 Coast Guard units and activities will report such requests in accordance with the MLEM, E-17-6.
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3.3.3 3.4

3.3.3 Inviting Requeds for Asylum or Refuge. U.S. armed forces personnel shall neither
directly nor indirectly invite persons to seek asylum or temporary refuge.'

3.34 Protection of U.S. Citizens. The limitations on asylum and temporary refuge are not
applicable to U.S. citizens. See paragraph 3.10 and the standing rules of engagement for
goplicable  guidance.

34 RIGHT OF APPROACH AND VIST

As a generd principle, vessds in internationa waters are immune from the jurisdiction
of any nation other than the flag nation. However, under internationa law, a warship,
military aircraft, or other duly authorized ship or aircraft may approach any vessel in
international waters to verify its nationality .** Unless the vessel encountered is itself a
warship or government vessel of another nation, it may be stopped, boarded, and the ship’s
documents examined, provided there is reasonable ground for suspecting that it is.

1. Engaged in piracy (see paragraph 3 .5).

2. Engaged in the dave trade (see paragraph 3.6).

3. Engaged in unauthorized broadcasting (see paragraph 3.7).
4. Without nationdity (see paragraphs 3.11.23 and 3.11.24).

5. Though flying aforeign flag, or refusing to show itsflag, the vessd is, in redlity, of
the same nationdity as the warship.?

The procedure for ships exercising the right of approach and vist is similar to that used
in exercising the belligerent right of visit and search during armed conflict described in
paragraph 7.6.1. See Article 630.23, OPNAVINST 3120.32B, and paragraph 2.9 of the
Coast Guard's MLEM for further guidance.

19 U.S. Navy Regulations, 1990, art. 0939; SECNAVINST 5710.22 (series); MLEM, 12-3.

™ Mariana Flora, 24 U.S. (11 Wheaton) 1, 43-44 (1826); 4 Whiteman 5 15-22; 2 O'Connell 802-03. See also Zwanen-
berg, Interference with Ships on the High Sess, 10 Int'l| & Comp. L.Q. 785 (1961); 1 Oppenheim-Lauterpacht 604,
McDougal & Burke 887-93; 2 Moore 886; and 1 Hyde sec. 227. This customary international law concept is codified in art.
110, 1982 LOS Convention.

2 1982 LOS Convention, art. 110. Sovereign immunity of warships is discussed in paragraph 2.1.2 (p. 2-1); the
belligerent right of visit and search is discussed in paragraph 7.6 (p. 7-23).
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3.5 3.5.1
3.5 REPRESSION OF PIRACY

International law has long recognized a general duty of all nations to cooperate in the
repression of piracy. This traditional obligation isincluded in the 1958 Geneva Convention
on the High Seas and the 1982 LOS Convention, both of which provide:

[AJll States shall cooperate to the fullest possible extent in the repression of

piracy on the high seas® or in any other place outside the jurisdiction of any
Sate.

3.5.1 U.S. Law. The U.S. Constitution (Article I, Section 8) provides that:

The Congress shall have Power . . . to define and punish piracies and felonies
committed on the high seas, and offences againg the Law of Nations. *

Congress has exercised this power by enacting title 18 U.S. Code section 165 1 which
provides that:

Whoever, on the high seas, commits the crime of piracy as defined by the law of
nations, and is afterwards brought into or found in the United Sates, shall be
imprisoned for life.

U. S . law authorizes the President to employ “public armed vessels” in protecting U.S.
merchant ships from piracy and to instruct the commanders of such vessels to seize any
pirate ship that has attempted or committed an act of pir