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THIS OPINION DOES NOT SERVE AS BINDING PRECEDENT, BUT MAY BE CITED AS 
PERSUASIVE AUTHORITY UNDER NMCCA RULE OF PRACTICE AND PROCEDURE 18.2. 
 
PER CURIAM: 
 

A military judge sitting as a general court-martial 
convicted the appellant, pursuant to his pleas, of attempted 
aggravated sexual contact with a child in violation of Article 
80, Uniform Code of Military Justice, 10 U.S.C. § 880.  The 
military judge sentenced the appellant to eleven months 
confinement, reduction to pay grade E-1, and a bad-conduct 
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discharge.  The convening authority approved the sentence as 
adjudged and, except for the punitive discharge, ordered it 
executed.  In accordance with a pretrial agreement (PTA), the 
convening authority deferred and then waived automatic 
forfeitures for a period of six months. 

The appellant’s sole assigned error is that the staff judge 
advocate’s recommendation (SJAR) failed to note that the 
military judge recommended the convening authority defer and 
suspend automatic forfeitures as an act of clemency.  In light 
of this error, the appellant requests we remand the case for a 
corrected SJAR and new action.  We have carefully reviewed the 
record of trial and the parties’ pleadings.  We conclude that 
the findings and the sentence are correct in law and fact, and 
that no error materially prejudicial to the substantial rights 
of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ. 

When the appellant seeks relief for post-trial review 
errors, he must make some colorable showing of possible 
prejudice.  United States v. Danley, 70 M.J. 556, 559 
(N.M.Ct.Crim.App. 2011).  In this case the appellant fails to 
carry his burden.  The military judge made his clemency 
recommendation before pronouncing the sentence and reviewing the 
sentence limitation portion of the PTA.  As noted above, one of 
the PTA’s provisions was the convening authority’s agreement to 
defer and waive automatic forfeitures.  While it was error for 
the SJAR to omit the military judge’s recommendation for 
clemency, the error is non-prejudicial because the appellant 
received the recommended act of clemency.  Accordingly, the 
findings and sentence are affirmed. 
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