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OPINION OF THE COURT  

--------------------------------------------------- 
  
THIS OPINION DOES NOT SERVE AS BINDING PRECEDENT, BUT MAY BE CITED AS 
PERSUASIVE AUTHORITY UNDER NMCCA RULE OF PRACTICE AND PROCEDURE 18.2. 
   
PER CURIAM: 
 
 A military judge sitting as a general court-martial 
convicted the appellant, pursuant to his pleas, of two 
specifications of aggravated sexual assault, one specification 
of abusive sexual contact, and one specification of adultery, in 



2 
 

violation of Articles 120 and 134, Uniform Code of Military 
Justice, 10 U.S.C. §§ 920 and 934.  The military judge sentenced 
the appellant to nine years confinement, reduction to pay grade 
E-1, and a dishonorable discharge.  The convening authority 
approved the sentence as adjudged, and except for the punitive 
discharge, ordered the sentence executed.  
 
 On 17 May 2011, this court affirmed the findings and the 
sentence.  The appellant filed a petition for review with the 
Court of Appeals for the Armed Forces, which granted the 
petition, vacated this court’s decision, and returned the case 
to this court for consideration of the granted issue in light of 
light of United States v. Fosler, 70 M.J. 225 (C.A.A.F. 2011).   
Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 
1982), the appellant also filed a supplemental brief in which he 
alleged that the specification under Charge II and Specification 
2 under Additional Charge II failed to state offenses under 
Article 120 because they omitted the words “Aggravated Sexual 
Assault.” 
 
 Regarding the remanded question and for the reasons set 
forth in United States v. Hackler, ___ M.J. ___, No. 201100323, 
2011 CCA LEXIS 371 (N.M.Ct.Crim.App. 22 Dec 2011), we conclude 
that the sole specification under Charge III stated an offense.  
As to the appellant’s contention that the specification under 
Charge II and Specification 2 under Additional Charge II failed 
to state offense, we disagree as the elements were all plainly 
alleged.  For the reasons set forth in our opinion of 17 May 
2011, we again conclude that the findings and the sentence are 
correct in law and fact and that no error materially prejudicial 
to the substantial rights of the appellant was committed.  Arts. 
59(a) and 66(c), UCMJ. 
 
 Accordingly, we affirm the findings and the sentence as 
approved by the convening authority. 
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