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PER CURIAM:

A military judge sitting as a special court-martial
convicted the appellant, pursuant to his pleas, of four
specifications of a violation of a lawful order, two
specifications of making a false official statement, one
specification of sodomy, and one specification of adultery, in
violation of Articles 92, 107, 125, and 134, Uniform Code of
Military Justice, 10 U.S.C. 88 892, 907, 925, and 934,



respectively. The appellant was sentenced by a panel of
members, to include enlisted representation, to confinement for
60 days, reduction to pay grade E-2, and a bad-conduct
discharge. The convening authority approved the sentence as
adjudged.

The appellant’s case was submitted to this court without a
specific assignment of error. Upon review, we find that
corrective action is necessary which we will take in our
decretal paragraph. Following our corrective action, we
conclude that the findings and the sentence are correct in law
and fact and that no error materially prejudicial to the
substantial rights of the appellant remains. Arts. 59(a) and 66
(c), UCMJ.

Background

In early 2011, the appellant, a married recruiter for the
United States Marine Corps, began an unprofessional relationship
with a prospective recruit. Over time, the relationship became
sexual; their behavior was discovered when other recruiters
opened mail from the recruit while she was attending boot camp.
While being questioned concerning this relationship, the
appellant lied to the officers questioning him and these matters
eventually ended up at trial.

Unreasonable Multiplication of Charges

In examining whether an unreasonable multiplication of
charges (UMC) exists, we consider five factors: 1) did the
appellant object at trial; (2) are the charges aimed at distinctly
separate criminal acts; (3) do the charges misrepresent or
exaggerate the appellant®s criminality; (4) do the charges
unreasonably increase the appellant®s punitive exposure; and (5)
is there any evidence of prosecutorial overreaching or abuse iIn
the drafting of the charges and specifications? United States v.
Quiroz, 55 M.J. 334, 337 (C.A_A_F. 2001). We also consider RULE FOR
COURTS-MARTIAL 307(c)(4), MANUAL FOR COURTS-MARTIAL (2008 ed.), which
provides the following guidance: "[w]hat i1s substantially one
transaction should not be made the basis for an unreasonable
multiplication of charges against one person.”™ We will grant
appropriate relief 1T we find that the aggregate of charges is so
unreasonable as to warrant invocation of our Article 66(c), UCMJ,
authority. United States v. Tovar, 63 M.J. 637, 643
(N.M.Ct.Crim.App. 2006).



As a result of the appellant’s false official statements
during his questioning by the iInvestigating officers, he was
charged with and pled guilty to two separate specifications
under Article 107. This misconduct took place at the same time,
in the same room, and while speaking to the officers together.
After applying the Quiroz factors to these specifications, we
find that the misconduct should be merged into one
specification, in that it reflects the same misconduct, and the
specification should read as follows:

Specification: Did, at or near Danville, Virginia, on
divers occasions, on 11 March 2011, with the iIntent to deceive,
make to Captains John Tucker and Shanelle Porter, U.S. Marine
Corps, official statements, to wit:

a. “l have never had sexual intercourse with Recruit [S],” or
words to that effect;

b. “l1 have never inappropriately touched, kissed, or hugged
Recruit [S],” or words to that effect;

c. “l have never cheated on my wife,” or words to that effect;
d. “I am not Boo Boo,” or words to that effect;

e.“l never had an i1nappropriate relationship with Recruit
[S].,” or words to that effect

f. “Recruit [S] is not addressing the letter to me ma’am
because I am not Boo Boo and I did not have a personal
relationship with a recruit” or words to that effect;

g- “l don’t know ma’am. It’s not me ma’am. 1 am not Boo Boo
that 1s not my name,” or words to that effect; and

h. “Recruit [S] never told me she loved me,” or words to that
effect;

Which statements were totally false, and then known by the said
Sergeant Everett to be so false.!

Sentence Reassessment

Having consolidated the two specifications, we conclude
that there has not been a drastic change In the penalty
landscape. United States v. Buber, 62 M.J. 476, 479 (C.A.A_F.
2006). Applying the analysis set forth in United States v.
Sales, 22 M.J. 305 (C.M_A. 1986) and United States v. Moffeit,

1 We note that the convening authority neglected to reflect in the court-

martial order as pertaining to Specification 1 under Charge Il that the words
“[s]taff Sergeant Gilman proposed to shred any additional letters from
Recruit [S]” had been withdrawn prior to the military judge’s findings. Our
merger of the two specifications resolves this error.
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63 M.J. 40 (C.A_A_F. 2006), and carefully considering the entire
record, we are satisfied beyond a reasonable doubt that had the
error not occurred the members would not have adjudged a
sentence less than that approved by the convening authority in
this case.

Conclusion
The supplemental court-martial order shall reflect the
merger of Specification 1 and 2 under Charge Il as reflected

herein. The findings, as modified, and sentence as approved by
the convening authority are affirmed.
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