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PER CURIAM:

A military judge sitting as a special court-martial
convicted the appellant, consistent with his pleas, of one
specification of unauthorized absence and four specifications of
breaking restriction in violation of Articles 86 and 134,
Uniform Code of Military Justice, 10 U.S.C. 88 886 and 934. The
military judge sentenced the appellant to confinement for 100



days, forfeiture of pay in the amount of $978.00 per month for
four months, and a bad-conduct discharge. Pursuant to a
pretrial agreement, the convening authority (CA) approved the
sentence as adjudged, but suspended all confinement in excess of
the thirty-two days the appellant had served in pretrial
confinement and suspended execution of forfeitures for six
months, at which time they were to be remitted without further
action.

The appellant”s sole assigned error is that, pursuant to
United States v. Fosler, 70 M.J. 225 (C.A.A.F. 2011), each of
the four specifications of Charge 11 (breaking restriction)
fails to state an offense because the specifications do not
allege the terminal element of Article 134. We disagree.

The appellant’s case is significantly distinguishable from
Fosler because: (1) the appellant did not challenge the adequacy
of the specifications at trial; (2) he pled guilty to the
specifications; (3) the military judge explained to the
appellant that the specifications contained the terminal element
during the providence inquiry; (4) the appellant acknowledged
that he understood the terminal element as explained to him by
the military judge; (5) the appellant provided an apt
explanation to the military judge of how his conduct satisfied
the terminal element, that is, how it was prejudicial to good
order and discipline; and, (6) unlike the specification in
Fosler alleging adultery, the language of a specification
alleging a breaking of restriction implicitly contains the
element of prejudice to good order and discipline. See United
States v. Hackler, _ M.J. __ , No. 201100323, 2011 CCA LEXIS 371
(N.M.Ct.Crim_App. 22 Dec 2011).

Accordingly, we resolve the assigned error adverse to the
appellant.

After careful consideration of the record and the pleadings

of the parties, we affirm the findings and the sentence as
approved by the CA.
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