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PER CURIAM:

A military judge, sitting as a special court-martial,
convicted the appellant, pursuant to his plea, of larceny, 1iIn
violation of Article 121, Uniform Code of Military Justice, 10
U.S.C. 8 921. On 28 February 2011, the military judge sentenced
the appellant to confinement for 180 days, reduction to pay
grade E-1, forfeiture of $900.00 per month for six months, and a
bad-conduct discharge. On 6 June 2011, the convening authority
(CA) approved the sentence as adjudged and, pursuant to a



pretrial agreement, suspended all confinement In excess of 91
days and disapproved the adjudged forfeitures.

The record reveals the appellant and his trial defense
counsel signed a waiver of appellate review on 18 May 2011. The
waiver iIndicates the appellant "read the attached action dated
28 February 2011." However, the CA did not take action until 6
June 2011, after the appellant had signed the waiver of
appellate review.!

The CA then forwarded the record of trial to a judge
advocate for review pursuant to Article 64, UCMJ, which occurred
on 20 June 2011. On 22 June 2011, the general court-martial
convening authority issued a supplemental court-martial order in
which he ordered the bad-conduct discharge executed.

Because the appellant filed his waiver with the CA before
the CA took his action, the waiver was legally invalid for
failure to comply with Article 61, UCMJ, and RULE FOR COURTS—-MARTIAL
1110, MANUAL FOR COURTS-MARTIAL, UNITED STATES (2008 ed.). United
States v. Smith, 44 M_.J. 387, 391-92 (C.A.A_F. 1996).

Therefore, we set aside the supplemental court-martial
order of 22 June 2011. After careful consideration of the
record, submitted without assignment of error, we affirm the
findings and sentence as approved by the convening authority.
Art. 66, UCMJ.

For the Court

R_H. TROIDL
Clerk of Court

! The appellant"s court-martial occurred on 28 February 2011.
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