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PER CURIAM:

A military judge sitting as a general court-martial
convicted the appellant, pursuant to his pleas, of three
specifications of conspiracy, two specifications of failing to
obey a lawful general regulation, one specification of willful
damage to military property, two specifications of willful
damage to the property of another, one specification of being
drunk onboard ship, and one specification of wrongful receipt of
property knowing it had been stolen, in violation of Articles



81, 92, 108, 109, and 134, Uniform Code of Military Justice, 10
U.S.C. 88 881, 892, 908, 909, and 934. The appellant was
sentenced to confinement for five years, reduction to pay grade
E-1, total forfeitures, a fine of $20,000.00, and a dishonorable
discharge. The convening authority approved the sentence as
adjudged, but suspended all confinement in excess of 20 months
pursuant to a pretrial agreement.

The appellant submitted the case without specific
assignment of error prior to the Court of Appeals for the Armed
Forces decision In United States v. Fosler, 70 M.J. 225
(C.A.A_F. 2011). We note that post-Fosler the appellant could
raise that Specification 2 of Charge VIIlI and the specification
of the Additional Charge (drunk onboard ship and wrongful
receipt of the property of another knowing it had been stolen),
fail to state offenses because neither specification alleges the
terminal element of Article 134. In the circumstances of this
case, we disagree.

As previously discussed in United States v. Hackler,
M.J. _ (N.M.Ct.Crim.App. 22 Dec 2011) the appellant’s case 1is
significantly distinguishable from Fosler because: 1) the
appellant did not challenge the adequacy of the specifications
at trial; 2) he pled guilty to both specifications; 3) the
military judge ensured the appellant understood the terminal
elements of each offense; and, 4) in both instances the
appellant provided a factual basis to establish he was guilty of
conduct prejudicial to good order and discipline, or of a nature
to bring discredit upon the armed forces. Accordingly, even if
the error were assigned we would resolve it against the
appellant.

After careful consideration of the record, we find no error
materially prejudicial to the appellant’s substantial rights was
committed and affirm the findings and sentence as approved by
the convening authority.
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