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IN ACCORDANCE WITH RULE 18.2, NMCCA RULES OF PRACTICE AND PROCEDURE, THIS
OPINION DOES NOT SERVE AS PRECEDENT.

PER CURIAM:

A military judge sitting as a special court-martial
convicted the appellant, consistent with his pleas, of attempted
larceny of allowances, false official statements, and larceny of
allowances, violations, respectively, of Articles 80, 107, and
121, Uniform Code of Military Justice, 10 U.S.C. 88 880, 907, and
921. The convening authority approved the adjudged sentence of
confinement for 120 days, reduction to pay grade E-1, and a bad-
conduct discharge from the U.S. Marine Corps.



This case was submitted without specific assignment of
error. In the course of our review, however, we have determined
that the appellant’s plea to larceny of housing allowances is
improvident to a portion of the period, and therefore a portion
of the amount, alleged. Following our corrective action, the
findings and sentence are correct in law and fact and no error
materially prejudicial to the substantial rights of the appellant
remains. Arts. 59(a) and 66(c), UCMJ.

The appellant pled guilty to a withholding-type larceny for
the allowances accruing between the effective date of his
divorce, February 2009, and his return from deployment, September
2009. This plea is not supported by his statements during the
providence ingquiry, as he clearly was attempting at all times to
account for and correct the overpayment. On the other hand, he
does acknowledge that when he returned to Miramar as a single
Marine, he falsely claimed that he was married and continued to
receive allowances at the higher rate. We note from his
stipulation of fact that the appellant estimates his overpayment
for the entire charged period, February 2009 through March 2010,
to be on the order of $5000.00 more than he would have been
entitled to at ““own rate,” that is, the rate for a single Marine.
We therefore are comfortable concluding that for the period for
which he is provident, September 2009 through March 2010, he
received an overpayment exceeding $500.00.

The finding as to the specification of Charge III is
affirmed except for the phrase “9 February,” and substituting
therefor the phrase “21 September.” The remaining findings of
guilty are affirmed. There being no dramatic change to the
penalty landscape, the sentence is affirmed.

For the Court

R.H. TROIDL
Clerk of Court

Judge Filbert participated in the decision of this case before
detaching from the court.



